UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,,

Plaintift,
Vs,
Civil Action No. 07-cv-1446 (PLF)
U.S, DEPARTMENT OF COMMERCE, et
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MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
PLAINTIEE’S APPLICATION FOR A TEMPORARY RESTRAINING ORDER AND/OR
PRELIMINARY INJUNCTION

INTRODUCTION

Judicial Watch, Inc., has filed a complaint against the Commerce Department and the
Secretary of Commerce in his official capacity (collectively “the Commerce Department™),
alleging that the defendants’ interactions with the North American Competitiveness Council
(NACC), a trilaterai council of business leaders representing the private sectors in the United
States, Canada, and Mexico, violate the Federal Advisory Committee Act (FACA), 5 U.S.C. app.
§§ 1-16. Judicial Watch seeks a temporary restraining order or preliminary injunction
compelling the defendants to permit Judicial Watch to attend a meeting in Montebello, Canada,
on August 20 and 21, 2007, at which the NACC is scheduled to meet with the President of the
United States, the leaders of Mexico and Canada, and cabinet secretaries and ministers from the
three countries.

Judicial Watch’s motion for a temporary restraining order or a preliminary injunction
should be denied because it fails to satisfy any of the four factors necessary to obtain temporary

or preliminary injunctive relief. Judicial Watch has no likelihood of success on the merits



because FACA simply does not apply to the NACC or its subordinate advisory groups. In
arguing otherwise, Judicial Watch relies on an interpretation of FACA that has been foreclosed
by three decades of Supreme Court and D.C. Circuit precedent recognizing tight limits on the
scope of FACA. Furthermore, Judicial Watch lacks standing because it filed this litigation before
the agency has taken action on Judicial Watch’s request for information pertaining to the NACC.
Moreover, given the structure and international nature of the NACC, Judicial Watch’s other
supposed injuries cannot have been caused by the Commerce Department alone and would not
be redressed by an order against the Commerce Department. Judicial Watch also fails to state
any claim that would fall within this Court’s mandamus jurisdiction, and similarly fails to state a
valid claim under the Administrative Procedure Act.

Judicial Watch has made no showing of irreparable harm, moreover, because it has not
shown how exclusion from a single upcoming meeting would permanently impede Judicial
Watch’s ongoing efforts to examine the NACC. And, an injunction against the defendants would
not necessarily allow Judicial Watch to attend the August 20-21 meeting in Montebello, Canada
in any event. Finally, Judicial Watch has not offered anything more than bare assertions that a
grant of injunctive relief would not harm other parties and would serve the public interest. A
grant of such relief would surely harm other parties and the public interest by disrupting a
meeting of top regtonal leaders held on Canadian soil.

For all of these reasons, as further explained below, Judicial Watch’s request for
preliminary relief should be denied.

BACKGROUND

I Statutory Background of the Federal Advisory Committee Act

The Federal Advisory Committee Act (FACA), 5 U.S.C. app. §§ 1-16, enacted in 1972,



was “born of a desire to assess the need for the ‘numerous committees, boards, commissions,
councils, and similar groups which have been established to advise officers and agencies in the
executive branch of the Federal Government.” Its purpose was to ensure that new advisory
committees be established only when essential and that their number be minimized; that they be
terminated when they have outlived their usefulness; that their creation, operation, and duration
be subjeet to uniform standards and procedures; that Congress and the public remain apprised of
their existence, activities, and cost; and that their work be exclusively advisory in nature.” Pub.

Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 445-46 (1989) (quoting 5 U.S.C. app. § 2(a))

(citation ornitted).

FACA places limits on the creation and public operation of bodies that fall within the
Act’s definition of “advisory committee.” 5 U.S.C. app. § 3(2). To fall within the definition, a
group must be either “established by statute or recorganization plan™ or “established or utilized”
by the President or one or more agencies, and the group’s establishment or utilization must be
“in the interest of obtaining advice or recommendations for the President or one or more
agencies or officers of the Federal Government.” Id. § 3(2). The Supreme Court and the D.C.
Circuit have accorded a restrictive interpretation to these terms, in keeping with Congress’s

intent to focus the Act on a narrow class of advisory groups. See, e.g., Pub. Citizen, 491 U.S. at

452-53, The D.C. Circuit has determined, for example, that a group is “established” by the
governmment only if its members are appointed by the government directly, without the
involvement of any intermediary, and that a group is “utilized” by the government only if the

government exercises actual management or control over the group. See, e.g., Byrd v. U.S. EPA,

174 ¥.3d 239, 245-46 (D.C. Cir. 1999).

The Act regulates such “advisory comunittees” in a number of ways. For example, the



Act prohibits the establishment of new advisory committees in the absence of specific statutory
or presidential authorization or a formal determination by an agency that such establishment
would be in the public interest. Id. § 9(a). In addition, the Act, in pertinent part, also provides
that a committee subject to the Act must file a charter, id. § 9(c); keep detailed minutes of its
meetings, id. § 10(c); provide advance notice of its meetings and open them to the public, unless
the President or agency head determines that a meeting may be closed in accordance with the
Government in the Sunshine Act, id, § 10(a), (d); and make its records, reports, transcripts,
minutes, working papers, studies, agenda, and other documents publicly available subject to the
terms and exemptions of the Freedom of Information Act, id. § 10(b).

I1. The North American Competitiveness Council (NACC)

On March 23, 2005, the President of the United States, the Prime Minister of Canada, and
the President of Mexico met in Waco, Texas, and launched the Security and Prosperity
Partnership of North America (SPP), a joint initiative aimed at enhancing the security and
prosperity of the three countries through greater cooperation. See Compl. for Declaratory and
Injunctive Relief & Pet. for Writ of Mandamus § 9; Decl. of Walter M. Bastian § 2 (hereinafter
Bastian Decl) (attached as Ex. 1). The SPP secks to address subjects of mutual interest to the
United States, Mexico, and Canada in areas such as the movement of goods, traveler security,
energy, environment, and health. Bastian Decl § 3.

In a June 23, 2005, Report to Leaders, U.S., Mexican, and Canadian cabinet secretaries
and ministers described an initiative to “[w]ork to more effectively identify and respond to
factors affecting the competitiveness of the North American economy.” Bastian Decl Attach. 2.
In 2005 and 2000, the three governments discussed the possibility of encouraging greater input

from the private sector on ways to enhance North American competitiveness. Bastian Decl



99 4-6. By carly 2006, these discussions produced a concept paper envisioning a trilateral group
led by the private sector. Bastian Decl Attach. 4.

On March 15, 2006, U.S., Mexican, and Canadian business leaders met with Secretary of
Commerce Carlos M. Gutierrez and representatives {rom the governments of Mexico and
Canada to discuss North American competitiveness and the development of a trilateral private-
sector group. Bastian Decl § 7. The meeting was hosted by two private groups, the Council of the
Americas and the U.S. Chamber of Commerce.' Bastian Decl 4 7. The Secretary of Commerce
delivered opening remarks at the meeting. Bastian Decl ¢ 7. The Council of the Americas and the
.S, Chamber of Commerce offered to act as the U.S. Secretariat of the proposed private-sector
group. Bastian Decl § 7.

On March 31, 2006, the President of the United States, the Prime Minister of Canada, and
the President of Mexico announced the {ormation of the North American Competitiveness
Council, a trilateral private-sector council that, as described in a statement issued by the three
countries’ leaders, “will comprise members of the private sector from each country and will
provide us recommendations on North American competitiveness, including, among others,
areas such as automotive and transportation, steel, manufacturing, and services.” Bastian Decl
Attach. 5. A White House press release issued the same day described the NACC as follows:

The North American Competitiveness Council. Increasing privale sector

engagement in the SPP by adding high-level business input will assist

governments in enhancing North America's competitive position and engage the
private sector as partners in finding solutions. The Council will:

'"The Council of the Americas describes itself as a private nonprofit organization of
businesses that seeks to promote free trade and open markets in the Americas. See Council of the
Americas, Mission, http://counciloftheamericas.org/coa/about/mission.himl (last visited Aug. 14,
2007). The U.S. Chamber of Commerce describes itself as a private business organization that
seeks o promote business and free enterprise. See U.S. Chamber of Commerce, About the U.S.
Chamber of Commerce, http://www.uschamber,com/about/ (last visited Aug. 14, 2007).
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. Consider issues that could be addressed trilaterally or bilaterally, as
improvements in our bilateral relationships enhance North American
competitiveness.

. Address issues of immediate importance and provide strategic medium
and long-term advice.

. Provide input on the compatibility of our security and prosperity agendas,
given the linkages between security and prosperity in a global
marketplace,

. Offer ideas on the private sector’s role in promoting North American
competitiveness.

Bastian Decl Attach. 6.

On June 15, 20006, the Secretary of Commerce and his counterparts in the Mexican and
Canadian governments met with private-sector representatives at a launch ceremony for the
NACC. Bastian Decl § 10.

The NACC consists of thirty private-sector business leaders, ten from each country,
Bastian Decl 4 11. Each country’s component is supported by its own Secretariat; the Council of
the Americas and the U.S. Chamber of Commerce jointly serve as the Secretariat of the U.S.
component. Bastian Decl 4 11. The ten members of the U.S. component that attend each full
NACC meeting come from a pool of fifteen companies sclected by the Council of the Americas
and the U.S. Chamber of Commerce without the involvement of any U.S. government official.?
Bastian Decl 4y 12-14. The U.S. government has never funded or appointed the members of
either the NACC or its U.S. component, it has never scheduled meetings or set meeting agendas
for either body, and it has never participated in developing their work product. Bastian Decl

Y 16. With respect to the U.S. component of the NACC, these functions have been handled by

*Judicial Watch’s complaint refers to this group of fifteen members—the U.S. component
of the NACC—as the “Executive Committee,” Compl. 4§ 22.
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the Counci} of the Americas and the U.S. Chamber of Commerce. See Bastian Decl 4 16.

The Council of the Americas and the U.S. Chamber of Commerce have established an
advisory council to the U.S. component.® According to the NACC, the advisory council has
approximately 200 members. See North American Competitiveness Council, NACC Members
(2007), available at http://www.uschamber.com/issues/index/international/nacc.htm (follow
“Members” hyperlink). The Council of the Americas and the U.S. Chamber of Commerce set the
parameters for participating in this group; no U.S. government official had any role in
establishing the advisory council or has ever attempted to manage the group. Bastian Decl 4 15.

Since its formation, the NACC has met with the Secretary of Commerce and his
counterparts in the governments of Canada and Mexico three times. Bastian Decl ¥ 17.a. The
first meeting was the June 15, 2000, launch of the NACC. Bastian Decl 4 17.a. The second
occasion was a Ministerial Meeting on February 23, 2007, at which the NACC delivered iis first
report--—so far, its only report—to a group of U.S., Canadian, and Mexican cabinet secretaries
and ministers, including Secretary of Commerce Gutierrez, Secretary of State Condoleezza Rice,
and Secretary of Homeland Security Michael Chertoft and their counterparts in the Canadian and
Mexican govermments. Bastian Decl § 17.a. The third meeting was in June 2007, when the
NACC Secretariats, without the members of the NACC, met with the Sceretary of Commierce
and his Canadian and Mexican counterparts in Atlanta, coinciding with the Americas
Competitiveness Forum. Bastian Decl § 17.a.

The Security and Prosperity Partnership of North America (SPP)—the three-country

initiative launched in 2005—will hold a Leaders Meeting on August 20 and 21, 2007, in

*Judicial Watch’s complaint refers to this group of 200 companies as the “Advisory
Commitice.” Compl. 4 23.



Montebello, Canada. Bastian Decl § 19. During this meeting, the President of the United States,
the Prime Minister of Canada, the President of Mexico, and the group of cabinet secretaries and
ministers are scheduled to meet with the NACC so that the NACC can deliver a report to the
leaders of the three countries. Bastian Decl 4 19. Judicial Watch seeks immediate access to this
meeting in Montebello, Canada.

111, Judicial Watch’s Investigation of the NACC

Judicial Watch describes itself as a nonprofit public interest organization that “seeks to
promote integrity, transparency, and accountability in government and fidelity to the rule of
law.” Compl. 4 3. According to Judicial Watch’s complaint, Judicial Watch has been
investigating and monitoring the NACC since approximately July 2006. Compl. § 28. According
to the complaint, Judicial Watch’s investigative efforts have included FOIA requests to various
federal agencies and correspondence with the U.S. Chamber of Commerce, which serves jointly
with the Council of the Americas as the Secretariat for the U.S. component of the NACC. See
Compl. 14 28-30.

Judicial Watch’s complaint states that on July 26, 2007, it sent a letter to the Secretary of
Comimerce requesting that the Secretary “acknowledge that the NACC and its U.S. component
subcommittees are advisory committees under FACA and . . . bring their operations into
compliance with all appropriate laws and regulations”; “confirm” within eight days that the
Montebello meeting “will be open to Judicial Watch and the general public™; and “make all . . .
records of the NACC and its U.S. component subcommittees availabie to Judicial Watch.” P1.°s
Application for a TRO and/or Prelim. Inj. and Req. for Expedited Hr'g Ex. 12 at 2. The

Commerce Departiment has not yet responded to the request.

IV.  Judicial Watch’s Complaint and Request for Preliminary Relief



Judicial Watch filed its complaint in this action on August 10, 2007, against the
Department of Commerce and the Secretary of Commerce in his official capacity. The suit secks:
(1) a declaratory judgment stating that the NACC, the 15 member companies who serve as the
U.S. component of the NACC (whom the complaint collectively refers to as the “Executive
Committee,” Compl. § 22), and the advisory council established by the U.S. NACC Secretariat
(which the complaint refers to as the “Advisory Committee,” Compl. § 23) are subject to FACA
and that the defendants have violated FACA; (2) an injunction barring the defendants from
continuing the alleged noncompliance with FACA; (3} mandamus relief ordering defendants to
perform “all nondiscretionary duties required by FACA with respect 1o the operation of the three
groups”; and (4) a permanent injunction requiring defendants to provide all records and other
materials made available to or prepared by or for one of the three groups, including all records
that would be exempt from disclosure under certain provisions of the Freedom of Information
Act, Compl. at 1214,

Judicial Watch has also filed a motion for a temporary restraining order or a preliminary
mjunction requiring the Commerce Department to open any meetings of the NACC, the 15
members of the U.S. component of the NACC, or the advisory council created by the U.S.
NACC Secretariat to Judicial Watch and the public at the meeting scheduled to take place on
August 20 and 21, 2007, in Montebello, Canada. P1.°s Application at [3.

ARGUMENT
I Standards for Issuance of a Preliminary Injunction

Preliminary injunctive relief is an extraordinary remedy, and the power to issue such an

injunction “should be sparingly exercised.” Dorfmann v, Boozer, 414 ¥.2d 1168, 1173 (D.C. Cir.

1969) (quotation marks omitted). For a plamtiff to prevail on a motion for preliminary relief, it
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must demonstrate: (1) a substantial likelihood of success on the merits; (2) that it would suffer
irreparable injury if the injunction is not granted; (3) that an injunction would not substantially
injure other interested (nonmoving) parties; and (4) that the public interest would be furthered by

the injunction. CityFed Fin, Corp. v. Office of Thrift Supervision, 58 ¥.3d 738, 746 (D.C. Cir.

1995); see also, e.g., Wash. Metro. Area Transit Comm’n v. Holiday Tours. Inc., 559 F.2d 841,

84243 (D.C. Cir. 1977); Va. Petroleum Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d 921,

925 (D.C. Cir. 1958). The plaintiff must satisfy each of these four factors separately, and the
court must further find that these four factors together justify the drastic intervention of a

preliminary injunction. See CityFed Fin. Corp., 58 F.3d at 747, Chaplaincy of Full Gospel

Churches v. England, 454 F.3d 290, 304 (D.C. Cir. 2006). Moreover, if a plaintiff has little

likelihood of succeeding on the merits of its claim, the court need not address the other

preliminary injunction factors. Apotex. Inc. v. Food & Drug Admin., 449 F.3d 1249, 1253-34

(D.C. Cir. 2000); CityFed Fin. Corp., 58 F.3d at 746 (requiring the moving party to “demonstrate

... a substantial likelthood of success on the merits”); City of Las Vegas v. Lujan, 891 F.2d 927,
935 (D.C. Cir. 1989) (affirming district court’s denial of preliminary injunction without
addressing irreparable injury because appellant had insufficient likelihood of success on the
merits).

Judicial Watch has not established any of the four factors required for preliminary relief.
The most glaring obstacle is that Judicial Watch has no likelihood of success on the merits,
because FACA simply does not apply to the NACC, the U.S. component of the NACC, or the
advisory council created by the U.S. NACC Secretariat. The nature and level of the
government’s involvement in the creation and operation of the NACC fall far short of what

would be required to bring the NACC within FACA. Judicial Watch’s complaint also suffers
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from various jurisdictional defects and the absence of any valid cause of action. Judicial Watch
also has failed to demonstrate any irreparable harm because exclusion from a single two-day
meeting does not pose a permanent obstacle to what Judicial Watch describes as a longstanding
campaign to monitor the NACC’s activities. Judicial Watch makes no more than a perfunctory
effort to establish either of the two remaining factors—that interim relief will not harm others,
and that interim relief would be in the public interest. The Court therefore should deny Judicial

Watch’s application for preliminary relief.

. Judicial Watch has not demonstrated a likelihood of success on the merits, because
the NACC, its U.S. component, and the associated advisory council are not
“advisory committees” subject to FACA.

A, The NACC, its U.S. component, and the associated advisory council are not
“established or utilized” by the government for the purposes of FACA’s
coverage provision.

The NACC, its U.S. component, and the advisory council ¢reated by the U.S. NACC
Secretariat do not qualify as “advisory committees” subject to the terms of FACA, because the
D.C. Circuit has held that groups whose members are not appointed directly by the government
and that are not under the government’s actual management or control are not “established or
utilized” by the government in a way that triggers FACA’s coverage provision, 5 U.S.C. app.

§ 3(2). Moreover, reading FACA to regulate the government’s dealings with foreign

governments and foreign private citizens would raise serious constitutional doubts and would

violate principles of statutory interpretation that presume that Congress is reluctant to regulate
matters outside United States territory.

FACA applies to bodies qualifying as “advisory committee{s].” 5 U.S.C. app. § 4(a)
(applying FACA to “each advisory committee,” with some exceptions). To be an “advisory

committee,” a group must be “established or utilized” by the government within the meaning of



§ 3(2):
(2) The term “advisory committee” means any comunittee, board, commission,
council, conference, panel, task force, or other similar group, or any
subcommittee or other subgroup thereof (hereafter in this paragraph referred to as
“committee”), which is—

(A) established by statute or reorganization plan, or

(B) established or utilized by the Prestdent, or

(C) established or utilized by one or more agencies,

in the interest of obtaining advice or recommendations for the President or one or

more agencies or officers of the Federal Governiment, except that such term

excludes (i) any committee that is composed wholly of full-time, or permanent

part-time, officers or employees of the Federal Government, and (ii) any

committee that is created by the National Academy of Sciences or the National

Academy of Public Administration.

Id. (emphasis added).

The Supreme Court interpreted this provision in Public Citizen v. U.S. Department of
Justice, 491 U.S. 440 (1989), which dealt with the Justice Department’s consultations with an
American Bar Association (ABA) committee in the judicial nomination process. The Court
recognized that the terms of § 3(2), if taken literally and out of context, could lend themselves to
an expansive interpretation that could encompass “any formal organization[] from which the
President or an Executive agency seeks advice.” Pub. Citizen, 491 U.S. at 452. But the Court
concluded that Congress clearly did not intend the statute to reach that broadly. The Court wrote,
“FACA was enacted 1o cure specific ills, above all the wasteful expenditure of public funds for
worthless committee meetings and biased proposals; although its reach is extensive, we cannot
believe that it was intended to cover every formal and informal consultation between the

President or an Executive agency and a group rendering advice.” Pub, Citizen, 491 U.S. at 453.

Accordingly, the Court concluded that Congress included the term *“utilized” in the
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FACA so that the statute not only covered government-created committees, but also reached a
narrow class of privately formed committees. Id. at 462. However, the Court concluded that a
privately formed committee “not amenable to . . . strict management by agency officials” would
not fall within the reach of the statute. Id. at 457-58. Hence, even though the Justice Department
undoubtedly “utilized” the ABA comumittee in a common sense, the comimittee was not an
“advisory committee” subject to FACA. See id, at 452, 463-65,

In keeping with this approach, the D.C. Circuit has consistently accorded a restrictive

interpretation to the terms “established” and “utilized.” Sce generally Byrd v. U.S. EPA, 174

F.3d 239, 245-46 (D.C. Cir. 1999). The D.C. Circuit has determined that an advisory committee
is “established” by the government only if it is “actually formed” by the government. Id. at 245
(citing Pub, Citizen, 491 U.S. at 452, 456-57). This means the govermment must do more than
concelve, encourage, or facilitate the creation of the body in question. The government must
actually select the group’s members. Id. at 246-47 (finding that even though the EPA had
conceived the need for a panel, had hired a private consulting firm to select and manage the
panel, and had had considerable involvement and authority in the panel’s selection, the fact that
the panel’s members were selected by the consulting firm and not directly by the EPA meant that

the plaintiff “cannot show” that the panel was “established” by the EPA); Food Chem. News v.

Young, 900 F.2d 328, 333 (D.C. Cir. 1990) (holding that an expert panel convened by a private

scientific organization under contract with the FDA was not directly “established” by the FDA).
The D.C. Circuit has also expanded on the Supreme Court’s interpretation of the term

“utilized.” “The word ‘utilized” . . . is a stringent standard, denoting something along the lines of

actual management or control of the advisory committee.” Wash. Legal Found. v. U.S.

Sentencing Comm’n, 17 ¥.3d 14406, 1450 (D.C. Cir. 1994); see id. at 1451 (holding that an
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advisory group was not “utilized” by the Department of Justice even though the Department of
Justice would have significant influence on the group’s deliberations); Byrd, 174 F.3d at 247
(“[Elven ‘significant’ influence does not represent the level of control necessary to establish that
a government agency ‘utilized’ an advisory panel” (citing id.)}; id. at 247-48 (concluding that
the EPA’s participation in the panel’s activities did not amount to “actual management or

control”); Food Chem. News, 900 F.2d at 333 (holding that an expert panel managed by a private

scientific organization under contract with the FDA was not “utilized” by the FDA),

The NACC is neither “established” nor “utilized” by any agency of the U.S. government,
including the Department of Comierce, within the meaning of § 3(2). At most, the Commerce
Department and the U.S. government helped to conceive, encourage, and facilitate the creation
of the NACC. The NACC itself is an outgrowth of the Security and Prosperity Partnership for
North America (SPP), which is a joint initiative of the United States, Canada, and Mexico.
Bastian Decl 4 2-8. In furtherance of the SPP, the leaders of these three countries together
announced the creation of the NACC on March 31, 2006. Bastian Decl § 8. This kind of
involvement is not sufficient to qualify the NACC as a group “established” by the Commerce
Department or the President, As stated in the attached Declaration of Walter M. Bastian (Ex. 1),
the U.S. government did not select the members of the NACC. The members of the U.S.
component were selected by the Council of the Americas and the U.S. Chamber of Commerce in
thetr capacity as Secretariat of the U.S. component of the NACC, and the members of the
Canadian and Mexican components of the NACC were selected within their own countries. See
Bastian Decl Y 11-14. As explained above, under D.C. Circuit precedent, this fact by itself
precludes any conclusion that the defendants “established” the NACC. The U.S. government also

has never funded the NACC. Bastian Decl § 16. See Byrd, 174 F.3d at 246-47.
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The NACC is also not “utilized” by the Department of Commerce, because the U.S.
government does not exercise “actual management or control” over the NACC. The NACC and
its Secretariats coordinate the NACC’s schedule, set its meetings, establish meeting agendas, and
coordinate and finalize the NACC’s work product. Bastian Decl 4% 17.

Similarly, the U.S. component of the NACC and the advisory council created by the
NACC Secretariat are neither “established” nor “utilized” by the U.S. government. The members
of the U.S. component of the NACC were selected by the Council of the Americas and the U.S.
Chamber of Commerce. Bastian Decl 14§ 12—14. The advisory council was created by the Council
of the Americas and the U.S. Chamber of Commerce without the involvement of the U.S.
government. Bastian Decl § 15. The government has never exercised actual management or
control over either the U.S. component of the NACC or the advisory council. Bastian Decl
19 15-16.

This Court concluded that FACA did not apply in a very similar case. In People for the

Ethical Treatment of Animals, Inc. v. Barshefsky, 925 F. Supp. 844 (D.D.C. 1996), this Court

denied a request for a preliminary injunction in an action alleging a FACA violation related to an
expert working group established by the European Union, Canada, and the United States. The
Court concluded that the working group was neither “established” nor “utilized” by a U.S.
agency and was therefore not subject to FACA. The Court found it important that the group held
meetings in different countries, with the host country organizing the logistics of each meeting
and each participating party assuming its own costs. Id. at 848. The Court concluded that “the
mere fact that the USTR {U.S. Trade Representative] has indirectly facilitated the formation of
the group™ did not mean that the group was “established” by the USTR in a way that would

render it subject to FACA. Id. The Court similarly concluded that the group was not “utilized”
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by the USTR within the meaning of FACA, because the USTR did not control the group. Id. The
Court noted that “[t]he working group is composed of officials from other countries over which
the U.S. Government exercises no control.” Id. In addition, the Court again noted that the group
held meetings in different countries, with the host country organizing the logistics of each
meeting and each participating party assuming its own costs. Id. These facts are markedly similar
to the facts of this case, where meetings have been held in Washington, D.C., and Cancun,
Mexico, and will be held in Montebelio, Canada.

B. The NACC, its U.S, component, and the associated advisory council are not
established or utilized “in the interest of obtaining advice or
recommendations” on federal policy.

FACA § 3(2) further confines the definition of “advisory committee” to groups
established or utilized by the government “in the interest of obtaining advice or
recommendations for the President or one or more agencies or officers of the Federal
Government.” 5 U.S.C. app. § 3(2). To qualify as an advisory committee, the group must furnish
advice to the President or agencies or officers of the U.S. government on an “identified

governmental policy.” Judicial Watch v. Clinton, 76 F.3d 1232, 1233 (D.C. Cir. 1996); see, e.g.,

Sofamor Danek Group. Inc. v. Gaus, 61 ¥.3d 929, 934-35 (D.C. Cir. 1995); see also Consumers

Union of U.S.. Inc. v, Dep’t of Health, Educ. & Welfare, 409 F. Supp. 473, 477 (D.D.C. 1976)

(holding that presentation of a “voluntary, industry-sponsored proposal” was not advice to the
agency), aff’d, 551 F.2d 466 (D.C. Cir. 1977). The furnishing of specific policy advice must be

the group’s primary purpose. See Judicial Watch v. Clinton, 76 F.3d at 1233 (focusing on the

“primary activity” of the group).
The NACC does not develop specific recommendations on an “identified governmental

policy” exclusively or even primarily for the U.S. federal government. Rather, the NACC
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develops general recommendations for North American regional policy priorities targeted

collectively at the governments of the United States, Canada, and Mexico. See generally. e.g.,

North American Competitiveness Council, Enhancing Competitiveness in Canada, Mexico, and
the United States: Private-Sector Priorities for the Security and Prosperity Partnership of North
America (SPP} (2007), available at
http://www.uschamber.com/publications/reports/0702nacc.htm (follow “Download the full
report” hyperlink). The NACC is simply not the kind of body whose operation Congtess sought
to regulate or curtail when it enacted the FACA. See Pub. Citizen, 491 U.S. at 445-46
(describing the purpose of FACA); id, at 46364 (rejecting a “literalistic reading” that “would
catch far more groups and consulting arrangements than Congress could conceivably have
intended™).

The U.S. component of the NACC and the advisory council created by the U.S. NACC
Secretariat also do not furnish advice to the federal government. Judicial Watch’s complaint
alleges no specific facts suggesting that either group provides formal advice or recommendations

independent of the larger NACC organization. See Nat’l Anti-Hunger Coal. v. Executive Comm.

of the President’s Private Sector Survey on Cost Control, 711 F.2d 1071, 1075 (D.C, Cir, 1983},

aff’g 557 F. Supp. 524, 529 (D.D.C. 1983) ({inding that task forces that advised a FACA
advisory committee but did not themselves directly advise the President or any federal agency

were not subject to FACA); ¢f. Ass’n of Am. Physicians & Surgeons v. Clinton, 997 F.2d 898,

013 {(D.C. Cir. 1993} (“[A] group is a FACA advisory committee when it is asked to render
advice or recommendations, as a group, and not as a collection of individuals.”); Kowal v. MCI

Comme’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994) (noting that in evaluating a complaint,

“the court need not accept inferences drawn by plaintiffs if such inferences are unsupported by
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the facts set out in the complaint. Nor must the court accept legal conclusions cast in the form of
factual allegations.”).
C. FACA does not apply to proceedings held on foreign soil under the auspices
of foreign governments or foreign citizens not controlled by the U.S.
Government.
Even if Judicial Watch’s interpretation of FACA were not already foreclosed by Supreme
Court and D.C. Circuit precedent, other characteristics of the NACC, the U.S. component of
NACC, and the U.S. NACC advisory council would preclude interpreting FACA to reach the
groups. Judicial Watch urges the Court to interpret FACA as applying to dealings with foreign
government ministers and foreign private citizens and meetings taking place on foreign soil.
Read in this manner, the statute would impose burdens on foreign cabinet ministers, as well as
on foreign private citizens who may have never visited the United States. It would further
command the Commerce Department to demand compliance from foreign citizens over whom
the Commerce Department has no authority. Such a reading would violate several well-
established principles of statutory construction.
First, “[i]t is a longstanding principle of American law ‘that legislation of Congress,
unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the

United States.” This {canon] . . .. serves to protect against unintended clashes between our laws

and those of other nations which could result in international discord.” EEOC v, Arabian Anm.

Qil Co., 499 U.S, 244, 248 (1991) (quoting Foley Bros., Inc. v. Filardo, 336 U.S. 281, 284-85

(1949)), discussed in Spector v. Norwegian Cruise Line Ltd., 125 S. Ct. 2169, 2182 (2005);

Small v. United States, 544 U.S. 385, 388-89 (2005}). FACA contains no indication of

Congressional intent to regulate the government’s dealings with foreign ministries or foreign

privale entities or the conduct of U.S. officials on foreign soil.
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In addition, applying the stringent provisions of FACA to any and all dealings with
foreign governments and foreign citizens would impair the Commerce Department’s ability to
engage in international consultation and cooperation efforts with foreign government ministers
and foreign citizens. In the absence of a clear statement, Congress should be presumed not to
have intended such a drastic interference with the executive branch’s conduct of foreign
relations. Cf, Pub. Citizen, 491 U.S, at 465—67 (applying canon of constitutional doubt in
determining that FACA did not apply to Justice Department consultations with an American Bar

Association committee regarding judicial nominees); United States v. Curtiss-Wright Exp. Corp.,

299 U.S. 304, 319 (1936) (“In this vast external realm [of foreign relations], with its important,
complicated, delicate and manifold problems, the President alone has the power to speak or

listen as a representative of the nation. He makes treaties with the advice and consent of the

Senate; but he alone negotiates. Into the field of negotiation the Senate cannot intrude; and
Congress itself is powerless to invade it.”).
IIl.  The Court lacks subject matter jurisdiction over Judicial Watch’s complaint.

A. Judicial Watch lacks standing, because Judicial Watch’s complaint fails to
establish the core elements of injury in fact, causation, and redressabilify.

Even if the NACC and its component groups could be considered “advisory committees™
falling within the scope of the FACA, the plaintiff still could not show a likelihood of success on
the merits, because Judicial Watch lacks standing.

Standing is a indispensable requirement for the Court’s subject matter jurisdiction under

Article IIT of the Constitution. See Allen v. Wright, 468 U.S. 737, 750 (1984). The “irreducible

constitutional minimum” of standing requires three elements:
First, the plaintiff must have suffered an “injury in fact”—an invasion of a legally
protected interest which is (a) concrete and particularized,; and (b) “actual or

imminent, not ‘conjectural’ or ‘hypothetical.”™ Sccond, there must be a causal
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connection between the injury and the conduct complained of—the injury has to
be “fairly . .. trace{able] to the challenged action of the defendant, and not . . .
th{e] result [of] the independent action of some third party not before the court.”
Third, it must be “likely,” as opposed to merely “speculative,” that the injury will
be “redressed by a favorable decision.”

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560--61 (1992) (citations omitted) (footnote

omitted) (alterations in original). Judicial Watch’s complaint fails to establish any of the three
requirements of standing.
First, Judicial Watch has not alleged a judicially cognizable injury in fact. In a FACA

case, a plaintiff demonstrates injury in fact when it demonstrates that it “sought and [was] denied

specific agency records.” Pub. Citizen, 491 U.S. at 449 (emphasis added). The only request
Judicial Watch describes in its complaint is a letter addressed to the Secretary of Commerce and
dated July 26, 2007, a mere 15 calendar days before the filing of this suit.* In the letter, Judicial
Watch requests that the Secretary “acknowledge that the NACC and its U.S. component
subcommittees are advisory committees under FACA and . . . bring their operations into
compliance with all appropriate laws and regulations”; “confirm™ within eight days that the
Montebello meeting “will be open to Judicial Watch and the general public”; and “make all . . .
records of the NACC and its U.S. component subcommittees available to Judicial Waich.” PL.’s

Application Ex. 12 at 2.

Even if it could be said, based on this fetter, that Judicial Watch has lodged a proper

‘Judicial Watch’s complaint also mentions a March 23, 2007, letter addressed the U.S.
Chamber of Commerce. Compl. 4§ 29; P1.”s Application at 7; P1.’s Application Ex. 10. The U.S.
Chamber of Commerce is a private-sector business organization that is not subject to the
authority or control of the Department of Commerce. See U.S. Chamber of Commerce, About
the U.S. Chamber of Conumnerce, http:/www.uschamber.comy/about/ (last visited Aug. 14, 2007).

Judicial Watch also states that it has submitted Freedom of Information Act requests to
the Commerce Department in the past, but none of those carlier requests are at issue in this case.
Compl. 4 28.
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request under FACA seeking agency documents, it cannot be said that any such request has been
denied. On the contrary, the Department of Commerce is currently handling Judicial Watch’s
letter as a request for documents under the Freedom of Information Act, which provides the
agency twenty working days to respond. 5 U.S.C. § 552(a)(6)(A)(1). See Ex. 2 (letter to
Christopher J. Farrell, Director of Research and Investigations, Judicial Watch, dated July 31,
2007). Indeed, Judicial Watch’s letter specifically requested that the Department of Comimerce
provide the documents “pursuant to the provisions of FOIA.” P1.’s Application Ex. 12 at 2.
Because Judicial Watch has not been “denied specific agency records,” Pub, Citizen, 491 U.S. at
449, Judicial Watch has no injury that could support Article 11 standing.

Judicial Watch also cannot claim injury based on its abstract interests in open
government. Such interests do not satisfy the requirement that the plaintiff assert an injury that is

concrete and particularized. See Defenders of Wildlife, 504 U.S. at 57374 (“We have

consistently held that a plaintiff raising only a generally available grievance about
government—claiming only harm to his and every citizen’s interest in proper application of the
Constitution and laws, and seeking relief that no more directly and tangibly benefits him than 1t

does the public at large—does not state an Article III case or controversy.”); Steel Co. v.

Citizens for a Better Env’t, 523 U.S. 83, 107 {1998) (abstract interest in seeing “that the Nation’s
laws are faithiully enforced” is not sufficiently concrete to support standing).

Judicial Watch also has not satistied the causation or redressability requirements of
standing, because Judicial Watch’s exclusion from NACC proceedings “results from the

independent action of some third part[ies] not before the court,” Simon v. E. Ky. Welfare Rights

Org., 426 U.S. 26, 42 (1976), and Judicial Watch has not shown that an order of relief against the

Commerce Department is likely to redress any claimed injuries. As stated in Judicial Watch’s
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complaint, the NACC, its U.S. component, and the associated advisory council include various
members not subject to the Commerce Department’s authority: U.S. and foreign private citizens,
businesses, and groups. The upcoming meeting will take place on foreign sovereign territory
with foreign government officials present or in close proximity. An order against the Commerce
Department would not ensure that these various individuals, businesses, and foreign government
actors will permit Judicial Watch access to NACC records and proceedings. See Defenders of
Wildlife, 504 U.S. at 562 {when the issue of justiciability “depends on the unfettered choices
made by independent actors not before the courts and whose exercise of broad and legitimate
discretion the courts cannot presume either to control or to predict, . . . it becomes the burden of
the plaintitf to adduce facts showing that those choices have been or will be made in such

manner as to produce causation and permit redressability of injury™); Greater Tampa Chamber of

Commerce v. Goldschmidt, 627 F.2d 258, 263 (D.C. Cir. 1980) (holding that a challenge against
an executive agreement was not a justiciable case or controversy in part because redress of the
plaintiffs” alleged injuries would depend on the independent response of the United Kingdom).”
In addition, even if Judicial Watch had standing to seck access to NACC records and
proceedings on its own behalf, Judicial Watch still would lack standing to seek an order

requiring the Commerce Department (o open NACC records and proceedings to the public more

*The Court also cannot craft an order compelling the Commerce Department to request or
persuade Canadian and Mexican authorities to act in a certain manner; the political question
doctrine would bar such an intrusion into the executive branch’s conduct of foreign relations.
See Bancoult v. McNaimara, 445 F.3d 427, 433 (D.C. Cir. 2006) (““The conduct of the foreign
relations of our government is committed by the Constitution to the executive and
legislative—"the political’—departments of the government, and the propriety of what may be
done m the exercise of this political power is not subject to judicial inquiry or decision.””
(quoting Qetjen v. Cent. Leather Co., 246 U.S. 297, 302 (1918))); Earth Island Inst, v.
Christopher, 6 F.3d 648, 652-54 (Oth Cir. 1993} (holding that the federal courts could not
enforce a statute that purported to require the executive to initiate discussions with foreign
countries).
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generally, See Compl. at 13; see also P1.’s Application at 3. Because the interest underlying

standing in a FACA case is the plaintiff’s own personal entitlement to records, see Pub. Citizen,
491 U.S. at 449, the plaintiff’s standing is confined to enforcement of that personal interest and

does not extend to enforcement of a broader public interest. See City of Los Angeles v. Lvons,

461 U.S. 95, 101-02 (1983) (Article III standing requires a concrete injury in fact personal to the

plaintiff); DaimlerChrysler Corp. v. Cuno, 126 S. Ct. 1854, 1867 (2006) (plaintiff must establish

standing for each individual claim and request for relief in its complaint); NRDC v. Pena, 147
F.3d 1012, 1021 (D.C. Cir. 1998) (holding that even though the plaintiff had standing to obtain
documents under FACA, it lacked standing to seek injunctive relief that would not redress the
injury related to the plaintiffs lack of access to the documents). Thus, even if Judicial Watch
itself had standing to seek access to NACC records and proceedings under FACA, it would still
lack standing to seek broader public access to those records and proceedings.

B. Judicial Watch’s request for mandatory relief lies outside the Court’s
statutory mandamus jurisdiction, because the request seeks an order
imposing a vaguely defined continuing obligation, not a precise, definite act
to which Judicial Watch is clearly entitled.

The Court also lacks jurisdiction over Judicial Watch’s request for mandamus relief,
because the relief that Judicial Watch requests is outside the scope of mandamus. The mandamus
statute, 28 U.S.C. § 1361, authorizes district court jurisdiction over actions “in the nature of
mandamus.” [d. “Jurisdiction over actions ‘in the nature of mandamus’ under § 1361, like
jurisdiction over the now-abolished petitions for writs of mandamus, is strictly confined. . . .
[M]andamus is ‘drastic’; it is available only in ‘extraordinary situations’; it is hardly ever
granted; those invoking the court’s mandamus jurisdiction must have a ‘clear and indisputable’
right to relief; and even if the plaintiff overcomes all these hurdles, whether mandamus relief
should issue is discretionary.” In re Cheney, 406 F.3d 723, 729 (D.C. Cir. 2003) (directing
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district court to dismiss plaintiff’s requests for FACA-related mandamus relief); see also Norton
v. So. Utah Wilderness Alliance, 542 U.S. 55, 63 (2004) (“The mandamus remedy was normally
limited to enforcement of ‘a specific, unequivocal command,’ the ordering of ““a precise,
definite act . . . about which [an official] had no discretion whatever.”” (citations omitted)
(alteration in original)). Because mandamus jurisdiction is available only in cases where the
remedy requested is in the nature of mandamus, “mandamus jurisdiction under § 1361 merges
with the merits.” Cheney, 406 F.3d at 729.

Judicial Watch’s request for relief lies outside the Court’s mandamus jurisdiction,
because Judicial Watch does not seek an order compelling a single discrete act that is “precise”
and “definite.” So. Utah Wilderness Alliance, 542 U.S. at 63. Rather, Judicial Watch asks for a
blunderbuss order that would compel the defendants in vague terms “to perform carry out [sic]
all nondiscretionary duties required by FACA.” Compl. at 13. The order Judicial Watch requests
would not compel a one-time act, but would impose a continuing obligation governing future
conduct and subject to the Court’s continuing supervision, Compl. at 13. This request is not “in
the nature of mandamus,” so neither mandamus jurisdiction nor the mandamus remedy is
available to Judicial Watch.

IV.  Judicial Watch’s complaint fails to state a claim under the Administrative
Procedure Act,

Judicial Watch’s complaint does not state a valid claim under the Administrative
Procedure Act, 5 U.5.C. §§ 701-706. FACA does not create a private right of action, so a
plaintiff attempting to challenge violations of FACA must invoke a private right of action

provided by some other provision of law. Judicial Watch, Inc. v. Nat'l Energy Policy Dev.,

Group, 219 F. Supp. 2d 20, 33 (D.D.C. 2002); see also Cheney v. U.S, Dist. Court for the D.C.,

542 U.S. 367, 37475 (2004) (reciting this holding without remark in discussing the procedural
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background of the litigation). Thus, Judicial Watch’s complaint attempts to enforce the FACA
against the defendants through the Administrative Procedure Act or an action for mandamus.’
Compl. §9 40-47.

The Administrative Procedure Act permits review of “final agency action.” 5 U.S.C.
§ 704. Under some circumstances, “failure to act” may constitute final agency action, id.
§ 551(13), and a reviewing court can compel the unlawfully withheld action. However, every
APA challenge, whether targeted at an “action” or a “failure to act,” must have as its object some

“circumscribed, discrete agency action[]” to be invalidated or compelled. See Norton v. So. Utah

Wilderness Alliance, 542 U.S. 55, 61-63 (2004); see also Lujan v. Nat’l Wildlife Fed’n, 497

U.S. 871, 898-89 (1990) (holding that defendant was entitled to summary judgment in APA
action that failed to target an “identifiable action or event™).

Judicial Watch's complaint does not challenge a discrete action the defendants have
taken or have not taken by a required deadline. Instead, Judicial Watch complains of a broad,
continuing pattern of supposed noncompliance with the FACA statutory framework. Compl.
9 37. This is precisely the kind of mischief the APA’s requirement of final agency action is

intended to prevent. As the Supreme Court wrote in Southern Utah Wilderness Alliance:

If courts were empowered to enter general orders compelling compliance with
broad statutory mandates, they would necessarily be empowered, as well, to
determine whether compliance was achieved—which would mean that it would
ultimately become the task of the supervising court, rather than the agency, to
work out compliance with the broad statutory mandate, injecting the judge into

¢Judicial Watch’s complaint also invokes the Declaratory Judgment Act, 28 U.S.C.
§ 2201, Compl. 4 35-39, but the Declaratory Judgment Act does not provide a cause of action;
it merely authorizes a form of relief. See Skelly Oil Co. v. Phillips Pefroleum Co., 339 U.S. 667,
671 (1950) (““[The operation of the Declaratory Judgment Act is procedural only.™ (quoting
Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240 (1937)) (alteration in original}); Beacon
Theatres, Inc. v. Westover, 359 1.S. 500, 50809 (1959) (noting that the Declaratory Judgment
Act was designed to “leav[e] substantive rights unchanged™).
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day-to-day agency management.

542 U.S. at 66-07. See also Nat’l Wildlife Fed’n, 497 U.S. at 89899 (holding that the APA did

not provide a vehicle for reviewing the Burcau of Land Management’s alleged failure to
“provid[e] information and permit[] public participation,” even assuming that the BLM was
required to provide such information and public access). Thus, the APA does not provide a

vehicle for Judicial Watch’s “broad programmatic attack,” So. Utah Wilderness Alliance, 542

U.S. at 64, against the Commerce Department’s dealings with the NACC, its U.S. component,
and the associated advisory council. See Compl. 4 41 (general allegations of noncompliance not
targeted at any specific action).

V. Judicial Watch has not shown irreparable harm justifying the extraordinary
intervention of interim relief,

The sole subject of Judicial Watch’s request for a temporary restraining order or
preliminary injunction is a two-day mecting in Montebello, Canada at which the NACC is
scheduled to deliver a report to U.S., Canadian, and Mexican leaders. P1.’s Application at 2, 13;
Proposed Order. Judicial Watch complains that after the meeting has taken place, there will be
no way to turn back the clock and allow Judicial Watch to attend. However, this fact alone is not

sufficient to demonstrate irreparable harm that is “both certain and great,” Wisc. Gas Co. v,

FERC, 758 F.2d 669, 674 (D.C. Cir. 1985).

According to Judicial Watch’s complaint, this suit is not merely focused on participation
at the Montebello meeting, but is intended to advance a broad and continuing interest in ongoing
access 10 NACC records and proceedings. See Compl. at 1-2. Even if the Court were to
eventually rule in Judicial Watch’s favor on the merits, exclusion from the upcoming Montebello
meeting would not work irreparable harm to this interest. If Judicial Watch were to win on the
merits, it could adequately satisfy this interest by gaining access to future NACC proceedings
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and gaiing access to NACC records, including any records associated with the Montebello
meeting. Furthermore, even if the NACC could be viewed as an “advisory committee” subject to
FACA, exclusion from the meeting would amount to irreparable harm only if the congregation of
NACC members planned at the August 20-21 meeting would be subject to the open meeting
requirements of FACA, 5§ U.S.C. app. § 10. It is far from clear that § 10 would apply. The terms
of § 10 were designed to ensure access to meetings at which members of an advisory committee

will develop advice on the “identified governmental policy,” Judicial Watch v, Clinton, 76 F.3d

1232, 1233 (D.C. Cir. 1996), that the committee was designed to address. The provision was not
designed to ensure public access to any and all events where the members of the committee
assemble. See 5 U.S.C. app. § 10{c) (requiring that detailed minutes be kept for “each meeting of
each advisory committee” (emphasis added), including “a complete and accurate description of
matters discussed and conclusions reached”). At least a portion of the upcoming Montebello
meeting will be devoted exclusively to the delivery of recommendations that have already been
developed and finalized by the NACC. Bastian Decl ¥ 19 (noting that the NACC will deliver a
report to the leaders of the United States, Mexico, and Canada). Judicial Watch’s application for
preliminary relict makes no specific factual assertions regarding other events the NACC has
scheduled in Montebello that have any connection with the Commerce Department.”

On the other hand, if the August 20-21 meeting in Montebello, Canada, is the sole or
primary object of Judicial Watch’s suit, temporary relief is inappropriate for several additional
reasons. First, an order compelling defendants to allow Judicial Watch to attend the Montebello

meeting would effectively grant the plaintiff the full relief Judicial Walch seeks on the merits.

"In addition, the FACA permits agencies to close meetings subject to the provisions of
the Government in the Sunshine Act. 5 U.S.C. app. 2 § 10(d) (incorporating the meeting closure
provisions of the Government in the Sunshine Act, 5 U.S.C. § 552b(c), by reference).
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Issuance of a preliminary injunction is especially disfavored in such circumstances. See

Dorfimann v. Boozer, 414 F.2d 1168, 1173 n.13 (D.C. Cir. 1969) (“[A] preliminary injunction
should not work to give a party essentially the full relief he seeks on the merits.”); Bradshaw v.
Veneman, 338 F. Supp. 2d 139, 144-45 (D.D.C. 2004) (“[ A] hurried resolution in favor of

plaintiffs is not the purpose of temporary or preliminary injunctive relief.” {citing Enercons Va.

Inc. v. Am. Sec. Bank, N.A., 720 F.2d 28, 29 (D.C. Cir.1983))).

Moreover, if the Montebello meeting can be conceived of as presenting an emergency, it
is an emergency occasioned entirely by Judicial Watch’s delay in pursuing administrative or
judicial remedies. According to Judicial Watch's complaint, the origins of the NACC date back
more than two years, Compl. § 9, and Judicial Watch itself has been actively monitoring the
NACC for more than a year. Compl. § 28. The upcoming Montebello meeting has been a matter
of public knowledge since at least as early as February 23, 2007. See P1.’s Application Ex. 9
(press release dated February 23, 2007, stating that the Security and Prosperity Partnership
would conduct a meeting on “August 2007, in Canada”). But Judicial Watch did not request the
Commerce Department’s cooperation in gaining access to the NACC proceedings until July 26,
2007, Pl.’s Application at 7, and it did not file its complaint in this action until exactly 10 days
before the August 20 mecting. Cf. Fund for Animals v. Frizzell, 530 F.2d 982, 988 (D.C. Cir.
1975) (finding that plaintiff’s delay in seeking a preliminary injunction bolstered the court’s
conclusion that the injunction should not issue).

Also, Judicial Watch is not seeking relief that would maintain the status quo so as to
preserve the court’s jurisdiction over the merits of the case. Rather, Judicial Watch is seeking a

mandatory injunction that would upset the status quo and compel the Commerce Department to

do Judicial Watch’s bidding. See Bradshaw v. Veneman, 338 F. Supp. 2d 139, 144 (D.D.C.

28



2004) (“The Court . . . must consider the {act that plaintiffs are not asking the Court to maintain
the status quo by preventing the defendants from taking some action.”).

Finally, issuance of the requested relief will not necessarily prevent Judicial Watch from
being excluded from NACC proceedings, because the NACC’s meetings are not controtled by
the Commerce Departiment. Judicial Watch cannot seek interim relief based on harm that will

occur even 1n the absence of interim relief. See People for the Ethical Treatment of Animals. Inc.

v. Barshefsky, 925 F. Supp. 844, 849 & n.3 (D.D.C. 1996) (finding, in a suit targeting an
international working group meeting in St. Petersburg, Russia, that the plaintiff failed to satisfy
the irreparable harm criterion in part because the court could not prevent foreign delegations

from excluding the plaintiff from the meeting); see also id. at 849 (“[E]ven if this court were to

impose the Act’s requirements upon the meeting, it could not force the delegations of the other
participating countries to comply with the same.”).

The plaintiff cites two district court cases, Gates v. Schlesinger, 366 F. Supp. 797

(D.D.C. 1973) and Public Citizen v, National Economic Commission, 703 F. Supp. 113 (D.D.C.
1989), in which courts found that the harm of exclusion from a meeting justified entry of
preliminary relief. Those two cases, however, both dealt with groups that the parties agreed were
subject to FACA. The dispute in cach case centered around readily resolvable questions
regarding the applicability of exemptions to the FACA and its open meeting requirements. See

Gates, 366 F. Supp. at 798; Pub. Citizen v. Nat’l Econ. Comm’n, 703 F. Supp. at 125. Thus, the

plaintiffs in those cases had made much stronger showings of a likelihood of success on the
merits, Also, the two cases cited by Judicial Watch both involved meetings of domestic groups,
but as explained above, the meeting at issue in this case will take place on Canadian soil and will

involve delegations from at least three different countrics, so it is far from clear that an order
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against the Secretary and the Department of Commerce would be sufficient to allow Judicial

Watch to attend the August 20-21 meeting.

V1. A grant of interim relief would harm other parties and would harm the pubtic
interest.

Judicial Watch has also not established—or even made a genuine attempt to
establish—the third and fourth requirements in the analysis governing the grant of temporary
relief. The relief Judicial Watch requests would harm defendants and third parties not present in
the litigation, and it would harm the public interest.

In support of a grant of temporary relief, Judicial Watch offers nothing more than a bare
assertion that no harm will be done by an entry of temporary relief because no harm can ensue
from merely forcing defendants to comply with the law. P1.’s Application at 12, 13. That
assumes that Judicial Watch is entitled to relief on the merits. In fact, as the defendants have
already shown, Judicial Watch is not entitled to relief on the merits, and it has made no showing
of a likelihood of success on the merits. Entry of the requested relief will in fact harm the
detendants by interfering with the Commerce Department’s interactions with foreign
governments and foreign citizens and the President’s conduct of foreign relations, in particular

his interactions with foreign leaders. See Adams v. Vance, 570 F.2d 950, 954-55 (D.C. Cir.

1978) (holding that even assuming that the plaintiff’s request for an injunction interfering with
the executive branch’s conduct of foreign affairs presented a justiciable controversy, the plaintiff
failed to make the “extrordinarily strong showing” that would be required to justify the issuance
of such relief). Moreover, an order governing how Commerce Department officials and
employees conduct themselves on Canadian soil, in the presence of or in proximity to Canadian
and Mexican government leaders and citizens, will at the very least lead to {riction in relations
among the three states, and in the worst case could interfere with security arrangements that may
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have been made for the meeting in light of the presence of high-level government officials.

For the same reasons, a grant of interim relief would harm the public interest. Judicial
Watch’s assertion that the public interest would be served by forcing compliance with FACA
again assumes, incorrectly, that FACA applies and that Judicial Watch is entitled to relief on the
merits.

CONCLUSION

For the reasons above, the Department of Comumerce and the Secretary of Commerce
respectfully request that the Court deny Judicial Watch's application for a temporary restraining
order or preliminary injunction.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.
501 School Street, SW, Suite 500
Washington, D.C. 20024

Plaintiff,
Civil Action No, 07-cv-1446 (PLF)
.8, DEPARTMENT OF COMMERCE,

14™ Street and Constitution Avenue, N, W.
Washington, D.C. 20230,

and

CARLOS GUTIERREZ, in his official capacity

as Secretary of the U.S. Department of Commerce,
14" Street and Constitution Avenue, N.W,
Washington, D.C. 20230,

Defendants.
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DECLARATION OF WALTER M. BASTIAN
1, Walter M.. Bastian, hércby declare as follows: |
t. Tam Deputy Assistant Secretary for the Westeyn Hemisphere, within Market Access and
Compliance, of tﬁe International Trade Adminfstration, U.S. Department of Commerce (the
“Department™). I have sei'ved in my cﬁrrent cépacity since January 2002.. My responsibilities for
the Western Hemisphere include overseeing implementation of the SPP prosperity woz'king
groups for the U.S. Department of Commerce. Imake this declaration based upon my personal

knowledge of the contents herein,
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Creation of the NACC

2. On March 23, 2005, the President of the United States, the Prime Minister of Canada, and the
President of Mexico (collectively referred to as the Leaders) met in Waco, Texas, and launched
the Security and Prosperity Partnership of North America (SPP), which 1s aimed at increasing
security and enhancing the prosperity of the three countries through greater cooperation. Attach.
1. The SPP was developed as a cooperative effort by the three governments and, as detailed in a
June 23, 2005 Report to Leaders from the SPP Ministers,’ consists of numerous subjects of -
mutual interest between gnd among the United States, Mexico, and Canada in areas as diverse as
the movement of goods, traveler security, energy, environment, and health, (See Attach. 2).

3. The Annex to the June 23, 2005 Report to Leaders included an initiative to “[w]ork to more
effectively identify and respond to factors affecting the competitiveness of the North American
economy.” Aftach. 3.

4. Inmid to late 2005, to address this initiative, one idea discussed trilaterally at the working
level was the concept of encouraging greater input from the private sector on ways to enhance
North American competitiveness.

5. In preparation for the March 2006 Leaders” Meeting, the three governments discussed at the
coordinator’s level the concept of establi;hing a private sector led and driven trilateral group that
would focus on competitiveness. Subsequently, the coordinators from the three governments

drafted a trilaterally-agreed concept paper, Att. 4.

'The SPP Ministers are the United States Secretaries of Commerce, State, and Homeland
Security, and their Mexican and Canadian government counterparts. Of those, the Secretary of
Commerce and his Mexican and Canadian government counterparts are referred to as the SPP
Prosperity Ministers.
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6. On March 15, 2006, the Council of the Americas (the Council) and the U.S. Chamber of
Commerce (the Chamber) hosted a meeting of U.S., Mexican, and Canadian business leaders
with 1J.S. Secretary of Commerce Carlos M. Gutierrez (the Secretary) and representatives from
the governments of Mexico and Cénada to discuss North American competitiveness and the
private sector’s interest in the coﬁcept of a trilateral private sector entity. The Secretary provided
opening remarks for this meeting. The private sector was ve131 enthusiastic regarding the
concept. The Chamber and the Council offered to act as the U.S. Secretariat of such an entity.
7. The Leaders of tl.lel three countries met on March 31, 2006 in Cancun, Mexico where they
announced the creation of a tri-lateral private sector led and driven council that “will comprise
members of the private sector from each country and will provide us with recommendations on
North American competitiveness, including, among others, areas such as automotive and
transportation, steel, manufacturing, and services.” Attach. 5. That council is the North
American Competitiveness Council (NACC).

8. The purpose of the NACC is to “[i]ncreasfe] private sector engagement in the SPP by adding
high-levei business input [to] assist governments in enhanc@ng North America's competitive
position and engage the private sector as partners in finding solutions. The [NACC] will;

. Consider issues that could be addressed trilaterally or bila’terally; as
improvements in our bilateral relationships enhance North American
comipetitiveness.

. Address issues of immediate importance and provide strategic medium
and long-term advice.

. Provide input on the compatibility of our security and prosperity agendas,

(8]
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given the linkages between security and prosperity in a global marketplace.
. Offer ideas on the prif/ate sector's role in promoting North Amgrican

competitiveness.”
Attach. 6.
9. On June 15, 2006, the Secretary along with his government counterparts from Mexico and
Canada (collectively referred to as the SPP Prosperity Ministers) met with private sector
representatives from all three countries in Washington, D.C., where the NACC was launched.
Attach. 7.

How the NACC Works

10. The NACC currently consists of 30 private sector business leaders (10 from each country)
tﬁat participate in meetings with SPP Ministers or Leaders. PI’s. Ex. 5. Each country’s NACC
component is supported by a Secretariat from that country. In the case of the U.S. component,
the Chamber and the Council jointly serve as the Secretariat. See Attach. 8, linked at

www uschamber.com/issues/index/international/nacc.htm follow link to Secretariats.

11. In the case of the U.S. component, as discussed below, the members were selected by the

Chamber and the Council and not by the U.S. Government.-

12. The Chamber and the Council hosted a meeting with U.S. business leaders on May 26, 2006.

~The Secretary of Commerce’s only participation was to provide opening remarks and answer a
few questions related to the SPP, and then he departed. After the Secretary’s departure, the
Chamber and the Council solicited nominations for the U.S. members. No US Government
officials participated in the nominations of members,

13. Subsequent to the May 26, 2006 meeting, and prior to the June 15, 2006 SPP Ministers’
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meeting, the Chamber and the Council selected a pool of 15 member companies for the U.S.
component of the NACC. No U.S. Government official had any role in the selection decisions.
14. The éhamber and the Council also established a U.S, advisory council to the U.S.
component. According to'the Chamber’s and the Council’s websites, the advisory council

consists of approximately 200 members. See The Chamber and the Council set the parameters

for participating in this group. No U.S. Government official had any role in establishing this

advisory council or has ever attempted to manage this group.

15. Since the launch of the NACC, the U.S. Government has never exerted management or

control over the NACC. The U.S, component of the NACC is organized by and for the U.S.

business community through the Chamber and the Council. The U.S. Government has never
funded the NACC, appointed the members, scheduled meetings, set meeting agendas, or
participated in developing the final product(s) of the NACC. With respect to the U.S.
componenﬁ the Chamber and the Counoil have performed all these functions without any input
from U.S. Government officials,

16, The Secretariats from the three éountries coordinate the NACC schedule, set NACC
meetings, set the agendas for such meetings, and coordinate and finalize products of the NACC.
The Chamber and the Council (and not the UJ.S. Government) set the rules for the U.S.
component of the NACC, including all procedural rules.

17. Since the announcement of the NACC in March 2006, the NACC has met with the SPP
Prosperity Ministers (Secretary Gutierrez and his government counterparts in Canada and
Mezxico) three times: June 15, 2006 at the launch of the NACC; Febraary 23, 2007 ata

Ministerial Meeting; and June 2007 in Atlanta, Georgia, on the margins of the Americas
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Competitiveness Forum (at which only the NACC Secretariats met with the SPP Prosperity
Ministers). The NACC has provided only one report so far to the SPP Ministers (including the
Prosperity Ministe;'s and Secretaries Rice and Chertoff and their Mexican and Canadian .
government counterparts} at the February 23, 2007 meeting. NACC recommendations are
provided to the trilateral SPP.

Upcoming SPP Meeting

18. On February 23, 2007, the Department issued a press release which was made available on
the Department’s internet website at www.spp.gov, to discuss the results of that day’s trilateral
SPP Ministers’ Meeting in Ottawa, Canada at which the NACC presented a 63 page report of |
recommendations to the Ministers (the report is available to the public through the Chamber’s
and the Council’s websites). The February 23" press release announced that the next SPP
Leaders’ meeting would take place in August 2007, See PI’s Ex. 9.

19. As part of the SPP Leaders” Meeting on August 20-21, 2007 in Mentebello, Canada, the
Leaders and the SPP Ministers have a scheduled meeting with the NACC for the NACC to
provide a report to the Leaders.

1 declare under penalty of perjury that the foregoing is true and correct. Executed on August 13,

2007, in the District of Columbia.

Walter M. Bastian
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North American Competitiveness Council
(NACQO)

We agree that increasing private sector engagement in the SPP by addihg high-level, visible
business input will assist governments in enhancing North America’s competitive position.

We therefore propose the creation of a North American Competitiveness Council (NACC) to
provide recommendations on issues concerning North American competitiveness that could be
addressed through the SPP. In particular:

o The Council shouid be free to consider issues that could be addressed trilaterally or
bilaterally, since improvements to our respective bilateral relationships also improve
North American competitiveness.

o The Council both should address issues of immediate importance and provide high-level,
strategic, medium- to long-term advice.

e It also should provide input on the continued compatibility of our shared security and
prosperity agendas, given the inherent linkages between security and prosperity in a
global marketplace.

o While the Council could be expected to develop recommendations focused primearily on
issues to be addressed by governments, the Council should be challenged to provide
suggestions on how the private sector might itself be able to assist in promoting North
American competitiveness and be part of the solution.

The Council could be comprised of 30 members with equal representation from each couniry.
Each country could determine its own members. Membership selection processes would be at
each country’s own discretion.

The Council would meet annually with Ministers responsible for both Security and Prosperity,
and two to three times per year with senior government officials, and engage on an on-going
basis to deliver concrete results. The Council would make recommendations to Leaders
annually.

The Council would build on existing mechanisms, such as P4P and CMP and would not displace
private sector consultations already on-going at the SPP working group level, or in any other
fora, or other specific initiatives on the SPP workplans (such as the APCNA, or the government-
industry steel working group).

Unveiling the Council
The commitment to create a Council could be announced at the March 2006 Leaders meeting,

with membership to be determined by end-April 2006, and a first meeting taking place by June
2006.
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NACC SECRETARIATS

1 6o NACC.

The governments of Canada, Mexico and the United States designated
organizations in each of their countries to serve as Secretariats for the North
American Competitiveness Council (NACC) and to help collect input from
the private sector,

« The Canadian Council of Chief Executives (CCCE) is Canada's premier
business association, with an outstanding record of achievement in
matching entrepreneurial initiative with sound public policy choices. Qur
member CEOs and éntrepreneurs represent all sectors of the Canadian
economy. The companies they lead collectively administer CAD$3.2
frillion in assets, have annual revenues in excess of CAD$750 billion, and
are responsible for the vast majority of Canada's exports, investment,
research and development, and training,

o The Instituto Mexicano para la Competitividad (IMCO) is a private
applied research center devoted to studying issues that affect Mexico’s
competitiveness in a context of an open market economy. IMCO is a not-
for-profit, independent, non-partisan institution which operates thanks to

~ private sponsors grants. Founded in 2003, the Institute seeks to compete
successfully in the “market of ideas” by preparing and issuing sound
proposals for public policies based on objective approaches to
systematically improve Mexico’s ability to attract and retain investments.

¢ The Council of the Americas and the U.S. Chamber of Commerce jointly
serve as the Secretariat of the U.S. Section of the NACC.

The Council of the Americas is a business organization whose members
share a commitment to democracy, open markets, and the rule of law
throughout the Americas. The Council of the Americas’ programming and
advocacy aim to inform, encourage, and promote free and integrated
markets for the benefit of the companies that comprise our membership,
as well as of the United States and all the people of the Americas. The
Council supports these policies in the belief that they provide an effective
means of achieving the economic growth and prosperity on which the
business interests of its members depend.

The U.S. Chamber of Commerce is the world’s largest business feceration
representing more than 3 million businesses of all sizes, sectors, and
regions. It includes hundreds of associations, thousands of local chambers,
and more than 100 American Chambers of Comumerce in 91 countries.
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LMITED STATES DEPARTVIENT OF COMMERCE
Chief Financial Officer

Assistant Becretary for Adminietration
Washington, D.C. 20230

July 31,2007

M. Christopher 1. Farrell

Director of Research and
investigaiions

Judisial Watch

501 Behool Street, 3%, Swte 500

Wishington, D.C. 20024

Dear My, Fairell:

We acknowledge recaipt of your Freedom of Information Act (FOLA) request st the
Department of Cormmerce.  The FOLA case mumber assigned fo your requast 1s CRRIF
(17350, I you have questions reparding your reguest please conlact Linda Bell,
International Trade Adminisgtration Office of Organizational and Managerent Bupport,
Washinglon, D.C. 20230, Phone: (202) 482-3037, Fax: (202) 4821584,

Linda Beli@mail docpov

Sincerely,

Nonnishler Bagl

Harrletie Boyd
Fregdom of Iufurmation Act Bpecrahist
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
JUDICIAL WATCH, INC., )
)
Plaintiff, }
V8. )
) Civil Action No. 07-cv-1446 (PLF)
U.S. DEPARTMENT OF COMMERCE, et )
al,, )
)
Defendants. )
)
ORDER

Upon consideration of Plaintiff’s Application for a Temporary Restraining Order and/or
Preliminary Injunction and Recuest for Expedited Hearing and Defendants’ opposition thereto, it
is hereby

ORDERED that Plaintiff’s motion for a temporary restraining order is DENIED and
Plaintiff*s motion for a preliminary injunction is DENIED.

Dated:

PAUL L. FRIEDMAN
UNITED STATES DISTRICT JUDGE



