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LETIEE

Upon consideration of nonparty John Huang'sz meotion to
recensidar, filed January 7, 19929, the appasition therets, the
reply, and the recerd in this case, and for the reasons set forth
in the memorandum opinion issuwed this date, it is hereby

CREERED that the motion for receonsideration is GRANTED; and,
ppon resansideration, it is further '

CROERED that thiz Court’= order of Qotober 31, 1995 iz
nereby YACATED; and it is further

QEDEEED that the deposition by oral examination of Mr. Huandg
shall_résume as soheduled by Macistrate Judge Facciola.

S0 ORDERED.

o,
Royed C. Lamberth
imited states District Tudge
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MEMORANDIY OPTNIC

Tnis matter comes befoare the Court on nonpariy John Huang's
motion to racopzider portions of this Court's decisicns issued
December 22, 19%998. The CDurE will grant the motion for
recensideration. Upon reconsideration, the Coort will
nevertheless permit the deposition of Mr. Huang te continee as

scheduled by the Magistrate Judge.

IT. FACTUAL BACKGROUFHD

Az deteilsd in the Cfourt's mpemsrandum opinions dated
December 22, 1998, the circomstances surrounding the first
depositian of nonparty John Hiang constituted a brazen display of
disregard and disrespect for the courts. To avaid service of a
subpeoena, Mo, Huang went intu-hiding with the =z2id of friends,
family, and even his attorney, whs represented that he was not
within the Court's jurisdiction although it is now clear that he
was.in the Washingben, D.¢. area the entire time. oOnly after the
United States Marshals were called into action and this Court
demanded cooperation from Huang's then-employer, the Democratic
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Haticnal Committee, did Huang reserface and acespt plaintifi's
subpoana.

When Huang was finally deposed, although 5uhjec£ to &
subpoena duces tecum, he appeared wifhuut & single decument.
Subseguent revelations gave this Court reason to wonder how Mr.
Fuhang could have possessed no doouments responsive to plaintiff's
subpoana.  The Coort alse found reason to guesticsn the veracity

of Mr. Hoeangls deposition testimony.

I7. MOTION TO RECONSIDER

Mr. Huang now moeves Lor regapsideration of the Coorct's
December 1998 credibility findimgs and of the Court's decision to
permit plaintiff to resume the deposition partially terminated
in 19946, Mr., Huang cmr;&ctly oh=erves that the Court's Deceowbear
1998 decision was reached without aﬁequate ocopartunity for
argument from him as a nenparty, bacause plaintiff's reguest to
continue the deposition was raised in the context of a redgquest
fer a status conference that was not served on nonparties. For
that reascon, the Court wil; grant Mr. Huang's wobtion and
reconsider its bDecember decision insofar as it relates to him.

Ipon reconsideration, the Court declines to substantialiy
revizs its Dacember oredibility findings. Altheugh Mr. Huang's

motion to reconsider has ralised some legitimate guestions as to

'‘on octeober 31, 1996, the Court ordsred that the oral
examinaticon of Mr. Huang be terminated, and that further
examination be by written guesticns. Az discussed helow, that
order will be vacated by today's decision.

2



whether the Court's credibility findings were overstvated in
specific instances, he has presented ne evidence that would
persuades this Court that j¥s cantral determinations were
inacourate. If Mr. Huanyg 4did not racaive "the benefit of the
doubkt" in the Court's becenber rulings, it i=s no one's fault but
Mr. Huang's. His kehavior pricor te accepting the subpoena was so
egregicns that the Court must take every representation he makes
with a grain of salt.

In any event, Mr. Huang's objectiops to the Conrt's Decembsr
credipility determinabtions have little pffest on the Court's
decision to permit the plaintiff to resume his deposzitisn, MW,
Huang's failure to produce even a single document for his Octoker
1996 deposiktion, seen with the henefit of hindsight and in light
of the extraordinary record of this case both in general and as
it pertains to Mr. Huang specifically, iz encugh to persuade the
Court that the October 21, 1996 protective order sheuld he
vacated and the deposition coentineed. In particular, the
plaintiff shouwld be allewed to guestion Mr. Huang about relevant
partions of the desk calendar naintained by hie secretary at the
Do, This zalendar was nob produced to plaintiff at $he Qctoker
1486 depesition, and guestions concerning it may reaszonably be
eXpected to lead to admissible evidence which plaintiff has had
no previons adsguate opportunity to explore.

The Court also notes that plaintiff has wvwncoversd a
substantial amcunt of information since Wr. Huang's Cctober 1994

deposition, and even persvaded this Court that the defendant



engaged in a striking pattern of miscenduct, including the
unlawful destructicn and remeval of documents. Siven Mr. Hoeang's
monceded involvement in a wide range Gf affairs as= Principal
Deputy Asszistant Becretary at the DOC and his now-well-
gstablished participation in ilmproper campaign finance
agtivities, plaintiff iz entitled to explore the issues of this
case with him again, armed with the infermation scguired =since
the October 1996 depositicon.

The Court would alse take the opportunity on reconsideration
ot the Decemksr decigion to clarify one issue. In its December
1992 memaranda gpinions, the Court somewhat inartfully referred
to the continued depoesition af Mr., Huang ss & "redepesiticon,” not
foresesing at the time that an issue might aris=e in which the
distinction hetween a continued deposition and a redeposition
would be significant. Upon review of the plaintiff's June 1997
pleading, plaintiff's request iz clezr: "Plaintiff pespectfully
raguests the Court te permit it to contirme the depositicons af
Jude Kearney and John Huang. Eearhey and Hoang wWere firsi
deposed in October, 1994, and evidence developed zabsegquently
indicates that their previowvs testimony was untrue or incomplete
in material aspects.” Flaintiff's Reguest for a Status
Conference, filed June 4, 1957, at 7. Thus, to the extent the
Court analyzed plaintiff's reguest as a reguest for a second
deposition under Federal Rules of Civil Procedure 30 and 26, the
Court inadvertently miseonstroed the request,

The appropriate apnalysiz iz whether the Court should pernit



plaintiff to coantimie Huang's depositicnh by oral examination.
After temporarily suspending the Octoker 1996 deposition, the
Court granted in part Huang's moticn to terminate the deposition
on Doteber 21, 1326, stating that the depesitien ceould continue
by written ewamination. The Court expre=zsly based its decision
on Mr. Huang's "profession of such limited knowledge of the
Cotmmarce Departhentlis search for responsive doduments undger
FOIA." Qeoctoher 31, 193968 Order. Needless to say, subsegoent
revelaticns have shown that hasis to be a fawvlkty one, and the
Court will new vacate the Octeher 31, 1995 order partially
granting Huang's mpotion to ferminate his deposition. In additien
to the written guestions permitted under the cctober 31, 1996
prader, plaintiff will kbe permitted to continue the oral
axamination of Mr. Huang as set forth akove.

Finally, although the issue is not {(yet)] squarely bkefore the
Couwrt, it is apparent frowm other filings in this csce that Me.
Huahg guéestions whether this Court retains Jjurisdiction over him
in light of his ourrent residence in the Central District of
Califernia, suggesting that a second deposition under Hules 30
and 26 might more appropriately be taken in California. However,
the Court has now clarified that it is permitting the Cotober
1996 depositicon by oral evamination ta continuve, rather than
ordering & new deposition. The Court therefors halds that it
retains jurisdictieon over Mr. Huang's depeosition. Although the
Court could find no caselaw direcktly on peint, it woold be an

vriusual reswelt indeed if a deponent could remove himself from the



authority of a valid subpocna simply by changing his residence
while hi=z deposition was suspended by order of the court. oOf
pourse, the length of time between the Ootober 1996 debesition
and its continuatien on April) 13, 1989 1s an vhusval
circuamstance, and the fact that the court wntil today had limitad
any further sxamination teo written guestions wowld lessen the
depunent'é expectation of a need te reappear for oral
examintation. The Court therefeore is conscious of the leoitimate
interedgt in avolding undue inconveniencs to nonparties, and has
carefully considered the competing interssts in this cases.  The
fackt remains, however, that the resumption of Mr. Huang's
deposition by oral examipation has been necassitated primarily by
Mr. Huang's own actions in failing to produce responsive
documents in 19294 and in giving testimony that the Court has
found dubicus in varions respects. Under the circumstances, the
ceontinied deposition of Mr. Huang in this jurisdiction will
impoze no undue borden on hiwm, and the Coort therefore finds noe
reason to relinguish its continued jurisdiction aver My. Huang.®
Furthermere, because Mr. Huang's deposition bhefore this
Court will ke continued here, economy of time and money weigh In
favor of allowing plaintiff teo addreszs all relevant izsues (hoth
those left over from the suspended 1598 deposition and thosze

disgovered since that time) at one depeosition. In thiz regard,

‘Tt would also ke a pooy Use of judicial resources to
hepezssitate the invelvement of another district court judge in
California in this lowng litigatien, which has a history of
miscondust by DOC employees and former emploveess.
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the subpoena served by plaintiff on March 22, 1999 will boe
coheiderad supplemental to the dctoker 1594 subpoena and will
carry the full force of the 193¢ subpeanz, While the March 22,
1393 subpoena doss not appear ta go beyond the regquests contained
in the 1996 sukpoena, to the extent that the 1393 subpoena
requests documants obtained subseguent to the October 1934
geposition or informatien osutside the scoape of the 1996 subpoena,
Mr. Humang will e bound bte preduece respensive information te the
same sxtent as if it had been requested in Cotober 19288, AlLL
those invelved will be bkest served by concluding Mr. Huand's

invelvement in this case as guickly and efficiently aszs possible.

I¥rT. CONCLIISION

Mr. Huang's moticon to reconsider is granted, and apen
reconsideration the Court will order that his deposition by aral
examination shall rezume as scheduled by Magistrate Judge
Facgiola. In the interest of faivneszs, if mneoparty John Huang
continues to feel that thizs Courptlz eredibility findings in its
Decemnber 1998 decisions were jinh error, the Court will entertain
an appropriate motion after Mr. Hoeang's resumed deposition is
completed. Plaintiff's reguest for fees and costs is denied.

Today's decision on reconsideraticn should adeguately
@larify that the deposition currently scheduled for April 13,
199% i3 a resumption of Mr. Huang's October 13%& depasition and
that, consegquently, this Court retains Full jurisdictional power

oVeEr M. Huang pursuant o the subpoena issvued in Octoher 19394,



Although Mr. Huang is of coorse entitled o ralse whatever
nanfrivelous legal arguments he plezesee, fthe Court remind=s hin
that the memocry of his Octobher 1996 shenanigans has net faded,
and a repeat verformance wWill not ke tolerated.

A separate order will .issus this date.

om0, Foudsibh

_ Royod C. Lanberth
Uhlted gtates District Tadge
DATE ! 4+?9#fr'¢f



