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 _  F .3d __, 2008 U.S. App. LEXIS 18746 a t  *44 (2d1

Cir . Sept . 2, 2008).

REP LY BRIEF OF P ETITIONER

P et it ion er , Ca n yon  Cou n t y, h a s
demonst ra ted tha t  th is case present s
impor tan t  quest ions in  the administ ra t ion  of
the Racketeer  Influenced and Cor rupt
Organiza t ions Act , 18 U.S.C. §§ 1961-1968
(hereafter  “RICO”) tha t  reflect  split s in  the
cir cu it s and about  “proximate cause,” a  factor
in  a ll damage lit iga t ion , not  just  RICO .  As
to the fir st  quest ion , whether  the t erm
“business or  proper ty” should be read pla in ly,
the Respondent s split  ha ir s and contend tha t
there is a  difference between a  lawsuit  to
collect  unpa id t axes (which is one for
proper ty) and one to collect  lost  revenue
(which  is not ).  This is a  dist inct ion  without  a
difference, and no au thor it y suppor t s it .  In
fact , on  September  2, 2008, a fter  the Pet it ion
was filed, the Second Circuit  switched it s
posit ion  from agreeing with  the Ninth
Circuit ’s ana lysis of t h is quest ion  to fla t ly
opposing it .  City of New York v. Smokes-
Spir it s.Com, Inc. (“Thus, we hold tha t  lost
t axes can  const itu te in jury to business or
p r op e r t y  for  pu r p os es  of RI CO…”
dist inguish ing Canyon County).   This1
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 547 U.S. 451 (2006).2

 RWB Serv. LLC v. Har t ford Computer  Group, Inc.,3

2008 U.S. App. LEXIS 18142 a t  *16-17 (7  Cir . Aug.t h

25, 2008)(concluding tha t  proximate causa t ion  under
RICO is determined pr imar ily by the foreseeability of
ha rm, tha t  there can  be mult iple vict ims of a  RICO
viola t ion , each  being able to asser t  a  direct  in jury,
and tha t  th is ana lysis was not  a ltered by Anza).

highlight s the need to resolve the split
cr ea ted by the Ninth  Circu it .  

As to the second quest ion ,  Respondent s
t ry to just ify the Ninth  Circu it ’s peculiar
approach  to proximate causa t ion  by asser t ing
tha t  th is Cour t  radica lly changed the concept
two yea r s ago in  Anza  v. Idea l Steel Supply
Corp.   Now, according to Respondent s, the2

direct  in jury requirement  has been dispensed
with  and replaced by the touchstone of
“remoteness.”  But  City of New York and a
Seventh  Circuit  decision  issued a ft er  the
Pet it ion  was filed refu te Respondent s’
conten t ion .   Neither  Circu it  changed the3

proximate causa t ion  ana lysis in  light  of
Anza , and both  consider  a  range of factors in
th is ana lysis.
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I. THERE IS NO REAL DIFFERENCE
B E TWE E N  AN  ACT I O N  TO
COLLECT TAXES AND ONE TO
COLLECT REVENUE .

As Canyon County a rgued, t he ph rase
“business or  proper ty” in  § 1964(c) of RICO is
capacious enough to include a  government ’s
cla ims to collect  unpa id taxes.  And th is
crea tes a  clea r  split  with  the Ninth  Circu it .
Pet it ion  a t  10.  Respondent s contend there is
no split  of au thor ity because the Second and
Seventh  Circuit s did not  address the use of
RICO to seek recovery for  the cost s of
providing “government  services,” and the two
a re mater ia lly different .  Respondent s’ Br ief
In  Opposit ion  a t  11 (hereaft er  “Respondent s’
Br .”).  Since both  the fa ilu re to pay taxes  and
the deplet ion  of government  revenues
through the improper  use of services cost
money, and money is proper ty, there is no
dist inct ion  from the standpoin t  of the
“business or  proper ty” inquiry.  S ee, e.g.,
Reiter  v. Sonotone, 442 U.S. 330, 339
(1979)(holding tha t  the loss of money was an
in jury to “proper ty”).  Although Canyon
County is the fir st  repor ted appella t e decision
where a  government  en t ity has used RICO to
recover  the cost s of providing services, the
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 County of Oakland v. City of Detroit , 866 F .2d 839,4

847 (6  Cir . 1989)(“the count ies a t  least  susta ined ant h

in jury in  their  proper ty when they pa id the a llegedly
excessive charges”).
 Alcom County Miss. v. U.S. In tersta te Supplies,5

Inc.,  731 F .2d 1160 1169 (5  Cir . 1984) (fraud int h

inducing cont ract  payments h igher  tha n  market
va lue and for  goods not  received held to be an  in jury
to “business or  proper ty”) 

 The Idaho Supreme Cour t  has expressly upheld6

governmen ta l act ions to recover  or  protect  tax
revenues from improper  deplet ion .  Independent  Sch.
Dist . v. Common Sch . Dist s., 55 P .2d 144, 147 (Idaho
1936)(holding tha t  a  school dist r ict  could sue for
“recovery or  protect ion” of it s funds).  Moreover , the

Sixth  and Fifth  Circu it s have upheld the
r ight  of count ies to sue for  recovery of
excessive charges,   payments made h igher4

than  the market  pr ice, and for  goods not
received.5

Moreover , it  is well-set t led tha t  a
municipa lity may sue to recover  money pa id
without  au thor ity.  15 Eugene McQuillin ,
TH E  LAW OF  MUNICIP AL CORP ORATIONS, §
39:47 (3d ed. 2005)(“The familia r  ru les a re
tha t : (1) when the money of a  municipa lit y
has been  pa id ou t  on  a  con t ract  or  for  an
indebtedness which  the municipa lity has no
au t hor ity to make or  incur , it  may be
recovered…”).   As not ed in  the Pet it ion , in6
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Idaho Racketeer ing Act , modeled on  the federa l RICO
sta tu te, makes it  a  predica te offense to submit  a
“fa lse or  fraudu len t  cla im” to a  county for  payment .
Idaho Code § 18-2706.  Canyon County asser ted th is
cla im aga inst  Respondent  Pacheco.  

 8 U.S.C. § 1621(a )(3)(providing tha t  an7

unauthor ized a lien  is “not  eligible for  any Sta te or
loca l public benefit ,” wh ich  includes a ll non-
emergency services).  Respondents contend tha t
Canyon County “made a  policy choice to provide the
law enforcement  and hea lth  ca re services a t  issue.”
Respondents’ Br . a t  6 n .1.  Canyon Coun ty never
ma de a  “choice” to provide these services to illega l
a liens.  Congress foreclosed tha t  possibility a  decade
ear lier .

1996 Congress amended RICO to enable
“person s” (which  includes government
ent it ies) to sue to recover  the damages caused
by the employment  of illega l immigrant s.
Pet it ion  a t  3.  Tha t  year  Congress, in  a
s econ d  la w a d d r e s s in g t h e  i l lega l
immigra t ion  problem, a lso forbade loca l and
sta te governments from providing services to
illega l immigrant s.   Against  th is sea  change7

in  public policy, the Nin th  Circu it  r eached the
ext r a or d in a r y con clu s ion  t h a t  it  is
“pa r t icu la r ly inappropr ia te to label a
governmenta l ent ity in jured in  it s proper ty
when it  spends money on  the provision  of
addit iona l public services, given  that those
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  Pet . App. 22a  (emphasis added) (cita t ion  omit ted).8

 This doct r ine is known as the “municipa l cost9

recovery ru le.”  S ee, e.g., City of F lagsta ff v. Atcheson ,
Topeka  & Sa n ta  Fe Ry. Co., 719 F .2d 322 (9  Cir .t h

1983)(recognizing the applica t ion  of the ru le to ba r
recovery of the Ar izona  common law cla im of a  city in
a  diversity su it ).

services are based  on  legislative m andates
and are in tended  to further the public
in terest.”   How did Canyon County “fur ther8

t he public in terest” by providing t axpayer
dolla rs to cr imina l a liens using fr audulent
ident ity documents when Congress expressly
prohibit ed such  expenditures?  No answer
was provided.  And why did the Ninth  Circu it
simply ignore the Idaho cases expressly
a llowing count ies to sue to recover  funds
improper ly disbursed?  No answer  was
provided. Why is Canyon County  different
from  Oakland County or  Alcorn  County other
than it s Cir cu it ? 

Respondent s a lso poin t  ou t  tha t  t he Nin th
Circu it  noted tha t  “the common law doct r ine
bar r ing government  recovery of the public
sa fety services in  tor t  suppor t s our  holding.”
Responden t s’ Br . a t  8; Pet . App. 31a .9

Respondent s fa il t o poin t  ou t  tha t  the Nin th
Circuit  cor r ect ly held the municipa l cost
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 Holmes v. Secur it ies Investor  Protect ion  Corp., 50310

U.S. 258, 268 (1992); Anza , 547 U.S. a t  457.

recovery ru le has no applica t ion  to th is RICO
case.  “In  th is inst ance, we are not  dea ling
with  st a te common law, bu t  with  a  st a tu tory
cause of act ion  crea ted by Congress.”  Pet .
App. 32a . Respondent s fur ther  asser t  tha t
Pet it ioner  somehow “conceded” applica t ion  of
the ru le to th is case.  Respondent s Br . a t  9.
This is incor r ect .  In  the dist r ict  cour t ,
Canyon Coun ty conceded tha t  the ru le
existed bu t  a rgued forcefu lly tha t  it  had no
applica t ion  in  th is RICO case.  Pet . App. 55a .

F ina lly, Respondent s contend Canyon
County urged the Nin t h  Circu it  t o const rue
the t erm “business or  proper ty” in  a  manner
which  bars it s cla im.  Respondent s’ Br . a t  9.
This too is incor rect .  Canyon County noted
tha t  th is Cour t  has held twice tha t  § 1964(c)
of RICO was modeled on  § 4 of the Clayton
Ant it rust  Act .  But  tha t  does not  mean  a10

RICO pla in t iff must  a lso prove an  an t it rust
in jury to recover .  This Cour t  ha s twice
rejected tha t  not ion .  Pet it ion  a t  17-18.  

In  conclusion , Responden t s have not
demonst ra ted the absence of a  circuit  split  on
the impor tan t  quest ion  of whether  recovery of
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 To reitera te, the Sixth  and F ifth  Circu it s  permit11

count ies to sue under  RICO to recover  improper
payments, and the Second and Seventh  Circu it s have
permit ted count ies to use RICO to recover  unpa id
taxes.  The split  with  the Nin th  Circu it  is thus 4-1.
On ce a ga in , the Nin th  is an  out lier ; it  should be
returned to the range of the law of the other  circu it s.

expenditures for  illega l a liens is “business or
proper ty” under  § 1964(c).  The Second
Circuit ’s t imely rever sa l on  th is poin t  and it s
express acknowledgment  of a  split  crea ted by
the Ninth  Circu it ’s decision  in  th is case
underscores t he split  is rea l and the need to
resolve it  now.11

II. RESP ONDENTS ACKNOWLEDGE
T H E  N I N T H  C I R C U I T ’S
AP P R OACH  TO P R OXIMATE
CAUSATION IS  AT ODDS WITH
EVERY OTHER COURT.

The Pet it ion’s second quest ion  is premised
upon the Nin th  Circu it ’s conclusion  tha t  the
County’s cla imed in jury was not  proximately
caused by the Respondent s’ RICO viola t ions.
In  it s ana lysis the Ninth  Circu it  rejected the
suggest ion  tha t  it  consider  whether  there was
a  more immedia t e vict im of the RICO
viola t ions which  would in tervene in  the
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 Id. a t  983.12

 Anza , 547 U.S. a t  458.13

causa t ion  ana lysis.  I t  held tha t  step in  the
ana lysis was unnecessary (“we need not
inqu ire in to the quest ion  whether  there a re
more immedia te vict ims of the defendant s’
a lleged RICO viola t ions who a re likely to
sue”).   In  the Ninth  Circu it ’s view, t he12

possibility of “numerous a lt erna t ive causes
tha t  might  be the actua l source or  sources of
the County’s a lleged ha rm,” Pet . App. 42a ,
made it  clea r  tha t  the County’s cla im fa iled
th is Cour t ’s t est  for  proximate causa t ion .  

A. The Nin th  Circu it ’s In terpreta t ion  of
Anza Crea tes a  Three-Circuit  Split .

The Ninth  Circu it  and Respondent s
contend th is ana lysis – dismissa l because of
the possibility of other  causes – is manda ted
by one sentence in  Anza: “The cause of Idea l’s
asser t ed harms, however , is a  set  of act ions
(offer ing lower  pr ices) en t irely dist inct  from
the a lleged RICO viola t ion  (defrauding the
Sta te).”   Both  the Nin th  Circu it  and13

Respondent s read th is sentence out  of
context .  The context  in  Anza  was t ha t
P la in t iff Idea l Steel expressly pleaded tha t
the RICO viola t ions had harmed the Sta te of
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 Id. a t  460, “There is no need to broa den  the14

universe of act ionable ha rms to permit  RICO suit s by
par t ies who have been  in jured only indirect ly.”

 In  a  footnote, Responden t s a sser t  tha t  Sanchez v.15

Triple-S Mgmt . Corp., 492 F .3d 1, 13-24 (1  Cir .st

2007) suppor t s their  view tha t  there is precedent  for
“dismissa l” of a  RICO cla im because of the perceived
specula t iveness or  remoteness of the harm.
Respondents’ Br . a t  17 n . 7.  This case does not
suppor t  tha t  proposit ion , a s it  merely a ffirmed a
summary judgment  en tered a fter  “voluminous”
discovery and did not  ana lyze proximate causa t ion .

New York, which  the Cour t  proper ly
const rued as the direct  in jury.  Once a  more
direct  in jury of the RICO viola t ions of mail
fraud was admit t ed, t hen  Idea l Steel was
proper ly viewed as asser t ing an  indirect
in ju ry.14

B. “Substan t ia l Factor ,” Not  “Sole
Cause,” is the Proximate Cause Test .

Neither  the Ninth Circuit  nor  Respondent s
have cit ed to a  decision  of any other  cour t
which  has followed the Canyon County
proximate cause ana lysis eit her  before, or
a ft er , Anza .   The Pet it ion  cit es a  plethora  of15

decisions from across t he Circu it s, adher ing
to the view tha t  cla ims a lleging direct  in ju ry
sa t isfy the proximate causa t ion  requirement .
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 City of New York, 2008 U.S. App. LEXIS a t  *37 n .16

23 (in terna l cit a t ion  and quota t ions omit ted).
 Id. a t  *34 n . 21.17

 Id. a t  *33.18

Pet it ion  a t  20 n . 21.  Respondent s count er
t h a t  t h ese  decis ion s  a r e  p r e-An za .
Respondent s’ Br . a t  17 n . 6.  City of New York
is post -Anza  and holds t o the con t ra ry,
direct ly conflict ing with  the Ninth  Circu it ’s
ana lysis:

[W]e do not  read t he Supreme Cour t ’s
holding in  Anza  to disrupt  t he
substan t ia l factor  doct r ine.  So long as
t h e defen da n t ’s  a ct s  p la yed  a
subst an t ia l pa r t  in  causing the a lleged
in ju ry, those act s may be sa id to have
direct ly caused the in jury, a s Anza
requires.   16

Accordingly, the Second Circuit  concluded
tha t  the City’s in jury, lost  t ax revenues,
sa t isfied both  Holmes and Anza  because it
was a  direct  in jury.   The Second Circuit  a lso17

limit ed Anza  to compet itor  ver sus compet itor
cla ims for  lost  profit s.   The Seventh  Circu it18

has recent ly issued an  opin ion  which  a lso
refu tes Respondent s’ asser t ion  tha t  Anza
changed the law.  It  holds, “Saying tha t  the
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 RWB Serv., 2008 U.S. App. LEXIS 18142 a t  *16. 19

 Sosa  v. Alvarez-Machain , 542 U.S. a t  692, 70420

(2004)(“but  a  given  proximate cause need not  be, and
frequent ly is not , the exclusive proximate cause of
the ha rm”)(in terna l cit a t ion  omit ted).

 Br idge, 128 S. Ct . 2131, 2144 (2008).21

 S ee, e.g., Trollinger  v. Tyson  Foods, Inc., 370 F .3d22

602, 612 (6  Cir . 2004) (“Proximate cause poses at h

merit s quest ion  involving common law and
prudent ia l limita t ions on  the consequences for  which
the law will hold a  defendant  accountable, regardless
of the pla in t iff’s standing to sue.  S ee Holmes, 503
U.S. 258, 268”); Hedr ick v. Da iko Shoji Co., 715 F .2d
1355, 1357 (9  Cir . 1983).t h

in jury to the pla in t iff is dir ect  is akin  to
saying tha t  the vict im was reasonably
foreseeable, t he t radit iona l pr inciple for
hemming in  tor t  liabilit y.”   19

The pr inciple to be drawn here is tha t
proximate cause does not  mean sole cause,
and once tha t  is understood, then  the
concerns with  “specula t ion” and “remoteness
of in jury” must  be pu t  to one side.   This20

Cour t ’s opin ion  in  Br idge makes it  clea r  tha t
foreseeability of harm is very much  a  pa r t  of
the inquiry.   For  t h is reason , proximate21

cause is ordinar ily a  mer it s quest ion  for  the
jury.   And every Circuit  except  the Ninth22
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 S ee, e.g., Williams v. Mohawk Indus., Inc., 465 F .3d23

1277, 1288 n .5 (11  Cir . 2006)(“In  both  federa l RICOt h

and federa l an t it rust  cases proximate cause is not…
the same th ing as sole cause, and it  is enough for  the
pla in t iff to plead and prove tha t  the defendant ’s
tor tuous or  in jur ious conduct  was a  substan t ia l factor
in  the sequence of responsible causa t ion”)(in terna l
quota t ions omit ted); Trollinger , 370 F .3d a t  619;
Holmes, 503 U.S. a t  269 (“Proximate cause is a
flexible concept…”); Phoenix Bond & Indem. Co. v.
Br idge, 477 F .3d 928, 930 (7  Cir . 2007)(“The Cour tt h

acknowledged in  Holmes tha t  proximate causa t ion , a
term long used in  tor t  law, poses a  set  of quest ions to
ask; it  is not  a  formula  to be applied a lgor ithmica lly.
Is someone else a  dist inct ly bet ter  enforcer?  Does the
presence of in termedia te pa r t ies make it  too ha rd to
ca lcu la te damages - or  crea te a  r isk tha t  recovery by
th is pla in t iff will come a t  the expense of someone
with  a  bet ter  cla im?”), a ff’d., 128 S. Ct . 2131 (2008).

has applied th is fact -based inquiry to
quest ions of proximate causa t ion  in  RICO.23

C. The County’s Case is not  Difficu lt  to
P rove, a n d Harm Caused by
Employing Illegal Immigrant s Was
Foreseeable as a  Mat ter  of Law.

The County can  easily prove it s RICO case.
All it  needs to do is est ablish  tha t  the illega l
immigrant s who have signed up for  it s
welfa re program or  were incarcera ted were



14

 The County’s Compla in t  a lleges tha t  Respondents24

use recru iters to obta in  illega l immigrant s who a re
brought  in to the County from Mexico t o work for
them.  Pet . App. 75a , ¶ ¶  17-18, 80a , ¶ ¶  30-32.  Thus,
the ident it ies of these illega l worker s can  be
discovered.

employed by the Respondent s.   Thus, the24

Ninth  Circu it ’s conclusions about  the
difficu lty of proving the County’s case, Pet .
App. 42a-43a , a re sheer  specula t ion  and quite
wrong.  Moreover , the well-est ablished ru les
of the Resta tement s of Tor t s and Agency
suppor t  the County’s case on  the issue of the
foreseeability of ha rm from employing known
cr imina ls.  Pet . 21-24.  Respondent s counter
tha t  these ru les do not  est ablish  proximate
causa t ion .  Respondent s’ Br . a t  18.  This is
simply wrong.  These ru les establish  the
foreseeability of ha rm caused by employing
dangerous people, t hus sa t isfying one of the
key aspect s of proximate causa t ion , as has
been  demonst ra ted.  Respondent s a lso
con tend the County cannot  a sser t  it s cla im
for  damages because it s in jury was not
“rela ted” to the employment  of the illega l
immigrant s.  Id. a t  18 n .8.  None of the
author it ies cit ed suppor t  th is content ion .  As
the Arkansas Supreme Cour t  held in
addressing th is quest ion: “It  is not  necessary
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 Sa ine v. Comcast  Cablevision  of Ark. Inc., 12625

S.W.3d 339, 342 (Ark. 2003).  This is the law in  the
Ninth  Circu it .  S ee, e.g., Kennedy v. Ridgefield City,
439 F .3d 1055, 1064 n . 5 (9  Cir . 2006)(“We havet h

never  required tha t , for  a  danger  to exist , the exact
in jury inflicted by a  th ird pa r ty must  have been
foreseeable.  Instead, the sta te actor  is liable for
crea t ing the foreseeable danger  of in jury given the
pa r t icu lar  circumstances” and not ing it  is a  ju ry
quest ion).

t ha t  the employer  foresee the par t icu la r
in jury tha t  occur red, bu t  on ly tha t  the
employer  reasonably foresee an  appreciable
r isk of ha rm to others.”25

In  shor t , the County’s case does not
involve a  der iva t ive injury, undue specula t ion
or  the appor t ionment  of damages among
var ious pa r t ies.  Therefore, none of the
concerns of Holmes or  Anza  exist  here.
Therefore, th is Cour t  shou ld accept  the
Pet it ion  to resolve the conflict  crea t ed by the
Ninth  Circu it ’s applica t ion  of these cases.  If
left  u n r esolved, t h e Nin t h  Cir cu it ’s
mechanica l sole cause approach  to proximate
causa t ion  will a lso confuse ant it rust  and tor t
lit iga t ion .  
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III. ISSUES NOT RAISED  IN THE
P ETITION.

Respondents addit iona lly make arguments
having noth ing to do with  the two quest ions
presented in  the Pet it ion .  Responden t s’ Br .
a t  19-21.  But  since Respondent s did not  file
a  cross-pet it ion  for  cer t iora r i, t hese quest ions
are not  before the Cour t .  Addit iona lly, they
were not  ra ised below, and consequent ly,
were not  addressed by the Ninth  Circu it .

CONCLUSION

For  the reasons set  for th  above and in  the
Pet it ion , the Pet it ion  for  Cer t iora r i should be
granted.

Respect fu lly submit t ed,

HOWARD W. F OSTE R P AU L J . ORF AN E DE S

Counsel of R ecord               J AME S F. P E TE RSON

J OH N SON  & BE LL, LTD. J U DICIAL WATCH , IN C .
33 W. Monroe St reet 501 School St ., S.W.
Suite 2700 Suite 500
Chicago, IL 60603 Washington , DC  20024
(312) 372-0770 (202) 646-5172

Counsel for Petitioner 
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