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Cas . U.S. Departme.. . ) Justice
Office of Legal Counsel
Offlos of tho . - . : Washington, D.C, 2.0.53‘0 o
Astistarit Attomey Ganeral o B - A5 24 198

MEMORANDUM FOR THE COUNSELOR TO THE ATTORNEY GENERAL E

Re: Ineligibility of Sitting Congressman
o ﬁqsumc A Yacancy an the Supreme Court

This memorandum is to confirm advice prev10usly given to you
orally that Article I, sectiofi 6 6f the Constitution prohibits in
all circumstances the appointment of those now servxng as ,
Senators - and- Members of the House of Representatives to theu :
.current vacancy on the Supreme Court, i

I
The Ineligibility Clause of the Constitution provides:

No Senator or Repxeseﬁt&tzve shall, during the Time for
which he was elected, be appointed to any civil Office
under the Authority of the United States, which shall
have been created, or the!Emoluments whereof shall haveu .
been, encreased duran such time; .and no Person holding .:
any Office under the United: States, shall be a Member

. of-.either House durzng hxs .Continuance in: Offzce .
(empha51s -added)} . el i

Art. I, sec, 6, cl,,Z.

.The salaries of all Associate Supreme,Court Justices were
increased on February 4, 1987 to $115,000. Therefore, whatever
the ultimate fate of- tne salary- applmcable to the Supreme Court
seat now vacant, it is plain that the "Emoluments® of that "civil
Office” were "encreased" during Lhe “rime for which®™ each now-
seated congressman "was elected.” The: plain. meaning of this.
claugse thus disqualifies those now servang ;n Congress from being
app01nted to the Supreme Cbult. ‘ :

1 Proposed increases in judicial salaries are transmitted to
Congress by the Fresmdent, based upon the recommendations of the
Commission on Executive Salaries, which was created by Public. Law
99-190, Congress may then take action to block the proposed *
increases. 'If it does not, the increases go into effect ‘%u'
automatically. The increase -in the/ salaries:of Associate Supreme
Court Justices was included in the President's-Fiscal Year 1968
Budget Message, and angress allowed: the increase to take efifect.
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Although this would seem to end the matter, in fact a number
of past administrations have circumvented the effect of this ‘
clause. This has been accomplished by having: fongress restore
the salary of the office to which the President sought to appoint
a sxttxng congressman to the amount paxd for that office when the
prospective nominee assumed his seat in Congress, (For the sake’
of clarlty and convenience I will refer to the salary applicable-
at the time the congressman took his congressional seat as the ..

"original salary” and the office to which the Presxdent seeks to
nominate a congressman 3as the "vacant office.") It is therefore
necessary to examine this practice to determine if it comports: .
with either the letter or the spirit of the Constitution. We .
conclude that it does not, and therefore recommend against the
use of such a device, : ﬂﬁ,

: Although the Records . oi the Constxtu?1onal Conventxon do not
directly address this spec;fxc issue, they nonetheless provide -
valuable guzdance in tvo ways:. .they. reveal the concerns of theﬁ;
Founders prompting their 1ncluhxon of this clause in the :
Constitution, and they show that the artifice of reducing the .
salapy of a particular vacant seat was in no way contemplated,
Specifically, they reveal that the Framers'. concerns extended '
beyond merely the prec1se amount. that would be 'paid a congressman
assuming a vacant office. o

The language first proposed at the Constitutional Convention
would have permanently barred all members of the House from o
assuming any seat dreated during their tenure in Congress. Many:
supported that proposal.. For example, James. Madison stated '

unequivocally: "I am , , . of the opinion that no office ought to
be open to a member, which may be created or augmented while he |
is in the legislature. “, 1 M., Farrand, The Records_ of the Federal

Convention of 1787 380 (l966)(herexnafter "Farrand"). Roger '
Sherman was "for entirely. incapagitating members of the - e
Legislature, He thought their elxgxb;lxty to offices would glve
too much. influence to the Exedutive,: He said the incapacity i
ought at least be extended to cases where the salary should be '+
increased, as well as created, during the term of the member. He
mentioned also the expedlent by vhich the restriction could be: ..
evaded to wit: an existing officer might be translated to an
office created, and a member of -the Legis lature be then put 1nto
the office vacated {emphasis -in original).” ‘Farrand at 490.
Edmund Randolph "was inflexibly fixed agalnst inviting men into;
the Legislature by the prospect of being app01nted to offlces.éu;
Id. at 491, George Mason agreea as well,. " (RS

In the end, the motxon to bar all leglslators from ever
taking offices created or for. whxch the salaries-were increased:
during their term in Congress was defeated., In large part this .
vas due to the fact that the "first Legislature [would] be :
composed of the ablest men to be found,® id. (remarks of G
Pinkney), whom they did not wish to prevent forever from holdlng‘.
the many offices that would be created during that term of
Congress. But the serious consideration given to the idea of a.
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complete bar helps to put in pefspective the Founders' concern on
this question, and their view of its importance in maintaining.
the proper balance between the three coordinate branches,

Opinions of the Attorrney General going back over one hundred
years further demonstrate the force of the Ineligibility Clause, .
For example, Attorney General Benjamin Harris Brewster held that
Senator Kirkwood, who had heen elected to a term expiring 1883,
could not assume the post of tariff commissioner in 1882. That ™
Kirkwood had not been a Senator when the office was created, o
having resigned in March of 1881 to serve as Secretary of the
Interior, did not change Harrison's analysis. 17 Op. Att'y Gen,
365 (1882). He there opined: ' h

I must be controlled . . . by the positive terms of the
provision of the Copstitution. The language is precise
and clear, and, in my opinion, disables him from re-
ceiving the appointment. The. rule.ig abswlute, as
expressed in the . . . Constitution, and behind that I
can not go, but must sccepk it as it is presented
regarding its application in this case. - .- .

9 R LT T

Id,, at 366,
Acting Attorney General Holmes Conrad echoed Harrison's
words twelve years later in: the face an attempted circumvention
of the Ineligibility Clause. In that case Senator Matthew W,
Ransom was appointed to be ambassador to Mexico, despite his
having voted to increase,the salary of that position in 1891,
His term was scheduled to end on March 4, 1895. He was nominated
and confirmed as of February 23rd, but his commission was nhot .
signed until March 5, 1895, . Acting Attorney:General Conrad could
not have been clearer:. “Mr. Rahsom was not, in.my opinion, L
eligible to appointment: to. that office." -21 Op. Att'y Gen. 211,
214 (1895). o oo L M

In 1922 Attorney General Hatry Daugherty articulated the ‘two
events that must coincide for a congressman to- be disqualified. ™
from assuming an office: because of the Ineligibility Clause.

2 The next year Attorney General Brewster opined that the
Ineligibility Clause prohibits sveri the nomination and confir-
mation of & sittirng congressman to an office created or for which
the salary has been increased during his term in office, even if,
the commission is not signed until after his ineligibility %~
ceases. Under this analysis, President Reagan.could not nominate
a congressman in the fall of 1988 -+ éven assuming that the R
Senate would confirm the candidate -- and sign ‘the congressman's
commission on. January 4, 1989, after the congressman's term (and.
thus ineligibility) has ended, but before the President's term’ =
ends on January 20, 1989. See 21 Op. Att'y Gen. 211, 214 "
(1895) ("Although he might have been commissioned on the Sth day
of March, yet if he was nominated and confirmed on the 23rd of

LI
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(a) Increasing the emoluments of an office; S
(b) appointing a Senator or Representative to an office
the emoluments of which had been increased, both
oceurring during the term which the Senator or
Repregentative was then serving (emphasis in original).

33 Op. Att'y Gen. 88, B89 (1922). " Both are present wvith respect
to currently-sitting congressmen,. The salaries of the Supreme .
Court Justices were. increased during the most recent term. This
should disqualify all those congressman now in office §rom being
‘appointed to the current vacantcy on the Supreme Court. s

11,

First in 1876, then again in 1909, and most recently in

1973, congressmen who were constitutionally disabled from serving
in certain offices were nominated and.confirmed after Congress.
reduced the salaries of the vicant offices to the salary appli- |
cable when the pﬁospective'naminees first began their cong- '
ressional terms., In 1876 Lbt M. Morrill was.appointed to serye
as Secretary of ,the Treasury. after having been.elected to the. =
Senate in 1871, , Cabinet officers' -salaries had been raised in;.

. . AR
2I(Cont;)"Feerafy, that, under the rule statéd, would seem to'
be the date of [the] appointment.")
3 Attorney General Daugherty's statement that "[t]here is a
dearth of authority on this question and no decided cases” _
remains true today. He, however, like his predecessor Acting "%
Attorney General Conrad, was strongly influenced by the thoughts
of Judge Story on this question: - '~ . - v :
The reasons for exéluding perscns from offices who have ¢
been concerned in ereating them, or increasing their '
emoluments, are to take away, as far as possible, any
improper biads in the . vote of the representative, and to
.. secure to the constituents some solemn pledde of his
-~disinterestedness. The actual provision, however, does
not go to the extent of the principle, for his
appointment is restricted only 'during the time for
vhich he was elected,' thus leaving in full force every

influence [on] his mind, if . . . [thel] election is
short or the duration.-of it .is approaching its natural
teymination. o IR -

_Ign at 88“890

4 The following historical background is drawn. in large part from
the testimony of Acting Attorney General Robert H. Bork in 1973.
To_Insure that the Compensation and Other Emoluments Attached to.
the Office of Attorney General Are Those Which Were In Effect on
January 1, 1969: Hearings on §. 2673 -Before the Senate Committee

?n ngt Office and Civil Service, 93rd Cong., lst Sess. 8-l6
1973).
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1873 from $8,000 to $10,000 and reduced in 187¢ back down to
$8,000. Senatgr Morrill's nomination was nonetheless confirmed
by the Senate. = ¥

In 1909, Senator Philander Knox, who had been elected in 1908
for a term expiring in 1911, was nomxnated to be Secretary of
State. In 1907 the Secvetary of State's compensation had been
increased to $12,000 from 88,000, A blll reducing the
compensation payable to the becretar ‘of State was introduced to
get around the constitutional problem. Assistant Attorney ‘
General Russell opined unofficially that the purpose - -0f the
constitutional prov1saon ‘wasg "to destroy the expectatlon a Repre—
sentative or -Senator might lave that he would énjoy the newly:
created office or newly treated emoluments.”™ 43 Cong. Rec. 2403
February, 15, 1909 quoted in §.  Rep-No. 499, 93rd Cong., lst .u
Sess. 6 (1973) (Statement of Actlng Attorney General Robert H.
Bork) (hereinafter "Bork Statement"). Thug, a reduction in the:

.salary of the office was thought to destroy that expectation, and
satisfy the concerns of the Innlzg1b;l1ty Clause. ,

Most recently, in - 1973 CongreSSIVeduceduthe salary of the
Office of Attorney General from $60;000" to $ﬂ5 000 to enable
Senator Saxbe to absume that offzce.

Although some - authorltle have defended thxs practice,
including an opinion of: this Oft:cey~ the weight:of authgr1 -
seems to:believe: that the, practlce is.unconstitutional,.”  The ..
thrust of the arguments supportlng the practice was that it did
not undermine the general purposes of the Framers in drafting.the
Ineligibility Clause. As Robert G. Dixon, then Assistant :
Attorney General of the Office of Legal Counsel, opined:

5 1t is worth notlng that “this f;idh example ‘ig not quite 11ke
the subsequent .two cases.. Th¢ sdlary of the, ‘office had been
raised and then lowered.prior to Senator Morrill's nomination.’
Thus, it is possible that the .issue was not discussed at length
Even if it was noticed, it is one.thing. to say.an independent
change 'in salary does not di: qualify 3. congressman from assumxng
an office at the same salary as was: applicable when he took his
congre551onal Seat, but it.is quxte ‘another to introduce legxs-‘
lation with the express aim of circumventing a constitutional
prescription. The former may still not be permissible, but the
latter is constitutionally far more suspect.

6 To Reduce the Compensation -of the Office of the Attorney
General: Hearings Before the Senate,.Committee.on . the Judxcxarv on
S. 2673, 93rd Cong., 1st Sess, (1973)(hereinafter "Saxbe
Hearlngs ). At those heaxmngs, Professors Phillip Kurland,
Willard Lorenson, ‘William Swindlez, and Paul Mishkin all Opposed
the reduction in pay of the.attorney g@neral to® enable Senator
Saxbe to take the office as unconstltutlonal " Among the
academics who testified there, ‘only Professor William Van Alstyne
believed that the practice was constitutional,
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A major purpose of the Ineligibility (lause according .
to its originator is the prevention of the evils which
would arise if legislators could benefit from the
creation of new offices or increase [sic] in the
emoluments of exigting ones. . . Neither the public{,]
nor the Executive branch, nor the Legislative branch is
well-served by a prohibition so broad that it over- L
corrects and needlessly deprives members of Congress of °
opportunities. for public service in appointive civil
offices, 8. 2673 vould overcome the former evil
regarding emoluments by preventing Senator Saxbe from
obtaining the benefit of the 1969 increase and any
other emoluments, without wastefully barring him from
offering his services to the .country in.an.appointive
office. ' o T we

Nothing in the history of ‘the Ineligibility Clause :
suggests that a strict literal interpretation should be
adopted in cases where the action in question is
totally consistent with the purpose of the Clause.

Saxbe Hearings, at 71-72. (Statement -of Robert G, Dixon, Jr.
Assistant Attorney General). See also Bork Htstement, at 6.

. With all respect; we:believe there are a number of flaws-ih
this reasoning., First, and most important, it simply ignores the
plain language of the Ineligibility Clause, In addition, it
fails to account for many of the broader concerns addressed by "
the Founders during the Constitutional Conhvention. The Founders
had serious reservations about the wisdom of giving to the
executive the power to appoint legislators to lucrative and
prestigious executive and judicial offices. They also sought to
avoid the spectacle of legislators seeking an office throughout
their term at the expense of their constituents. They therefore
tried to limit the instances in which the executive could offer
such enticements to legislators.- Thus, to the extent that '
lowering salaries of vacant offices increases the frequency of
such appointments, it serves %o frustrate the intentions of the.
Framers. o : ; B N

Finally, it seems clear that the reduction in salary device
does not act as a safequard. against violating either the letter
or spirit of the Ineligibility Clause. This is because Congress
could in all cases reduce the salary of the congressman on the
day before he is nominated and restore it to its increased level
the day after he is commissioned, Thus, permitting this device

7 1t is worth noting, however, that such a "fix" requires the
cooperation of both-houses. of Congreéss, not just that of the -
Senate. A bill affecting the.salary of an executive or judicial
office would require actlon by the House of Representatives,
Although this fact has no constitutional implications, it may
have a practical effect in the 'case of a confroversial nominee |

-
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to circumvent the Inelqubility Clause would largely render it a-
nullxty. That thig could be accomplished is borne out by past.
opiniong ‘of this Office.

" In 1979 Congressman Mikva was nominated to serve as a Judge
on the Dlstrlct of Columbia Circuit, The question arose whether:
Congressman Mikva could lawfully "be appointed to a judgeship.as
to which the emoluments may be increased subsequent to his '
appointment,” but during,his elected term. 3 Op. O.L.C. 286, 287
(1979) (emphasis added).  ~ Based upon a close reading of the
language of the constitutional. provision, we concluded that “the
provision on its face plainly shows an ‘intention of preventing an
appointment only when an increase in the emoluments of an office
precedes an appointment of:that office.” Id. at 288. More
important for present purposes; we-determined that Congressman
Mikva would not be: constitutlonally digsgualified by a subsequent
1ncrease in salary duranq hxs wOPQtﬁSSIOHal term. We said: '

(1)f . . . it were held that a 31tt1ng Member of vy
Congress could not be appo1nted to an office the S
emoluments of which were increased after his

app01ntment, then Congress, by enacting a salary

increase after the President had appointed him a

Federal judge, would thereby. retroactively: invalidate

the appointment. This would, 'in effect, amount to his
removal and thus would- cirgumyent the. COnStltutlonally
mandated process of. impeachment -as- the only exxstxng _
method for removxng Federal jUdgES. Ve ;

AR

- Id. at 289 n. 1.

7 (Cont.) the Senate is w1111ng to confirm who faces serxoUS‘f{
opposition in the MHouse. g

8- ‘Federal judges wvere then compensated at rates determined by the
Federal Salary Act; which were" ad;usted pursuant to the Executive
Salary Cost of L1v1ng Act, The latter Act provided that the '
salary rate of federal judges was to be adjusted by a percentage’
equal to the overall percentage of adjustments made in the rate
of pay under the Géneral Schedule. Under the Federal Pay
Comparability Act of 1970, the President was to’ direct his agent
to prepare an annual report comparxng rates of pay in the public
and private sectors and recommend adjustments of the former, -
After considering the report and findings of the Advisory '
Committee on Federal Pay, the President was to adjust statutony;
rates of pay accordlngly, His adjustment would become effective
in October of the applicable year. Alternat;vely, the President
could present Congress with an alternative plan incorporating .
approprlate salary: ad3u=tm@ntsu. ‘That alternative was to become -
effective in October unless either House of Congress dlsapproved
of the plan, in which case the:-initial proposal 0f the Advxsory
Committee on Federal Pay became effective. At the time
Congressman Mikva was nominated,; the pay raise for judges for
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Thus, having concluded that there is no constitutional
impediment to raising the salary of a congregsman during his
unexpired congressional term, but after his appointment to the
office, it becomes evident that undermining the Ineligibility
Clause is "an extremely simple matter. The former colleagues of
any congressman taking office by virtue of a reduced salary could
ensure, pursuant to a prearranged agreement or otherwise, that
the 1nc§eased salary will be restored as soon as he takes
office, Thls would serve to diminish the degree of a
congressman's impartiality ~- or at least the appearance
thereof -- with respect to the salaries of ekecutive and 3ud1c1a1
offices he covets, thus frustrating the -general objective of the
constitution§6 provision, as well as violating the precise
prohibition, o e

8 (cont.). 1979 had not yet taken ettect in.fact, .it had not yet
been transmitted to Congress. i

¥ In his testimony before the Judiciary Committee in 1973,
Professor Van Alstyne considered the three possibilities in the
event of an increase in Senator Saxbe's salary the moment he took
office: (i) the increase would be effective; {11) the adoption
would at once disqualify him ‘as Attorney General- and (iii) he .
would remain as Attorney General, but would be denied the '
increase., Saxbe Hearings, at 53, To Professor Van Alstyne, "the
plain sense and the history of [the Ineligibility Clause?
persuade me that the proper answer is the last one -- he would
not be automatically disqualified, but he would be precluded from
realizing any personal. beneflt during the balance of the term’ he
was elected to the Senate.™ . Thus, Professor Van Alstyne's
solution to this problem is to infer an implicit prohibition
against post hoc salary increases 'to counteract the implicit
"Saxbe™ exception to the Inellglblllty Clause's express ;
prohibition, Although this theary certainly serves to get around
the problem we raised in our opinion concerning Judge Mikva, the
constitutional provision itself in no way contemplates or
supports this result, In ‘cur vxewy it is much more loglcal and-
much more faithful to the Framer's intent, simply to give effect..
to the plain language of the Ineligibility Clause.

10 Although it does not affect ‘ouy const1tut10nal analy51s, we
note as well that there are policy concerns here. that were not
present in the previous -cases discussed above. FEach of the three
offices for which the retroactlve salary reductlon device was
used in the past were in the. Presxdent s cabinet.” Here, a o
judicial office is mvolved “thus raising pollcy concerns about
the independence of the Judlcxaryo There i§ a long and
beneficial tradition that all judges of the same rank receive the
same pay. This avoids 1nequ1t1es and jealousies among members of
the bench and, more fundamentally, . congressxonal efforts to
influence judlczal decision-making through differential treatment
of 51m11ar1ym51tuated judges, ‘Indeed, similar concerns about
Congress' power to influence the judxcxury through manlpulatlon
of salaries led the Founders to prohxbxt any- decrease in a

Ny
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In cloging, wve emphasize a point that would need no emphasﬁs
vere it not too often minimized or discarded. As Chief Justice
%arsh?ll gaid in Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 188

1824)

As meh, whose intentions require no concealment,
generally employ the words which most directly and
aptly express the ideas they intend to convey[,] the
enlightened patriots who framed our constitution and
the people who adopted it, must be understood to have
employed words in their natural sense, and to have
intended what they have said.,

For this reason, departing from the actual words of the e
constitutional text cannot be justified on the grounds that the
departure nevertheless fairly comports with some more
generalized, albeit unexpressed, purpose of the Framers. In any
event, Such a departure is most assuredly unjustified where, as
here, it does not effectuate the Framer's broader objectives as
Jfully as does a literal interpretation of the provision's
specific terms. Thus, while the language of the Ineligibility
Clause is itself a fully sufficient reason to prohibit a sitting "~
congressman's appointment, such a prohibition also more
faithfully furthers the Pramer's broader concerns. Given all
that, to countenance stratagems that seek to avoid the force and.
effect of the Constitutiogis own terms in this context is
particularly ill-advised., , ..

10 (Cont.) judge's salary during his tenure on the bench. Art.
II, sec, 1, WwWhile this prohibition against reducing the salary
of a sitting judge is clearly not implicated here, the policy
concern animating the constitutional provision nonetheless
cautions against any precedent duthorizing Congress to pay a
particular judge less than his colleaques.

11 e e S ena, d :

‘I do not regard the Constitution like the Internal Revenue
Code which contemplates avoidance or evasions.” Saxbe Hearingg,
at 9 (statement of Professor P. Kurland). :

o= Q) e
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CONCLUSION

In sum, we believe that the lanquage and purpose of the
Ineligibility Clause prohibits a sitting congressman from being
appoznted 40 the Supreme Court, even if his salary as a Justice
is first reduced to the amount it was when he began his most

recent term,

’
//v n, i-{."-. [4"' e

Charles . Coope
Assistant Attorney General
Office of Legal Counsel
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