
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VERN MCKINLEY, )
)

Plaintiff, ) Civil Action No.  09-01263 (ESH)
)

v. )
)

FEDERAL DEPOSIT INSURANCE )
CORPORATION, et al., )

)
Defendants. )

____________________________________)

PLAINTIFF’S OPPOSITION TO DEFENDANT FEDERAL DEPOSIT
INSURANCE CORPORATION’S MOTION TO SEVER

Plaintiff Vern McKinley, by counsel, respectfully submits this opposition to the motion to

sever filed by Defendant Federal Deposition Insurance Corporation (“FDIC”).

MEMORANDUM OF LAW

At issue in this Freedom of Information Act (“FOIA”) lawsuit are FOIA requests served

on Defendant FDIC and Defendant Board of Governors of the Federal Reserve System (“FRB”). 

Plaintiff, a banking expert and former FDIC and FRB employee, seeks records regarding

Defendant FDIC’s September 2008 involvement in a proposed purchase of Wachovia Bank, N.A.

by Citigroup, Inc.  Plaintiff also seeks records regarding Defendant FRB’s  involvement in the

merger of the Bear Sterns Companies, Inc. and JP Morgan Chase & Co.

Unfortunately for Plaintiff and the general public, both entities stonewalled.  Defendant

FDIC disingenuously informed Plaintiff that his request would be most efficiently satisfied by

providing him with copies of the minutes of a September 29, 2009 meeting of Defendant FDIC’s

Board of Directors.  Defendant FDIC provided the minutes, but redacted them almost in their
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It is ironic that Defendant FDIC would seek to sever Plaintiff’s claims to “promote1

convenience and expedite resolution” of this matter when Defendant FDIC apparently intends to
litigate whether Plaintiff agreed to narrow his request.  Plaintiff will assert that he did not agree
to limit his request.  Choosing to litigate such an issue rather than simply processing what already
is a fairly simple request is hardly consistent with promoting an efficient, expeditious resolution.

2

entirety.  The propriety of these redactions, along with Defendant FDIC’s erroneous and

unsubstantiated claim that Plaintiff agreed to narrow the scope of his request, are issues that will

have to be addressed in this litigation.   1

Defendant FRB simply ignored Plaintiff’s request.  It made a partial production of

previously available public records on August 11, 2009, the day before its response to Plaintiff’s

Complaint was due, then claimed it had “responded to the request.”  See Answer of Defendant

Board of Governors of the Federal Reserve System to Plaintiff’s Complaint for Declaratory and

Injunctive Relief, filed August 12, 20009, at para. 20.  An additional production is expected

September 30, 2009.  

The records to which Plaintiff seeks access undoubtedly are of substantial public interest. 

See, e.g., “Who’s Too Big to Fail? Regulators today won’t define ‘systemic risk,’ unlike 25 years

ago,” The Wall Street Journal, September 13, 2009, attached hereto as Exhibit 1.       

Defendant FDIC now seeks to sever Plaintiff’s FOIA claim against it from Plaintiff’s

FOIA claim against Defendant FRB.  Defendant FDIC argues that allowing the two claims to

proceed in the same lawsuit will “promote inconvenience and delay.”  Defendant FDIC’s Motion

to Sever (“Def’s Mot.”) at 4.  Plaintiff respectfully submits that the opposite is the case; severing

the two cases will promote inconvenience and delay.  

As Defendant FDIC notes in its motion, the decision whether to sever claims or parties is

committed to the sound discretion of the trial court.  Def’s Mot. at 3, citing M.K. v. Tenet, 216
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F.R.D. 133, 137 (D.D.C. 2002).  While the Court may order the severance of claims or parties if

the claims or parties are improperly joined, the Court is not required to do so.  The Court may

decide whether severance is appropriate based on a variety of factors.  Besides the requirements

for joinder under Rule 20 of the Federal Rules of Civil Procedure, “the court should consider

whether an order [to sever] under Rule 21 would prejudice any party, or would result in undue

delay.”  M.K., 216 F.R.D. at 138 (internal quotation marks and citations omitted).  Defendant

FDIC’s motion to sever should be denied because an order severing the claims or parties in this

case would cause inefficiencies and likely result in undue delay. 

Plaintiff’s claims against Defendant FDIC and Defendant FRB are proceeding efficiently

and expeditiously.  Plaintiff and Defendant FDIC have agreed on a schedule for the filing of

dispositive motions by which cross-motions for summary judgment would be fully briefed by the

end of the year.  See Joint Status Report and Proposed Briefing Schedule of Plaintiff and

Defendant Federal Deposit Insurance Corporation, filed September 9, 2009 (Docket Entry #11). 

Plaintiff and Defendant FRB  have agreed to a September 30, 2009 deadline for Defendant FRB

to complete its production of responsive documents.  See Joint Status Report of Plaintiff and

Defendant Board of Governors of the Federal Reserve System, filed September 10, 2009 (Docket

Entry #12.  Plaintiff and Defendant FRB have further agreed that Defendant FRB shall have until

November 15, 2009 to produce a draft Vaughn Index of withheld records and that the parties will

submit a further status report by December 1, 2009.  Id.   

If the Court were to sever the claims at this point, it is likely that the progress made by the

parties to date will be undone.  If the claims are severed, a new case number will have to be

assigned to the claim severed from the original action, and, presumably, the new case will be sent
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to the Calendar and Case Management Committee for assignment.  A new judge will be assigned

either by the Calendar and Case Management Committee or by random assignment, and the new

judge may have his or her own views on how the severed claim should proceed.  The parties and

the Court would effectively have to start the severed case anew.  In other words, severing the

claims at this point would be contrary to, not consistent with, Rule 20, which seeks “to promote

trial convenience and expedite the final resolution of disputes, thereby preventing multiple

lawsuits, extra expense to the parties, and loss of time to the court as well as to the litigants

appearing before it.”  M.K., 216 F.R.D. at 137. 

In addition, Defendant FDIC has not argued, much less demonstrated, that it will suffer

any prejudice should Plaintiff’s two FOIA claims continue to proceed in the same action.  As this

case will not be decided by a jury, Defendant FDIC cannot claim it will be prejudiced by any

juror confusion.  The Court undoubtedly can and will consider Plaintiff’s claims against the two

defendants separately.  Nor can Defendant FDIC argue that allowing Plaintiff’s claim against it to

proceed in the same lawsuit as Plaintiff’s claim against Defendant FRB will delay adjudication of

either claim; the two claims already are proceeding on their own schedules.  Consequently,

neither Defendant FDIC nor Defendant FRB will suffer any prejudice if the two claims are

allowed to continue in the same lawsuit.  By contrast, severing Plaintiff’s claims will likely delay

the ultimate resolution of the matter and thus harm Plaintiff’s ability to obtain the information he

seeks in a timely manner.

CONCLUSION

Allowing Plaintiff’s FOIA claims against Defendant FDIC and Defendant FRB to

proceed in the same lawsuit will promote, not hinder, judicial economy and the efficient and
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expeditious resolution of this litigation.  Consequently, Plaintiff respectfully requests that the

Court exercise its discretion by denying Defendant FDIC’s motion to sever.  

Dated: September 28, 2009 Respectfully submitted,

JUDICIAL WATCH, INC.

/s/ Paul J. Orfanedes
D.C. Bar No. 429716
James F. Peterson
D.C. Bar No. 450171
Suite 700
501 School Street, S.W.
Washington, DC 20024
(202) 646-5172

Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VERN MCKINLEY, )
)

Plaintiff, ) Civil Action No.  09-01263 (ESH)
)

v. )
)

FEDERAL DEPOSIT INSURANCE )
CORPORATION, et al., )

)
Defendants. )

____________________________________)

[PROPOSED] ORDER

Upon consideration of Defendant Federal Deposition Insurance Corporation’s motion to

sever, Plaintiff’s opposition thereto, and the entire record herein, it is hereby ORDERED that:

1. The motion is denied.

Dated: September 24, 2009 _____________________________
The Hon. Ellen S. Huvelle, U.S.D.J.

Copies To: All Counsel of Record
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