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' SUPERIOR COURT OF THE STATE OF CALIFORNIA
 COUNTY OF LOS ANGELES "

HAROLD P. STURGEON,
' Plaintiff, -
Vs, | '
LO& ANGELES COUNTY, GLORIA"
MOLINA, in her official capacity as 4
member of the Los Angeles County Board

of Supervisors; YVONNE B. BURKE, in
her official capacity as a member of the

Los Angeles County Board of Supervisors;

ZEV YAROSLAVSKY, in his official
capacity as a member of the Los Angeles
County Board of Supervisors; DON
KNABE, in his official capacity as a
member of the Los Angeles County Board
of Supervisors; MICHAEL D. '

ANTONOVICH, in his official capac:ty as

a member of the Los Angeles County .
Board of Superwsors,

J. TYLER McCAULEY, in his official
capacity as Auditor-Controller for Los .

Angeles County; LARRY. GONZALEZ, in-

his official capacity as Division Chief of’
the Countywide Payroll Division of the
Los Angeles County Department of

Au chtory—Controller and DAVID E.

JANSSEN, in his official capacity as Chief Y

Administrative Officer of Los Angeles
County,

Defendants

 CaseNo.: BC351286

@Mm I, PILED |
1A -9 2  § i
;ﬁ‘.l@!;} u;ﬁ*“;j sy N]}"'U -

Assigned for all ‘guf{poses to
the Hon. James . chman ,

ORDER GRANTING IVIOTION F OR '
SUMMARY JU DGMENT -

ORDER GRANTING MOTION FOR SUMMARY SUDGMENT
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| Yvonne B Burke, Zev Yaroslavsky, Pon Knabe Mlchael D. Antonovmhj T. Tyler
McCauley, Larry Gonzalez and Dav1d E. Janssen (when referred to oollectwely,

Murrav and Erica L. Reilly appeared for defendants.

tas “local Juchc1a1 beneﬁts” to county 1ud101a1 ofﬁcers, and the mtreduotory parag-raph

| Court, as payment of such benefits contravenes Calnorma Consututlon artlcle VI

|| seq., among other relevant statutes and prov1s1ons of law. Plaintiff also seeks a Judgment

[LARVAVES]

" The motion of defendants Los Angeles Coumy (County) Glona Mohna

“‘defendants”) for summary Judoment or, in the alternative, surmnary ad_]udlcatwn came

1egu1ar1y for heanng on T\Iovember 20, 2006 iy Department | of the above entitled

court, the Honora"ble James A. Rlcbman presiding. Paul J Orfanedes and Sterhng E.
Norris appeared | for plaintiff Harold P. Sturgeon (“plamtlff’ ), and Elwood Lm J ason C.

The court has considered all the papers filed in connecuon with the mo‘uon, N
mcludmg the matters as to which the parties requested _}UChClal notice, and the argumients
at the hearing. Based on that and crcrod cause appeamg, the court HEREBY ORDERS
THAT THE MOTION FOR SUMMARY JUDGMENT IS GRANTED

1 BACKGROUND AND SETTING

A The Pleadings

' Plaintiff is a resident of, and taxpayer in, the County -On April 24, 2006 he filed

a complamt for declaratory and mjunctlve relief, nammg the nine defendants 1dent1ﬁed
above: the County, the five members of' i its Beard of Superwsors, its Chxef Executwe

Officer, its Auditor-Controller, and the D:msmn Chief of the Payroll D1v1s1on of the .
Auditor- Controiler The basis of the complamt is the payment of what p]zuntlff refers to |

asserts that the complaint seeks t0 “restram prevent and otherwise enjein defendants

from contmumg to pay ‘local Juchciai benefits’ to the Judges of the Los AngeIES Supenor

sections 19- 20 article XVI section 6 and California Government Code sec'non 77000 et o

declaring that thc payment of °local judicial benefits” is unlawful.” (Complamt ﬂ 1)
Spemﬁcally, and as discussed in detail below, Plaintiff’s claim is based on the
enactment of the Lockyer-lsenberg Trial Court Fmdmg Act, (Gov Code, § 7 7000 et

seq.); in connection w1th which plamtlff alleges as follows

2 .
. ORDER GRANTING MOTION FOR SUMMARY.YUDGMENT
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“17. In 1997 the State of Cahfomla enacted lchslatxon prowdmg that [d]h.énd o

after July 1, 1997, the sta’te shall assume sole respon51b111ty for the funding of court |
oporatlons, as defined i m Section 77003 and Rule 10.810 of the Cahfomla Rules of Court
» Both Section 77003 and Rule 10.810 defirie ‘court operations’ to mclude all -
‘[s]’alaries benefits, and pubhc agency ret;remmt,contnbutxons for superior.an.d _
municipal court judges - ‘ |

“18. This clear intent of the 1997 1eg1slatlon was to eliminate county fundmg of

| all court Gpelahons and replace that funding w1th state funding. Gov. Code § 77207

( The Leg1slature shall appropnate trial court funding. ") (Complaint, ‘ﬂ'ﬂ 17- 18)

Based on that the first cause of actmn secks a, dcclaratlon that the payment of

“ “local Judmal benefits’ is unlawful’ and “constitutes an unconsnmtmnal glft of pubho

"funds (Complamt, 136.) This cause of actmn is the only one in issue here

On August 11, 2006, defendants ﬁled their answer consisting ofa general demal

and seven. affirmative defenses, whmh was followed shortly thereafter by the within

niotionl.

B. T_h,nz_MQLl_o_n
On Septembcr 6, 2006 defendants ﬁled their mohon fm summary Judgment or in

the alternative, for summary adjudlcanon ‘The motmn was simple and stra1ghtforward

|| citing only one fact, that “gince July 1, 1998, the County . has paid and connnues to

pay cerlain beneﬁts to the judges of the Los Angeles Supenor Courts.” Rather,

addxcqsmg the matter essentially as a Iegal qucstxon vrithout any facts in mspute

! The complaint actually alleges two causes. of action, styled for (1) declaratory

relief and (2) mjunctwe relief, the second of which does nothing more thap, incorporate

the 36 paragraphs in the first cause of action. Whatever the allegations in the second
cause of action, at the hearing plaintiff conceded, as defendants had urged, that injunctive
relief was not an independent claim, but was only.a remedy. Such concession was
appropriate: “Injunctive relief is a remedy and not, in itself, a cause of action, and a
cause of action must exist before injunctive relief may be granted.” (Shell Oil Co. v.
Richter (1942) 52 Cal App.2d 164, 168, citing Williams v. Som‘kern Pac. R.R. Co. (1907),

150 Cal. 624; see generally, 5 Witkin, Cahf Procedure (4th ed. 1997) Pleading §§ 778,
781, pp. 235-236, 238.) |

PaGE
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| defendants made two arguments, both as a matter of law t"hat the County s payments :
(1) are not an unlawful g1ft of pubhe funds and (2) do not constitute an nnperrmssmble

' delegatron of legtslatwe authority.

clatmed not to have been produced—by defendants. -

| request for Judtctal notice, seektng Judictal notice of eight documents, including various

| reports and materials from the California Law Revtsmn Commtssmn various County

14T astly, Defendants contmue to wrﬂrhold relevant evidence from plamtlff that is likely to

JUDICIAL WATCH TNC

§

Plamnff filed his opposmon on November 6, 2006 It mcluded a memorandum of

points and authontres, his response to defendants separate statement and his separate |

| statement of other material facts, a request for judicial notice of the. County 82006 ammal L

benefits and enrollment guide, and a 12~paragraph declatat—ton frorn Paul J Orfanedes, _
one of plamttft‘s attorneys. Thé first two. paragraphs of Mr. Orfanedes s declaration
jdentified him; paragraphs 3 through 10 1dent1ﬁed and authenttcated vartous discovery -

produced by defendants; paragraph 11 1dent1ﬁed a newspaper arttcle and paragraph 12,

dlSDUSSCd in more detail below, desonbed certain discovery ptOd\lC&d—mmOI'B accurately,

On November 13, 2006, defendants filed their reply papers, which mcluded a -

r'epiy brief, response to plantiff” s separate statement obj ecttons to evidence, and their

materials, and other reports At the heanng, plamt1ft‘ s counsel expressly stated that “we
don’t object” to the items in defendants” request for Judlmal nonce (Reporter’s
Transcript, hereinafter cited “RT.” pp. 22~ 23), and BOTH SIDES’ REQUESTS FOR
JUDICIAL NOTICE ARE GRANTED.

Against that background, the court turns to an analvsxs of the mbtion. -

1L ANALYSIS . , .
A. - Plaintiff’s Request fora Contmuance of the Motton Is Not Well Taken .

Plaintiff’s memorandum of points and authonttes in opposrtlon to the motion is
19-pages long, the first 16-plus pages of Whlch argue against the merits of the motion..
Then in the mtddle of page 17, “without a new argument headmg, plaintiff asserts that

demonstrate whether the County ever actually consuiered much less dectded to pay

‘local Judtctal beneﬂts in light of the passage. of the Aet or Whether there 1s any

4
VORDER GRANTING MOTION FOR SUMMARY JUDGMENT .+ -
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{lessential to Plamtlff’ s opposmon have been sought by Plamtsz but cannot be presemed to

the Court at this time because Defendants continue to thhhold discovery from’ Plaintiff.

| from the ai‘ﬁdawts submitted in opposmon to a moticn for summary Judgment or

additional public beneﬁt to paymg duphcate beneﬁts and supplemental compensauon :
abové and beyond What Judges are paid by the State. [Cltatmn 1? (Plamtlff’s |
memorandum in opposmon hereinafter cited “Brief,” p. 17)

Following claboratmn and brief argument about that cla,lmed mthholdmg of
evidence, plaintiff’s opposnmn concludes as follows: “Consequently, 11exthcr summarv

judgment nor sumrnary adjudlcatlon are appwprlate for the addltxonal Teason that facts

The Court should dcny, ot, at a minimum, delay con&deratmn of Defendants™ mOthH |
until such time as plaintiff can obtain this evidence. Cal. Civ. Proc § 437¢(h). )” (Brief,
p- 19} The Court begins its analysis with this 1equest and concludes that it is not Well
taken. ‘ . .

California summary Judgment law is, of course, found in Code Civil Procedure

sechon 437c (Section 437¢), subd1v1smn (h) of which prowdes as follows: “If it appears |

sunumary adjudlcauon or both that facts essential to Justlfy opposition may amst but

cannot, for reasons stated then be presented, the court shall deny the mouon, or order a

continuance to periit affidavits to be obtained or dlSOOVCIy to be had or may make any
other order as may be.just’

As noted in F: razee. v Seeley (2002) 95 Cal. App 4th 627, 634 (Frazee)
subdivision (h) “was added to section 437 c...[tlo m1t1gate summary. Judgment s.
harshness® and it mandates a continuance for the nonmoving party ‘¢ “ppon a good faith
showing by afﬁdav*xt that a continuance is needed to obtam facts essential to justify
opposition to the motion.” [Citation. 17 [Cxtatlon] (Bahl v. Bank of America, Supra,

89 Cal.App.4th at p. 395.) Moreover, the affiant is not 1equ1red to show that essential
evidence does ex1st but only that it may exist. This, and the language stating the
continuance shall be granted upon such a showmg, ‘leaves little Toom for doubt thét such

continuances are to be liberally granted.’ (Ibzd )” (Accord Cooksey 2 Alexakw (2005)

5
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT -
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1 1123 Cal. App.4thi 246, 253-254 (Coolsey); Yuzon v. Collins (2004) 116 Cal. App.4th 149,
2 41167) ' ‘ | o

E ~ That said, contmuance of a summary Judgment motlon is not mandatory when no

4 afrldawt or declaratjon is subm1tted or when the subnntted declarauon fails to make the
5 || necessary showmg under Section 437c¢(h). (¥ mzee supm 95 Cal. App. 4th at |
6 | pp. 633-634; Cooksey, supra, 123 Cal App.4th at pp. 253-254. This pr1nc1p1e the court '

7 concludes, is apphcable here, as plamt:ff S request for continuance does not measure up.

- 68 || The extensive dlscussmn in the leading practical treatlse Weil & Brown Cal. Practice.
s || Guide: Civil Procedure Before Trial (The Rutter Group 2006) §§ 10 207. 10- 10.207. 15
10 Pp- 10-76-10- 7, where the authors descnbe the showmg requn‘ed eﬂcplams why:
11 “c. Declarauons required for conunuance 1t is not enough to ask for a
| 12, ontmuanoe at the time of oral argument or in opposmg pomts and authontles Thc
13 statute requires that the opposition be accompamcd by affidavits or declaratxons showmg |
.14 |l facts to Justxfy 0pp051t10n may exist . (See CCP. § 437¢, (subd.] (h).) |
18 SR Purposc The purpose of the declarations required by §437 c(h) 1§ to mform
15 || the court of outstandmg d1scovery necessaty to resist the summary Judgment motlon ‘To

1'7 be entitled to a contmuance the party opposing the thotion for summary judgment must

18 || show that ils proposed discovery weuld have led to facts essential to justify opposition.”
15 || Scott v. CIBA Vision Corp. (1995) 38 Cal App 4th 30’7 325 326. .

o0 || - “{1[] .11 [10 207.15] Requ1rcments The opposmg parw s declaratlon in
-5y || supportofa motlon to commue the hearing should show the followmg
a3 “Facts establishing a 11kehhood that controvemng evidence may exist;
. “The specific reasons why suoh evidence cannot be presentcd at the present time;
2 || “An estimate of the time ncoessary to obtam such evidence; and
2 " “The specific steps or procedures the opposmg party mtends to utlhze to obtain |

.o ||such evidence. [Citations ]” :
| 27 The only declaration subml’cted by plamtsz was, as noted ‘that of attomey ‘
28 Orfanedes and only one par agraph paragraph 12, comains any discussion related to the
Section 43 7c(h) request It is not sufﬁcxent '
6 ! .
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT . -
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obtain. the matenal and no showmg how the ma’temal if it ex1sted and if it were obtained,

|| would a351st plaln‘tlff in re31st1ng the motion Thls, Cooksey and other cases hold, by

|lp. 254 [“Based on this deficiency alone, the tnal court had the discretion to deny

| accurate. To the contrary, defepdants asserted that the “County prowded that exact

|{it appar ently is not of the form or substanoe fhat plaintiff desires, the County has prov1ded
1 the-exact information plam‘uff contends he needs . (Defendants Reply Brief, pp. 9- 10 )

‘extensive argument at the hearing, the eourt concludes that plaintiff has not made the .

JUDICIAL WATCH TNC

| Virtually all that Mr. Orfanedes says is that defendants have not produeed the
sought- after discovery. There is o showing (or even an attempt to show) that the .

claimed material sought actually ex1sts no showing how plaintiff would propoee o

itself pr ovides a ‘basis to deny plamtlff’s request (Cooksey supra, 123 Cal. App 4th at

appellant’s request for a continuance,” as appellam “failed to explain how the outstandmg-

discovery was. neoe’ssary for appellant s opposmon ] ) But there is more

Defendams reply brief asserted that plamnff’s essential clalm_that the County 1

fias not produced “any evxdence” that the Boa;rd of Superwsors speclﬁcally authonzed

approved, considered, or de11be1ated asto the paymem of the benefits”-—was not

information i its most recent responses to discovery. [See Orfanedes Decl,, Ex. G.}
Specifically, the County stated under oath that [s]ince the enactment of the [Loekyer—
Isenberg TCFA], the county of Los Angeles, ‘through its Board of Superwsors has

expressly and mtcnﬁonally approved payment -of local Judlcml beneﬁts and then -

provided a detailed narrative” of various board actions. So defendants argued, “although :

Despite this record, the court addressed plamtlff‘ s-section 437c(h} request at
length at-the heanng, prov1dmg plaintiff an epportumty to embellish the record, to
provide more ‘specific information about what he wanted, how he envisioned obtammg it,
and how it would avail hlS posmon at the conolusxon of Whlch the court took the section

437¢(h) request under subm1ss1en {RT Pp- 2-22.)

Now, havmg considered the arguments of the partxes in their papers and the

showing required to obtain the contmuanee——he has not demonstrated the e*ustence of

“putstanding dxscovcry ‘which is necessary to resist the motion. » (Coo]«aey, supra

,7,_4 -

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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123 Cal. App 4th at p. 254) Accordmgly, plamhfi’s section. 437 o(h) request is

.DEN"IED and the court turng to the substance of the motion.

B. The Mohon For Summary Judgp_lent Is Well Taken

1. Introducuon Plamtlff’s Claimis, And The Issue

As noted above, although plamnff’ S complamt alleges two causes of action, the
second “cause of action” was really only aremedy (see fn. 1, ante) Thus, the matter

proceeds on.the first cause of action for declaratory relief only, which as quoted above _

. -refers in its 1n’croduct10n to sections of the Calrforma Constltutron and Gevermment Code

sections 7 700(} et seq. among other relevant statutes and provisions of law.”

‘{Complamt q1. ) Then, after the Junschctmnal and factual allegatrons, the ﬁrst cause of

action seeks in its summary paragraph a “declaration that payment of ¢ tocal judicial

|l benefits’ is unlawful . and constitutes an ‘unconstitutional gift of public funds under

| Cal. Cons’c Art XVI, section 6.7 (Complamt 136

Earlier in the complaint, however, plamtrff alleges hat the payment of local

Judmal benefits scrveé “no useful, lawful purpose, provrdcs no addrtronal public benefit,

,and otherwise constitutes an unconscmnable waste of taxpayer funds (Complamt,

f31.) And the prayer for relief asl-:s for a declaration that the paymenit of local judicial

benefits is unlavfl and “cons‘atutes an- unconstrtuhonaI gift and waste of pubho funds

| undcr Cal. Cons‘z., Aﬁ XVI §6.7 (Complmnt, P. 7 )

Dcfendants motxon made no argument addressing any claim of “waste *which

led to this argument in plaintiff’s opposition:  “Defendants’ motion does not e\prcssly

address Plamtrff.‘s ‘waste’ claim under Code of Cwﬂ Procedure sectron 526a, nor do

.Defendants appear to seck supmary adjudrcatmn on any aspect of this portion of

Plarntrff’s lawsmt For these reasons alone; ne1ther gummary Judgment nor summary
adjudrcatlon can be granted in Defendants favor * (Brief, p. 15.)
Dcfendants reply asserted essentrally that the claims of gift and waste w ere

mdrstmgulshable and subj ect to the same analysrs citing’ 111ustrat1vely Lucas v, Santa

1\t Maria Publw Airport District (1995) 39 Cal App 4th 1017 (Lucas).

P&GE
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ORDER GRANTING MOTION EOR SUMMARY: JUDGMENT
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ot Because of this state of affairs, at the hearing the court specifically inquired of
2 || plaintiff’s coutisel “how many claims” are in the fixst cause of action, to which counsel
¥ || replied, “Really just two... .. The first c;laim is that the payment, the continued payment
4 | of the benefits is illegal. [] . . . [",I] And then the second claim is that payment of, '
s || continued payment of the benefits constitutes a waste.” ~(RT, p. 24y~ That led to this
¢ 1| collogquy: . ,' | ' '
7 '“The Court: And thatis different than & gift? S
8 “Mr. Orfanedes [Counsel for Plaintiff]: Tt is different from a glft ... There is a bit]
5 || of a subtle distinction between illegality. Obviously illegality constitutes wasts but waste
10 || can be larger than si.r'.hply illegality. . . .[]] And in this instance what we were arguing
11 || was again the lack of any gvidcnég that the board actually considered c_on.ti'nuE‘:d payment
12 || of these fb'eneﬁt‘s in response 1o the Lookyerllsenb'exg Trial nguft Funding Act. That is
13 || the waste claim in a nutshell.” There is no-evidence, we.see no indication, we see 10
- 14 || evidence that they oonsidered the public benefit that they were providing. We see no.
15 || evidence indicating they considered an additional public benefit they were providing, that
15 ||they were going to provide by proﬁidin'g- duplicate,bcneﬁté . |
17 “The Court: Well, they take issue with you on the duplipate,z Let’s talk about . . .
15 ilthe waste. So waste is or isn’t co-éx;cnsive with a gift? You say it is broader or
1o ||narrower? How would you describe it in your conception? . |
20" ‘. : | N | '
21 || % In his opposition plaintiffrefers to the benefits at issue as “duplicate benefits.”
(e.g. Brief, pp. 2-3,9,10 and passim.) Defendants’ reply takes vigorous issue with this
22 || description, asserting as follows: “Plaintiff repeatedly (at least 23 times) characterizes
23 ||the benefits at issue as being ‘duplicative’ of state benefits, but they are not.. For .
- || example, judges are eligible to purchase state health insurance and receive a partial state
24 || contribution for that benefit, or they can decline the state health insurance and purchase .
55 || County health insurance under MegzaFlex, or they can receive 4 cash distribution of their
77 || MegaFlex benefit and purchase private health insurance. Thus, they are given both state
26 || and County benefit options, but they are net duplicative. Likewise, the state does not -
44 j|offera professional development allowance, but the County does; the benefit is not
. duplicative, Moreover, plaintiff has not presented amy evidence whatsoever o support
28 |l his characterization other than an inadmissible hearsay statement, which must be
disregarded.” '(Defs. Reply Brief, p. 1, fn. 1.)
" .ORDER GRANTING MOTION FOR SUMMARY JUDGMENT-
210 ' THSNNOD MO0 b96E5ZUSTE XV £F:AT  L0/60/T0
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1 | “Mr. Orfanedes I wouldn’t saly | it is or isn t co-¢ ‘i‘ceﬁs'ive ‘With gift_. The qﬁestioﬁ
2 \|is whcther is it or is it not co- -extensive, W1th 1llega11ty I thmk waste 1§ a broader " |
3 category. Illegahty isa ‘subset of waste. If somiething is 1llegal it is by definition
E Wasteﬁll but the waste argument is broader than the s1mp1e 1llega1ity argument and the
fj | waste can include thmgs such as we talked about, about the failure to consider add’iti;onai i
.6 |l public bencﬁt the failure to consxdcr whether somethmg will serve a useful purpose or. i's‘ ‘
7 . it just an unconscmnable waste (RT 25- 26) ' " _ |
8 As noted above, in his opposnmn p}amtlff ra1sed a procedura] argumcnt the
9 essence of which is that he asseﬁed a claim for waste, that defendants did not address that
10 |l claim, and thus summary Judgment cannot be granted (See 24 Hour Fitness, Inc. v,
‘31 || Superior Court (1998) 66 Cal.-App. 4th 1199, 1215 {surhmsary judgment appropriate only
1z ({ifit dxsposes of entire case).)’ As alsc noted above defendants 1ep1y essentially argued
| 13 |{thata claim of an mproper gift.of public funds (the claim fheir papers addressed) was co-,
~ 14 || extensive with, or indistinguishable from a claim for waste—an. afgunlent not
.18 um&ﬂﬁ%w%wh&ﬂwﬁﬁ@ﬂdmmm@mmmwgwmmdwmwﬁwmmms
| 16 quoted above that he “wouldn’ tsay fa claim for waste] is or isn’t coextenswe with ﬂlﬁ
17 | ‘(RT 25) And it may well be that the two-claims aré coextensive:
18 Lucas, supra, 39 Cal.App: 4th 1017 the case relied on by defendants, 1s
1o || persuasive. ‘Lucas complamed about the Axrport DISTIIC'C s contract with its. general
20 ||manager, spec1ﬁca11y agserting that a severance pay prov1s1on was 1 excess of that
o1 |l allowed under the Public Utilities Code and the D1str1ct’s administrative code.
2 |1{39 Cal. App Ath at p. 1023, ) As initially described by the coutt, Lucas’s first amended
. 2'3 complamt “alleged Lhat the District vmlated law and the pubhc trust, [and] committed
44 ||waste .. .7 (Id at p. 1021, ) Then, inv its. analysis of the ‘“WASTE” ¢laim, the court
28 stated that Lucas asserts that the contract “prowded 0o bcneﬁts to the- publm and that it
26 ' ,
' an > Plamuffs argument actually asserts that summary adjudwamon is likewise _
: unavailable, but this not correct, at least not if the first “cause of action” in fact has more |
28 || than one claim. (See Lzlzemkal & Fowler v. Superior Court (1993) 12 Cal. App.4th 1848,1.
1854) - .
: L ; 10 :
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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'oonshm’red an unnecessary expendlture a ngt of pubhc funds ... .” (Id atp. 1026

plainiiff sued “to obtarn a declaratmn that the property director’s method of obr'nnmg

{one of local COoncertL. & (7 Cal.3d at p. 164.}

1| summary judgment based on a procedural technicaliry or defect, especially as any such

1} defect would have resuited from the ambiguity and/or imprecision in plaintiff’s

|italics added.) The court then concluded that “[a]lthough Lucas may feel that the contract -

. was-a waste of public funds, no cause of acuon lies for waste under thc facts alleged.”
Jd. atp 1027)
Even more persuasive is Harman v. City and County of San Francrsco (1972)
7 Cal. 3d 150 (Harman} Hayman was a taxpayer’s suit concemmg the Crty s sale (or

proposed sale) of portions of vacated streets. As desonbed by the Supreme Court,

appraxsed values results in a ‘gift of public funds’ contrary 10 the ‘the laws, starutes.
charcers and ordmances govermng such sales and transactions.” ™ (fd. at p. 156. )
Defendants demurrer was sustamed without leave to amend, and plamtrff appealed The

Supreme Court reversed on the basis that “plaintiff has stated a valid cause of action.”

(Harman, supra, 7 Cal. 3d at p. 156. } Elaboratmg on that reversal, Justice Tobrmer made|

several observations pertment here mcludmg that plaintiff was a municipal taxpayer who
sought “to avoid the waste of municipal assets.” (fd at'p. 159.) Concluding that plaintiff]
had standmg, Justice Tobriner clted Code of Civil Procedure section 5264, and its |
prohibition, agamst “111egal expendrture of, waste of .". . 7 mumcrpal assets (/d. atp.

160.) Fipally, in 1e3ec1mg defendants preemptmn argument, Justice Tobriner held that

“the interest in preventmg fiscal was‘ce in the disposition of municipal assets is oby iously

Lucas and Harman both manifest that courts have used the terms gift and waste
1nrerchangeab}.y, and a persuasrve argument can certainly be made that a claim of gift of
public funds and a claim for waste are essentially the same. But even if they. were not,

the court would be troubled by a result that mandated a denial of an otherwise appropriate

complamt Spemﬁcally .
Cede of Civil Procedure section 5262, the statute dealing with waste, is not

men’cioned in plaintift’s oomplainr in any substantive way, other than on the issue of

1t
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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jurisdiction. Put another way, the “waste” statutc is not the rcmlse of any clalm
J Y p

|| Furtier, whﬂe the complamt does.mention “waste” in paragraph 31, the operative

chargmg pfu-agraph 36. seeks a declaration that the payment of beneﬁis is “unlzm ful .
and const1tutes an unconstﬁ:utlonal g1f’t of: pubhc funds.” - There is no mention of waste.

Fmally as noted, the prayer under the first cause of actiot seeks a declarahon that the

payment of bcneﬁts “is un]awful . and constitutes an unconsntutmnal g1ft and waste of '

1| public funds under Cal. Const. Art, XV, § 6. ” (Ttalics added complamt . 7’) The cited |

Constitation section refers only to gift, not waste. In hght of all this, espectally the

prayer’s use of ihe oonjunctwe plamtxff himself may equa.te the two claims, shown also

| by his counsel’s aclmowiedgment at the hearmg that he “wouldn’t say” the claims are not

coextenswe

Whether thcy are-or not, the court concludes that it need not decide this issue, not

in hght of the fact that the record here is undlsputed and in further hght of the law

mvolvmg sumnary Judgment Such law includes, for cxample that men‘uoned by the
California Supreme Court in Intel Corp. v. Hamidi (2003) 30 Cal. ath 1342, 1348, that the

court must decide “whether the facts not subject to triable dlspute warrant judgment for

the moving party as a mattm of law.” Or, as one Court of Appeal noted in referenc¢ to its| -

standard of rewew' “We review the ewdence ptesented to the. trlal court and

ﬁndependently adjudicate its effect as 2 matter of law.” (Horn v Cushman & Wakefi eld »
| Western Inc. (1999) 72 Cal App 4th 798 807 c1t1ng Lee v. Crusader Ins. Co (1996)

49 Cal App 4th 1750 1756 D _
In sum, the court concludes that the unchsputed record here presents a sefting

appropnate for a sumrnary Judgment analys1s to which 1t now turns

JUDICIAL WATCH TNC P4GE
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'defendants, they can meet their burden by demonstrating that the cause of action has no

plaintiff to show the emstence of a triable issue of material fact. (Code Cw Proc.,

determmmg whether a triable issue of fact exists. (See Villav. McFerren (1993)

' [samel)

JUDICIAL WATCH TNC

2 The General Rules o1 Summarv Judsrment .

' Section 437, subdivision (c) prowdcs that summary Judgment is properlv granted | -

PAGE

when there is no triable 1ssue of material fact and the movmg party is entitled to judg meng

as & matter of law (Code Civ. Proc., § 437, subd, (c).) As apphcable here, with moving|

merit.” (Code Civ. Proc § 43’?0 subd (0)(2); see also, Romano v, Rockwell Internat.,
Inc. (1996) 14 Cal 4th 479, 486. ) Once déefendants meet this burden, the burden shifts to

§ 437c subd. (o)(z) ). .
 Section 437¢c, subdivision (c) also provides that summary judgment is proper if
“al] the papers. submlﬁed show that thete.is no triable issue of matenal faot.” In light of

this, the evidence disclosed in opposmg declaratlons and exh1b1ts may be conmdered in.

35 Cal:App-4th 733 751 [deposmon of moving party defendant submitted with plamuff” S
opposition]; Leep v. dmerican Ship Mgm?. (2005) 126 Cal.App.4th 1028, 1042-1043;
Weiss'v. Chevron US4, Inc. (1988) 204 Cal App.3d 1094, 1096 [proper to consider
declaration in reply to‘opposmop], Pfenger 12 Alza Corp. (1992} 11 Cal. App 4th 349, 362

A complamt seeking declaratory relief, as here, can be an appropn'atc setting Eor
summery judgment. (See, i‘or examplc Shaw V. Regenrs of Unzversu:v of Calzfornm '
(1997) 58 Cal. App.4th 44, 52.) As the Court of Appeal explamed in Gafcon v. Ponsor &
Associates (2002} 98 Cal. App 4th 1388, 1401-1402; “Summary judgment procedure
includes declaratory relief actions * “in a proper case. "o (Natmnal Exhibition Ce. v. City

and County of San Franczsco (1972) 24 Cal App 3d 1, 11 citing Walker v. Munro (1960)

1178 Cal., App.2d 67,70.) * ¢ ‘[T]he propnety of the apphcatlon of [summary judgment to],

declaratory relief lles in the trial court’s function to render such a judgment when oniv
légal jssues are presented for its: determmatlon' 2 [Cltatmns 1* (Las Tunas Beach
Gzologzc Huazard Abatement Dist. v. Supanor Court (1995) 38 Cal.App.4th 1002.) .

Thus, in a declaratory relief aotlon, the defendant’s burden is to estabhsh the plamtlff is

| 13 |
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT -~
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| not entitled to a declaration i its favor. It may do this by éstaBiiShing . .\undis_puted

facts do not support the premise for the sought-.affer declaration . . . :” )

‘ Appai_réntly beginning sometime in the late 1980, the County began a program that paid

1lits judges an amount 6ve;" and above the salary set by the Legislature, which payment was

.indicaﬁ'ons: these paym'ents‘ went legally unchallenged until the within lawsuit was filed,

-[C-i"tatibns-.]ﬁ' Specifically, the Legislatui-é enacted the Lockyer Isenberg '[TCFA of 1997
‘ ¥ the HOB yer Isemberg L15%

. The court concludes that summary judgment is appropriate here, as the undisputed |

fag::ts. do not support the premise(s) for the sought-after declérationf the payment of the
Beneﬁts are not unlawful, nor are they a glft of, or a waste of, public funds.
3, The Benefits Ato Not Unlawful®

a. Imroductic')n '

“The Legi:;léture shéll.prescribe ;mﬁpénsation for judges of courts of record”’

(Cal. Const., art. VI, § 1 9), which it has éloﬁ'e', with a salary that is the same statewide.

apparently in the form of a benefit package of some sort. Whatever the details, from all |-

sparked by‘the 1997 enactment of the Lockyer-Isenberg Trial Coutt Funding Act
(“TCFA™), The essence of the dispute is, in thc'ﬁ'rlofds. of plaiﬁtiffs own brief, this:
- “In 1997, the California Legis,laﬁure completed a priocessvbegun years earlier to

cciualize and COnsolidafe the funding of all trial couxt operaﬁons’at,the state 1ével.

4 s nlawful was the claim alleged in the complaint; “illegal” was the term used af

fhe hearing. The terms-are for-all intents and purposes synonymous (see Sultan Turkish
Baths v. Board of Police Commissioners (1959) 169 Cal.App.2d 188, 200), and unlawful
is the term used here. - ' -

® The court says apparently beéause thc record is.not clear as to precisely how or
when any such program began, and what little evidence that was proferred to the court
about this was objected to and not admitted. o :

8 The Legislature’s initial attempt to shift funding to the state was apparently in
1988, in what was referred to as the Brown-Presley Trial Court Funding Act (Gov: Code
§ 77000 €t seq., added by Stats. 1988, ch. 945, § 10, eff. Sept, 16, 1988.) According to &,
footnote in defendants” brief, “the recession of the early 19905 and the resulting ‘
limitation on state fiinds slowed down progress on achieving this goal.” (Defs.’, Brief,
p.5, M. 3) ' ' " : S

14 .
 ORDER GRANTING MOTION FOR SUMMARY [UDGMENT .
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(“the Act”) the stated purpose of which was to require thc State to “assume sole
. respon31b111ty for the fundmg of trial court operatlons” on or after July 1, 1997 7.

|1 [Citations.] In addmon to this clear, unamblguous and express statement of intent, the

Act confirms that “[cJommencing on July 1, 1997, no county shall be 1espon31bla for
ﬁmdmg court operations.” (Gov Code, § 77201(3) ) The Act defines “trial court
operations” to mclude “salanes, beneﬁts, and pubhc agency retirement contr1but10ns for
trial court Judges ” (See Gov. Code § 77003(&)(1) )

“Defendants admit that, since the passaoe of the Act in 1997, the State has taken

over rcsp01151b111ty for payment of salaries and ‘benefits to the judges of the Supcnor

| Court for the State of California, County of Los Angeles [Cltatmn ] Defendants also

admit, hpwever, that “certain benefits that historically were paid by the County of Los

Angeles continue to be paid by the Coimty of Los Angeles. » [Citation.] The benefits af

issue include participation irl the County’s ‘MegaF fex” cafetez ia benefits program and a

‘professional dev dlopment’ allowance [C1tat1on ] Defendants argue that the County
prowdes these beneﬂts in order to ‘attract and retain well~qua11ﬁed judges to serve the
pubhc in one of the most exPenswe regmns in the state,” ™ [Cxtauon ] (Brief 1-2.)
As counsel for p1a1nt1ff distilled his position at the hearing, it “start[s] off with.the
general legal proposition that fhe Cahforma Constitution requires the Legislature set
benefits and compensatmn of judges There is strong case law in-the State of

California that says all pubhc service cmpioyees compensatmn beneﬁts must be

guthorized. From that flows the argument that there is no authonzatxon to pay these

contmucd beneﬁts The g]ﬁ is  sort of a secondary, argumcnt . [9 - . - [ It comes

down to the question of authonzatmn and does this statute fie., 1he TCFA] prov1de

au’rhonzatlon to continue fo pay these benefits. And the answer is no, it does not.” (RT .

l26:26-28:5.)

In short, plaintiff argues that enactment of the TCFA. mandates the end of the

benefits. The court concludes OtherWISB

15 .
ORDER GRANTHQG MOTION FOR SUMMA.RY TUDGMENT
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land declares .. (D) Itis mcreasmgly clear that the counties of Cahforma are 1o longer

, able to pmwde unlimited i'undmg increases to the Judwmry and, in some courmes

Provide that the State of California shall assume full respons1b1l1ty for any growth in
1costs of trial court operations thereafter.” (Stats 1997, Ch. 850, p. 4.) And particularly

, 'pertment part as follows <A county shall submlt a declarataon ) the Department of -

b The TCFA Allows Payment of the Benefits’
" As both 51des agree, it was unquestxonably the intent of the TCFA to shift the

expense of court operahons from the counties to the state, and to provide counties with
long- -terws fiseal rehef by having the state assume rcspons1b1l1ty for cost increases.

Indeed, section 2 of the 1997 leclslatxon expressly declared that “The Legislature finds

financial difficulties and stram threaten the quahty and tlmelmess of Justice > And

SGthOIl 3 went on to declare the ]eo-islatwe mtent to do each of the following:

“(a) Provlde state responsxbﬂmy for fundmg of trial court operauons commcncmg in the

1997-98 fiscal year [ﬂ G) ‘Provide that county contribitions to trial court operations
shall be pennanently cappcd at the same dolla;r amount as that county prowded to court

operanons m the 1994-95 ﬁscal year W]T.h adjustments to the cap, as spec1ﬁed [‘ﬂ] (©)

germane to the issue here, subdivision (g) of section 3. provtdcs that “(C,) Tn adopting this

plan the chlslature intends . .. [] (1) To prowde that no personnel employed in the
court system as of July 1, 199? shall have thelr salary.or benefits reduced as a result of
this act” (Id atp.4) o

As part and parcel of thlS fiscal re]1ef the Leglslature required the counties to
submit to the State an annual Maigtenance of Effort (MOE) payment as a contnbutlon
towards such costs, to be cappcd at the amount of court’ oPeranon costs pald by the
countles in the 1994-95 fiscal year. (Gov Cede, § 77201, subd. (b)(1).) The Legxslature
also specifically contemplated the counties” cost for jocal judxmal benefits, and prowded
that countxes with a population of two million or more could have their annual MOE
payment reduced by the amount of benefits paid by those counties in thc 1994-1995 fiscal

year. Sper:lﬁcally, Goverament Code scctlon 7’/’201 subdivision (c)(l) prowdes in

Finance .. . that the amount it is requlrcd to submit to the state . . . cither includes or does

JUDICIAL WATCH TNC P&GE
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not mclude the costs for local Judwlal beneﬁts Upoh sferiﬁcation that the amount thd
| county is reqmrcd to subnnt to the state mcludes fhe costs of local Jud1c1a1 henefits, the -

|| made to countles MOE payments based upon declaratlons submitted by the counties

‘ county to reduée its MOE payment if it submltted a declaration attesting that the amount

1} of money it had expended on court operations in ﬁscal yedr 1994-1995 inciuded the cost

_ 'authonzed by the Department of Finance to deduct ﬂ’l’lS ammount from its MOE then the

‘Government Code SCCthIl 77003, subd1v1s1on (a)(l) and secnon 77200, and from there |

‘ supplemental compensatmn prowded by the County ” (Bnef P 9)

department shall reduce . the ameunt the county is required to submit to the state .
in Whlch case the county shall contmue to be responsible for the. cost of those beneﬁts

Addressmg this sectlon in h1s opp051t1on, plamtlft first descnbes the process as.

fo llows “Section 77201 also set’ forth procedures by which certain adJu.stments could be |-

and/or the cowrts to the Department of Finance, Wthh the Department of Finance would
then venfy (Gov. Code § 77201, subds, (c) & (d) ) One such adjustment alloweda

of local Judmxal beneﬂts > {Gov. Code, § 77201 subd (c).) Inthe eventa county was

county remamed responsible for the payment of “local judicial beneﬁts thaa‘ year.
(ibid. )” (Bnef p- 6, italics added} .

‘Thereafter addressmg ﬂns sectmn, pla1nt1ff asserts as a “prchmmary matter” that -
he “dlsputes ‘that the benefits in issue consutute “Yocal Jud1c1al beneﬁts” as contempiated

by the TCFA. Admitting that the term is not defined, plamtlff adverts to definitions in.

concludes as follows: “‘lemg the words salarles and ‘benefits’ their plain, common
SENSE meanmg, these terms ust refer to the ordmary type of medlcal dental, hfe
accident, and d1sab111ty insurance offered by the County under the MegaFlex program
and the taxable supplemental compensamon paid to those trial judges who do not use any
or all of theu MegaFlex allowance to ‘purchase’ beneﬁts The Legislature must have
'mbended the terni ‘1oca.1 Judu:ml beneﬁts to have a meaning distinet from the terms
salary and ‘beneﬁts or it would not have used these obvmusly different words. If the
term ‘Jocal Judlcml benefits’ js to have any d1stmct mieaning, it must mean somethmg

other than the ordlnary medical, dental, life, acmdent and dzsablhty insurance and thc

‘ 17
.ORDER GRANTING MOTION FOR SUMMARY JUDGMENT -
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Plaintiff’s afgument is difficult to discern and, in aniy event, it is belied by the

_ undxsputed evidence that the State approved the County’s declaration regardmc o local

|| judicial benefits in connection with ad;ustments to the County’s MOE payment undex

Government Code section 77201.- (See Orfanedes Decl., Ex. H, Bates Nos.
DEFTS00150- 151) |
As indicated by the italicized portlon of the excerpt ﬁom his brief, plamtlff also
argues that any beneﬁt payments authorized under the Act were only for the 1997- 1908
fiscal year. (Brief, pp. 6- 7) The court disagrees. Govemment Code section 77201.1

addresses all fiscal years followmg the 1997- 1998 fiscal year, and provxdcs that the MOE |-

payments By the counties for those years should be calculated according to the formula
provided in section 77201, subdivisioh (c)1). (Gov. Codo § 7’?201 1, subd. (b)(4).)
That is, section 77201 1, subdivision Cb)(4) 1ncorporates by roference section 77201,

subd1v1s1on (c)(l}, which includes the counties’ continuing obhgauon to be responsible

for the cost of these benefi’cs This reading, the court concludes, is the only reading

consmtent with proper statutory interpretation, mcludmg that all statutes are to be read in
harmony. (See, e.g., Coachella Valley Mosquito and Vector Control Dzst V. Calzforma
Public E‘mployment Relarzons Bd. (2005) 35 Cal4th 1072, 1089.) Itis, moreover the
only readmg consistent with the eXpress intent-of the Legislature quoteci above, * that ne

personnel employed in the court system as of July 1, 1997, shall have thelr salary or

benefits reduced as 2 result of this act.” (Stats 1997 ch. 850, § S(g)(l) )

Plaintiff also argues that the any beneﬁt paymcnts after the 1997~ 1998 fiscal year
wore'authorized‘only if the County filed an appeal of the findings of the Department of
Finance. (Brief 9-10.) Agéin, tho court disagrees. The appeal rights articulated in
‘seo‘uon 77201, subdivisions (c) and (d)wwhich as noted, are incorporated into section
77201 i, subdwxsmn (b)(4)—-are permlsswe “If a county disagrees with the Department

of Finance’s failure to verify the facts in.the county’s declaratxon . the county may

' request fhat the Controller sonduct an audit....” (Gov Code, § 77201, subd. (¢)(1).)

As defendants persuasively argue, that the appeal process is perrmsswe makes complete

PAGE

sonsc for if the County agrees w1th the conclusion of the Department of Finance, there

18
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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| ceﬂamly did not prohibit them.

found in Government Codc sectlon 69 894 3. This secnon, enacted in 1959, prowdes n

_ 'extcnsmn of benefits to local officers and employecs these may be made apphcable by

demonstrated that section 69894 3 was exprcssly miade applicable to Judges through

| Local Rule 1. 12 which prowdes “In accotdance with Government Codc section

| supe:rsoded by it. (Bnef P 13 ) Not s0. To begin with, the history of related SBCUOI]b of

JUDICIAL WATCH INC

would be no need for an :-:mdlt, and to nov;ertheless require one would be a waste of
county funds. R "

Based on thc above, the court concludes that any fair readmg of the TCFA 1eads to

the conclusion that the it recogmzed the poss1b111ty of the beneﬁts in issue here. It

C.- Govemment Code Secnon 659894, 3 Authonms Payment of the Beneﬁts ]

A seoond and mdcpendent basis authonzmg continued payment of the ‘oeneﬁts is

its first paragraph as follows “Emp1oyees of the superior com't in‘each county having a
populatlon of over 2,000 000 shall be entitled to step advancement ‘vacation, sick. leave,
holiday benefits and other 1eaves of absence and other benefits as may be d1rccted by

rules of the court. Where statutes 1oqu1rc 1mplementat10n by local ordinances for the

rule to oourt personnel mcludmg, but not hmned to Jurors and 3udges

Section 69894 3 it would appear,. d:rectly authonzes the benefits in issue horo
Faced with this, plamtlff contends that “it is unclear at best wheﬂler trial Judges are or
even should be consxdered employces of the superior court ” (Brlef p. 13.) Such |

argumem is at best: curious, and at Worst disingenuous, as defendams movmg papers

69894,3 all County of Los Angeles beneﬁts extended to employees and local officers by '

local ordinance are applicable to SUPETIOI Court.of California, County of Laos Angeles
personncl Jurors and Judges d (Super Ct. L A County, Local Rules rule 1.12.) The is a

IlDIl-lSSUC

P1a1nt1ff also argues that sectlon 69894 3 oonﬂ1cts thh the TCFA and is therefore

the Govemment Code shows that fhe chlslature expressly oons1derod whether certain
provxsxons should be repea]ed n hght of the TCFA, and i in fact repealed several of them
(See &g Stats. 2002 ¢h. 784, § 309 [rcpealmg Gov, Code, § 69894 1]; Stats. 2003,

19 .
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT .
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"ch 149, § 56 [repealmg Gov. Code § 69894 2} ) At the same time the Leglslature

: demonstxate not only thiat the Law Revision Commission specifically considered the

._111e1r pa}fment m the context of state funding (Gov. Code, § '77201) Preservation of these

“would have it, superseded by the TCFA.

' 'argument in thelr movmg papers to thc subject, plamuff’ 8 opp031t1on eschewed any

Jo';"dan' v. Department of Motor Vehicles (2002) 100 Cal.App.4th 431,450 (Jordan):

determmed that sectlon 698943 should not be repealed that 1t should remam operative,

as it 1s today. .

Indeed, the matenals submitted with defendants Judlmal notice request

continued vitality of Section 65894.3 in light of the TCFA, they also reflect that the
Commission considered the February 14, 2002 cornments of then Presiding Judge
Bascue, who explamecl “The Brown-Presley Tnal Court Finding Act (Funding Act)

speclfieally recogmzes locally provided judicial beneﬁts and prowdes procedures for

prov1s1ons with respect to the judlclal benefits is essential to avoid substann\re changes in
the law that would far exceed the Comrmssxon s charge to 1dent1fy statutes made obsolete
by tr;al court reslfrt;;_:’rcurmg.’fp (Pree. Judge James A. Bascue, letter to Cal. Law Revision
Comin., Feb. 14, 2002.) - |

T sum, Government Code section 69894.3 remains in effect. It is not, as plaintiff

4. _ The Benefits Are Not A Gift Of Pu'bhc Funds Or A Waste
(a) “The-Benefits Are Not A Gift

. California Constltutlon, amcle XVI, section 6 prov1c1es that the Legislature has no

power “to make any g1ﬁ or anthorize the makmg of any ngt of any public money ot
thing of value to any individual, mumc1pal or other coxporatmn ** This section is
cited repeatedly in plamtxff s complamt in paragraphs 1, 15, 24, 29, 35, 36 and in the

prayer, Despite all those references -and despite that defendants devoted nine pages of

mention of gift, apparently because, at least as urged at the heanng, his elalm was Tor
waste. Whatever plaintiff’s strategy or reasoning, his decision not to assert the claim
does not matter, as the law demonstmtes that the benefits are not a gift of pubhc funds.

The mbst ﬁmdamental reason. 15 fourid in the deﬁnmon of gift, as confirmed in

, . 20
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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“The term glﬂ’ in the constltutlonal provision 1noludes all appropnatlons of pubhc
.xmoney for which there is no authority or enforcezble claim’ - ., . (Cowlin v. Boaid of
3 Supewzsors (1893) 99 Cal.17, 21 22 )”’ ‘Here, as d1scussed in detail above, there is
-4 “authorlty” for the benefits.

s . But even if there were not it would still not avaﬂ p1a1nt1ff because the

6 approprlatxon is *for a public purpose » As Jordan went on to note, ‘It is well setlled
7. || that the pnmary queshon to be cons:dered in determmmg whether an apploprlatmn of -

"¢ || public funds i is to be con51dered a giftis whether the funds are to be used for a pubhc or

9 | private’ purpose If they are to be used for a public pm‘pose they are niot a gift w1th1n the |
' 1o meamng of this constitutional prohibition. [Citation. ]’ (Calzfomza ‘Teachers Assn. v,
1 || Board of Trustees (197 8) 82.Cal. App.3d 249, 257.7 (Jordan supra, 100 Cal. App 4th at

12 | p. 450.) Or, as another Court of Appeal descnbed the rule “Although the California

13 Constittion directly prohszts gifts of pubhc funds (Cal. Const art. VL, § 6), an

- 14 || exception for public purpose is well cs’tabhshed (See California Housing Fi inance
" 1s. |{Agency v. Elfiott {1976) 17 Ca] 3d 575, 583; County ofAZameda V. Carleson (1971)

16 {| 5 Cal.3d 730, 745 app- chsm sub nom. County of. Alameda 2 Calzforma Welfare Rights
w|jor ganization (1972) 406 U S. 913, If an appropriation of pubhc funds or property is for |
19 || a public purpose: (primnarily a: matter of leg1slat1ve discretion), it is pot considered an

15 unlawful gift. (California Housmg Fmance Agency v. Elliott, supra, 17 Cal.3d at p.

s : 583 )” (City and Coumy of . San Francwco V. Patterson (1988) 202 Cal. App 3d 85,
21 || 103- 104, )

22 Such pubhc purpose- 15 present here, as demonstrated by San Joaqum Couniy
23 Employ@es Assn,; Inc v. County of San Joaguin (1974) 39 Cal.App.3d 83 (San Joaquin).
22 |[San Joaqum was a declaratory relief actmn brought by a county amployees association
25 seekmg a determmatmn that a pubhc entity could Iawfuliy agree to pay retroactive salaxy
'25 || increases WlthOllt theu bemg consuiered a gift of public funds. (San Joaquin, supra, 39
27 |1 Cal. App 3d atp. 25. ). Plaintiff association obtamed a judgment on the pleadmgs Which
o o || the Court of Appeal affirmed, in Ianguage partlcularly applicable here “It js an |
" |[incontestable fact of govemment employment practices that gov rernmental agencies must
- ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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.(Id atp 87)

| the substan‘cxahty of the purpose ‘state. Nor can we doubt that [Senate B111] 91 serves the

(Jarvzs w. Cory, supra, 28 Cal 3d at p. 578, fn. 10}

Acompete in the labor market w1th non-g vovernmen’cal employers Suoh competﬂmn

includes not only salanes but sick time. leave vacations and numerous other conditions of} -

employment . Nor are we unmmdful of the fact that govemmental agencxes almost

umversally pay allor a portlon of an employee 8 mechcal msuranee premmms although

his ongmal employment did not previde for such a gratuity. “We cite these examples only'

to show that in the area of employrnent public agencics must eompete, and if to so

compete they grant beneﬁts to employees for past services, they arenot ma}ung a g1ft of |

public money but are takmg self—servmg steps to further the government: agenmes

self interest i recruztmg the most competent emp]oyees in a highly competitive market.”

Jarvzs 2 C’ory (1980) 28 Cal, 3d 562 is similar. Thls was an action by a taxpay er
challen, ging a Senate bill providing for a lurnp sum payment to certain state: emplovccs :
for work already performed The tnal couﬁ dismuissed the suit; and the Supreme Court
denied a peutlon for writ of mandate observmg in pertment part as follows: “Jarvis
contends [Senate Bill] 91 is invalid as a gift of pubhc funds serving no substantial public
purpose [C1ta’uons ] Onthe contrary, the Legislature found that the adjustments made
by the bill were, necessary to ensure the continued récruitment and retenhon of quahﬂed

and oompetent state employees,” ‘We w111 not disturb the Leglslature s finding of a pub]

' purpose so long as it has a reasonable basis. [Cltatxon] (7] In this case, we cannot doubt |

purpose by assuring staie erpployees they will not be abandoned in troubled tires, and by

raxsmg salaries t0 a level more competmve with those in the prwate sector. [Citation.]”

‘While these cases dealt with retroactlve pay 1ssues and not benefits, the cowrt
eoncludes that their 1easomng is equally apphoable here It cannot be gainsaid that the :
Coumy had, and has, a legitimate interest in attracting and. retammg qualified judges.
And because the salary for judges set by the Legislature is the same statewide, in areas
where the cost of hvmg is higher, as in Los Ange]es, otherwwe quahﬁed candidates may

for economlc reasons be disinclined to apply—-— or, even worse, ]eav e the bench for such

JUDICIAL WATCH TNC PAGE
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reasons. To attempt to ameliorate such smla‘non and thereby attract and retain desirable

| judicial ofﬁeers, the County. h:stoncally has provided certain beneﬂts in qddltmn to the

‘waste, .

| be ,ma‘mtamed based on any iliegal expendlture of, waste of - funds cee

salary set by the Legxslamre a praetlce that has apparenﬂy been in ex1stence since the late

1680°¢. This practice, the court concludes, is not an impropet gift of ‘pubhe funds. Or

(b) The Beneﬁts Are Not Waste

Code of Civil Procedure section 526a prov1des mn pertment part that an aotlou may

“A pubhc expendlture is a waste of pubho funds; and thus subject toa taxpayer S

suit under Code of Civil Procedure 526a if it is “totally unnecessary or ‘useless’ or

| whether there is any addltlonal pubhc beneﬁt to paymg Judges benefits and oompensahon

26

prov1des no pubhc benefit.” (Coumy of Ventura v. State Bar (1995) 35 Cal. App. 4th

1055, 1059 (County of" Venmm) As demonstrated by the 1engthy dlscussmn above, none| .

of the these descnptmns apphes here. '

Plaintiff’s ﬁmdamental argument on. this paint is that defendants presented no
evidence how the County caitie t0. prov1de the benefits. As plamtlff puts it, “While
Defendants assert that the County ‘provides rhese beneﬁts out of a legitimate need to-
attract and mamtam well- quahﬁed judgés to serve the pubhc (Defs P&A at 1), they do
not.present any sworn affi dawts board resoluuons or-other admissible evidence fo-this

effect Nor do they present any ev1dence of havmg cons1dered much less decided,

above and beyond what they are already receiving from the State.” (Brief, pp.-15-17.)
Or as cmmsel put it at the hearing, p]amhff’s arcmment “in a nutshell” is that “[tthere is
1o evidence, we see no mdmatmn we see no evidence that they considered the pubhc
benefit that they were providing. We see no evidence mchcatmg they considered an
additional pubhc beneﬁt they were prowdln that they were going to pr ovide by '
prov1d1ng duplicate beneﬂts » (RT, p. 25) The record shows otherwise.

To begm with, the record oontalns a 1988 report: from TPFC a company retained |-

as a consultam by the County Chlef Admmlstratwe Officer, prepared at the time when

the County apparenﬂy first looked mto the payments of beneﬁts 0 _]udges (Sce ‘

3 |
ORDER GRANTING MOTION FOR SUMMARY TUDGMENT
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Dcfehdams Request for Judicial Notice, Exh 7. ) The repéft-indicated among other
thmgs that judicial salarles were not mccn‘ave enough to retain Judges or to attract
expenenced attorneys to leave practxce for the Juchczary

‘The record also contains a narratWe statement under oath in the form of the.
defendants’ answers to 1ntemgatones——mtroduced by plaintiff, no less—which Iemtes

the followmg

“Since the enactment of the Lockyer—lsenberg [TCFA] of 1997, the County of Los|

Angeles, through its Board of Supcrv1sor$, has expressly and intentionally al)proved
payment of Jocal judicial benefits. |

| “On February 18, 1997, the Los Angeles County Board of Superwsors as
reflected in the Mmutes of the same date, unanimously adopted a resolution to opt in to
the State Trial Court Funding Program, as required under the Brown-Presley Trial Court
Funding Aot‘df 1988 ... In so doing, the Board dgrecd that, ‘[blased on the Governor’s
1997-98 Proposed Budget, the State would be assuming the responsibility for the trial’
courts, including future growth. The County’s responsibility for trial ‘courts in addition
to the 1994-95 con‘mbuhon level, would be limited to the costs for facﬂmes focal - |
Judicial benef its and collec’uon enhancement unallowable costs not meeting ﬂ1e
deﬁmtmn of court operations, such as mandatory costs for indigent defense, would also

‘continue to be a County respons1b111ty [DEFTSOO440 (emphas15 added).]

' ..The...TCFA xeqmred thc counties to submit an annual Mamtenance of
Effort {MOE) payment to the state as & con’mbunon toward such costs, which would be
capped at the amount of court operation costs paid by the counties in the 1994/95 ﬁscal
‘year. [Cltanons ] The . . . TCFA also prov1ded that cou:mes w1th a population of two
million or more could have their annual MOE payment rcduoed by the amount of benefits
thcy paid in 1994/95 fiscal year. [Citation.].
. “In comphance with the . . TCFA, on February 12, 1998, the County of Los

' Angeles Chief Administrative Ofﬁce asa demgnee of the Board of Supervisors,

| submitted its “Current Year and Baseline Maintenance of Bffort Ad_] ustment.”

PAGE 27/

[DBFTSOOI33 -142.] That submission expressly included a specific ‘Summary of
24 |
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'Declaratmn Lelatmg to ‘Loc:al Judaes Beneﬁts whlch requested an adJusmlent of

$12,835,295 to the MOE payment 88 permltted under Government: Code section 77201

presented with a proposed budget averaging $19 billion in expendltmes a small pomon '

of which relates to payment of lacal judicial benefits. For almost every fiscal year’s

‘ Sta’tement of Proeeedmgs——whzoh is prepared by the Executive Cffice and reflects every

| official Mmutes of the Board of Supemsors [See generaily DEFTSOOB 12-438].

' Cal App.4th 1055, which is on point.

subdw]smn (c)(l) [DEFTS(}OBG ] This declaration was sxgned by Davnd E. Janssen,

Chxef Admmmtra‘cwe Ofﬂcer asa’ de&gnee of the Board of Superwsozs and each of the

Board members were cc’d on the subm1ss1on [DEFTSO()13S 136. ] |
“For the 1997-98 fiscal year and each fiscal year since, the Board has been

budget, reference is made that the County 13 responsible for payment of local judicial
benefits [see e. g DEFTSOOZSO] (“The {TCFA] reqmres coun’aes to continue to fund

certam court-relatcd expenditures such as . . . local Judmlal beneﬁts ‘ MRS [DEFTSOOZ43] _

“ Reflects court-related expenditures, such’ as . .. local jixdicial benefits . . N, or that
approval of an mcrease in. payments of local Judmal beneﬁts is sought [DEFTSOOZ’?O ]
(“Reﬂects fundmg for negouated 1noreases in local Judxcxal benefits ” [See generaﬂy L
DEFTS00220-311.] |

. “or the 1997~98 ﬁsoal year, and éach ﬁscal year since, the Board has e\"pressly

approved the budget presented The Board’s express approval is reflected e1ther ina
actlon, mcludmg the vote, that is taken by the Board during the meeting—or through

(Orfanedes Decl Ex. G, pp- 4-5. )...” (Fns. omitted. Y
Tha,t narratwe statement is the only eviderice in the record. That evidence, the
court concludes demonstrates that plamtxff s waste argument is unsupported factually

Likewise it is unbupported 1ega11y, as shoWn by the Caunty af Ventura supra, 35

In Coumy of Venzum thé county and its district attorney brought an action seekmg o

1o compel the State Bar to perrmt the district attomey to object on behalf of his
employees to the Bar 5 calculatmns ofa portmn of the dues atmbutable to polmca] or

1deologxca1 actlvmes, so-called Hudson fees. The clalm was. waste The tnal court

o 25 :
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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|} Court of Appeal reversed Doing so0, however, ‘chc court made vanous obs erv ations on -

| payment is Voluntary, asa pubhc expendlture it is “totally unnecessary.”

: attc—rncy ¢an do ‘fhe job without being prov1ded medmal dental or VlSlOn care insurance,

'funds is whether the perqmsﬂ;e is necessary or useful or prov1des a benefit to the pubhc

il concluded the d1stmct attorney 1acked standmg, sustamed a dcmurrer and dlsrmssed Thc '

the subj ect of waste d‘e;‘raw.tatm7 to plamt:ff’s claim here:

“The Attorney General’s opmmn states that absent contractual obhoatlon a public|

agency s payment of Hudson fees may be wewed as “totally unnecessary, ? since the
agentcy’s attomeys may contmue to practice law 1rrespect1vc of whethcr the Hudson fees

are paid.’ [Citation.] That is, the Attomey General beheves that. because the Hudson fee

“The flaw in this reasonmg is in its focus on the volunmry nature of the paymcm
Many perqulsltes of employment nead not be provided in order for an employee to get

the job done, and in that sense their payment hy a public agency is voluntary a public

under substandard office condmons, with only a week’s vacation cach year, being paid an
uncompentwe salary. Butifan expendmlre of public funds were permxtted only to the
extent essential to oettmg a.day’s work out ofa hcensed attomey, then htﬂe more than
subsistence wages could be provxdcd and the obvmus result would be mabmty to attract
and keep high quality employecs ‘

. “The proper question in revmwmg aperquisite of employment for waste of ubhc
proper q P q p ym P

,agency (Suna’ance V. Mzmzczpal Court |, supm ] 42 Cal.3d at pp 1138- 1139) Normally

the answer will be yes. Paymant for 4 non-essential perqmsite———such as vision. care .
insurance; a prwatc office, or a decent desk chair—benefits the pubhc agency in that as

part of an overall benef ifs package it helps attract and keep supcncn employ ees. Such

pendmu'es are beneficial, useful, and as a practical matter necessalj,f to the staffing of a |

hlgh quality ofﬁce of public attorncys” (County of Ventura, supm 35 Cal App 4th 1035
at pp. 1059-1060 fon. omitted.)

Lucas, supra, 39 Cal. App. 4th 1017, 1s also 1nstructwe As discussed above, Lucas

'complamcd about defendam An-port Dlsmct s contract with 1ts general manager, a cleum :

the court.rejected. And the. _reason? “[T)he Dls’mct may have decided that it was in the

. X 26
'ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
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best- interests of the District a:nd the pubhc to retam h1m under a contract prowdmg good

A benefits and a severance pay prows:on Such prowsmns are often nccessar) to retam

. thh level professmnal and managcnal employees -This is a decision whmh lies wﬂhm
the sound discretion of the agency, pursuant to statutory authonty We may not disturb

5 ||it,” (39 Cal.App. 4th at p. 1927 B

B ~ The two cases. pnmamly rehed on by plamnff-—C‘zry of Ceres v. szy of M odesto
7 {1(1969) 274 Cal. App.2d 545 (City of Ceres) and Los Altos Property Owners Assn v.

8 Huytcheon (19'?7) 69 Cal App.3d 22— are not to the contrary. Itis perhaps enou gh to note
5 1| that both are demurrer cases, and merely held that the complamts there alleged (or could
10 | be amended to allege) a claim for waste of pubhc funds. In any event, neither deals with |
11 ||a fact pattem remotely s1mﬂa1 to that involved here. |

12 , | . Three other’ cases are.cited by plamtlff w1thout d1scu551on, as follovw s: “First, in
13 determmmg whether a challenged expendxture constitutes a waste Cahfomm coufts have
34 mquu:ed into the legmmacy of the underlymg actlon legal, unauﬂlonzed and void and '.
1s 1noperat1ve acts are not protected by. the.couuts as legitimate govemmental acts. (Lucas
2 |1 supra, ] 39 Cal App.4th 1017, 1026- 26 [111ega1] Terry v. Bender, 143 Cal.App.2d 195,
17" 211212 [unauthonzed], Hametz v. County of Sacramento (1925) 195 Cal 676, 682- 683
‘1’3' [void and moperatwe] i (Bnef P 15y These cases, too are mapposxte As discussed

15" |jabove, the beneﬁts here are not illegal, are authonzed are xot void, and are operatlve

20 1| The court ends its discussion with the observation ftom City of Ceres, one of the

- 51 |{principal cases relied on by plamtlff “ “Waste’ . . . means somcthmg more than an

22 alleged mistake by public OfﬂC] als in matters involving the exerc1se of Judgmem or wide
23 discretion. To hold otherwise would mvfce constant harassment of c1ty and county
54 || officers by disgruntled citizens: and could seriously hamper our representatwe form of
.5 || goverhment at the 1oca1 level. Thus, the courts should not take judicial cognizance of

'2% dlsputes which are pnmanly pohtleal in nature, nor should they attempt to enjoin every -

7 expend1ture which does not meet with a taxpayer’s approva ” (Czty of Ceres, supra,

274 Cal.App.2d at p. 555)

. 28
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Defendants objectmns 10 ev1dence ﬁled on November 13 2006 are ruled onas -

3 || follows: ,
K ) Objeotlon 1—~sustamed hcarsay
5 | 2) Objcchon 2—ovem11ed . )
6 'I Plaintiff’s obj ection t0 the documcnt subm1tted at the heanng (RT 4l)~—~susta1ned ‘
Iv. DISPOSITION | |
8 For each and all, of the reasons set forth above, defcndants motion for summary
5 Judgment is granted Counscl for defendants shall prepare a judgment in acoordance with| -
a0 || this order
z: Dated@[‘év 'K W7 By %rﬂ,&&/“
' stice ;Tames A. Rmhman
| | i Sitting by Assignment asa
Judge of the Superior Court
15 “of California
1? County of Los Angeles
17
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