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I. Executive Summary  
 
This report provides the results of the inquiry into the case of Carlos Martinelly Montano, 
an illegal alien, who has been charged in Prince William County, Virginia with 
involuntary manslaughter.  On August 1, 2010, Montano crashed into oncoming traffic, 
killing one passenger and critically injuring two others, all of whom were Catholic nuns.  
Since the incident, Montano has been detained pending resolution of his criminal case.   
In addition, ICE issued a detainer to prevent his release into the community once his 
criminal case and any sentence are completed.  
 
This report reviews changes in programs and policies that ICE began instituting in 2009 
in order to prevent the release of aliens who are criminals or otherwise pose a risk to 
public safety into the community, and to identify illegal aliens incarcerated by state and 
local law enforcement agencies.  The report also includes recommendations to improve 
operations and focus immigration enforcement in a manner that best promotes public 
safety.   ICE has fully implemented these recommendations.   
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II. Background and Chronology 
 
Montano is a 23-year-old native and citizen of Bolivia who, along with his family, 
entered the United States illegally and without inspection in 1996.  At the time that he 
entered the United States, he was approximately nine years old.  In 2007, Montano filed 
an application with U.S. Citizenship and Immigration Services (USCIS) to adjust his 
status to that of a lawful permanent resident based on his father's employment-based visa 
petition.1   
 
On December 7, 2007, Montano was convicted for driving under the influence (DUI) in 
Prince William County, Virginia and was sentenced to serve 30 days of incarceration.  
The judge in Prince William County, however, suspended all 30 days of the jail sentence 
with the result that Montano was not jailed for his offense.  Local authorities did not seek 
to determine Montano’s immigration status nor did they contact ICE.  At the time of this 
DUl conviction, the Secure Communities program did not exist.  The Secure 
Communities program deploys technology to allow ICE to identify illegal aliens 
processed by local law enforcement agencies based on their fingerprints.  Under the 
Secure Communities program, when the arresting authority books and fingerprints 
someone, the person’s fingerprints are sent electronically to be compared against criminal 
and immigration databases to reveal prior criminal or immigration contacts. 
  
Almost one year later, on October 4, 2008, Montano was booked into jail in Prince 
William County and charged with another misdemeanor DUl.  At the time of this arrest, 
the local authorities determined that Montano was an illegal alien.  Thus, ICE lodged an 
immigration detainer against him.  As a result of the immigration detainer, immigration 
officers took him into custody.  On October 7, 2008, Prince William County officials 
released him from custody.  On that same day, ICE officers instituted removal 
proceedings, serving Montano with a Notice to Appear (NTA) and charging him with 
removability because he had entered the United States unlawfully in 1996.  
 
ICE agents determined that Montano was a candidate for the Alternatives to Detention 
(ATD) program and that they could ensure he would appear for immigration hearings if 
they monitored his whereabouts using GPS technology.  GPS allows ICE to locate an 
alien who fails to appear as required for immigration proceedings.   
 
ICE records indicate that ICE forwarded the NTA to DOJ’s Executive Office for 
Immigration Review (EOIR) on November 7, 2008, approximately one month after ICE 
officers served Montano with the NTA.   ICE again filed the NTA with EOIR on 
December 12, 2008, because EOIR did not have a record of the November 7, 2008 NTA 
that ICE sent.   On April 20, 2009, EOIR mailed a notice scheduling a hearing for May 7, 
2009.  While EOIR had a hearing scheduled for April 21, 2009, EOIR failed to serve 
                                                 
1 On October 14, 2010, USCIS administratively closed Montano's application to adjust 
status because he was in removal proceedings and jurisdiction over his immigration status 
resided with an immigration judge within the Department of Justice (DOJ).  
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Montano with notice of the hearing.  This delayed the removal proceedings.  On April 27, 
2009, as a result of the October 2008 DUI arrest, the Circuit Court of Prince William 
County convicted Montano and sentenced him to serve 12 months and 3 days in jail.  
However, the judge in Prince William County suspended 11 months and 13 days of 
Montano’s sentence.   As a result of the judge’s decision, Montano served less than two 
weeks in Prince William County for his second DUI conviction.  
 
On April 29, 2009, ICE officers lodged an immigration detainer for Montano with the 
Prince William County Jail to ensure that local authorities would turn Montano over to 
their custody after he had served his sentence.  On May 7, 2009, after Montano served the 
portion of his sentence that had not been suspended, ICE took him into custody.  Based 
on Montano’s compliance during his prior participation in the ATD program, ICE 
officers released Montano on the prior order of supervision (dating back to 2008) with the 
condition that he report to ICE on a regular basis.  ICE did not impose the highest form of 
ATD.  As required by ICE, Montano reported to ICE a total of five times and complied 
with the terms of his supervision.  
 
On May 7, 2009, while Montano remained in criminal custody, Montano's attorney 
appeared on his behalf in immigration court before an immigration judge with DOJ’s 
EOIR and requested termination of the case based on the application pending with 
USCIS.  The immigration judge postponed Montano’s case and selected an available 
hearing on EOIR’s docket seven months later, on December 3, 2009.  
 
In the course of ICE’s review of the Montano case, it was discovered that Montano  
had two encounters with law enforcement at the county level during 2009-2010.  County 
court records show that Montano was charged on March 5, 2009, in Fairfax County, 
Virginia, with misdemeanor failure to appear related to driving without a license.  Local 
officials dismissed this charge against Montano on May 5, 2009.  County officials did not 
contact ICE.  On April 27, 2010, a Manassas Park police officer cited Montano for 
misdemeanor reckless driving.  There is no record indicating that Montano was booked or 
fingerprinted or that Manassas Park officials contacted ICE.  On June 1, 2010, Montano 
was convicted for reckless driving and fined $500.  Again, ICE was not contacted 
following the citation or conviction.   
 
On December 3, 2009, Montano and his attorney appeared in immigration court.  
Montano’s attorney again sought to terminate the removal proceedings before DOJ’s 
EOIR.  ICE opposed termination of the removal proceedings because of Montano's 
criminal record.  Over ICE’s objection, EOIR again postponed the case, this time until 
August 19, 2010. 
 
On August 1, 2010, just 18 days before the date of the rescheduled hearing before EOIR, 
Montano crashed his car into another vehicle, killing one nun and critically injuring two 
others.  
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III. Analysis 
 
The focus of the Montano inquiry is to examine the chain of events to ensure that (1) 
state and local authorities have the information they need to check the immigration status 
of offenders, and (2) offenders who threaten the community are not released.  In this 
particular case, we examined ICE programs and policies and the options state and local 
enforcement had available at the time of these incidents and currently.  One key area of 
inquiry was the decision by ICE in 2008 to place Montano in the ATD program instead of 
detaining him.  Another area of inquiry was to pinpoint missed opportunities by state, 
local, and federal authorities.   
 
In 2008, when the decision was made to release Montano, fewer beds were available in 
the Washington, D.C. metropolitan area.  In addition, two policies in effect in 2008 
supported the officers’ decision to release Montano.  The first was a memorandum issued 
on October 18, 2004, by then-Under Secretary Asa Hutchinson.  That memorandum 
granted the Director of the Office of Detention and Removal Operations (DRO, now 
Enforcement and Removal Operations or ERO) discretionary authority with respect to the 
allocation of bed space for all aliens who were not subject to mandatory detention 
pursuant to statute.   

 
The second was a memorandum issued on August 1, 2007, by the then-director of DRO. 
That memorandum directed the field to consider and utilize all appropriate alternatives to 
detention for aliens.  That policy, along with the 2004 policy granting broad discretion to 
the field about how to use detention resources, left the officers relatively free to use 
discretion in the Montano case and release him in light of the pending application with 
USCIS, his young age at the time of entry, his strong family ties, letters from his family 
and Catholic Charities, and the fact that he had completed an alcohol rehabilitation 
program.  
 
The officers exercised discretion to release Montano based on all of the factors above and 
based on the limited availability of bed space to detain Montano relative to the number of 
people charged with DUI and other offenses. 
 
In 2008, the consideration of these factors and the relevant policies discussed above 
resulted in a decision to release Montano on ATD pending removal proceedings.  
Montano’s appearance for his hearings while supervised reflects that ATD, and related 
forms of supervision, can address the flight risk but are less useful to protect public 
safety.  As compared to 2008, the result today would almost certainly differ due to 
revisions to the agency's enforcement priorities and the availability of tools designed to 
ensure that available detention resources are used to best protect public safety.   
 
Since January of 2009, ICE has shifted its priorities to place the greatest emphasis on the 
apprehension, detention, and removal of criminal aliens who pose a threat to public 
safety.  On June 30, 2010, Director Morton clearly articulated agency policy and issued a 
memorandum formally outlining these immigration enforcement priorities.  This 
memorandum prioritizes the apprehension, detention, and removal of criminal convicts 
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and places particular emphasis on repeat offenders and aliens who pose a risk to public 
safety.  Under the priorities outlined in this memorandum, Montano likely would have 
been detained for three reasons, namely that he was: (1) a convict; (2) a repeat offender; 
and (3) a demonstrated danger to public safety.  
 
ICE has tools at its disposal to ensure uniform detention decisions focused on public 
safety.  For instance, ICE's continued expansion of the Secure Communities program will 
identify aliens booked for offenses like DUI.  Once identified, ICE's priorities, as 
reflected in Director Morton's June 30, 2010 memorandum, will help to ensure that 
detention resources are used to prevent the return of criminals to our streets.  
 
This case also demonstrates the importance of continuing ICE's efforts to decrease the 
amount of time a case remains on the non-detained docket of DOJ’s EOIR.  Unrelated to 
this tragic case, ICE and USCIS drafted joint guidance to expedite the adjudication of 
petitions pending with USCIS for aliens in proceedings.  The guidance, issued on August 
20, 2010, will reduce the number of continuances or postponements that an immigration 
judge in DOJ’s EOIR will grant while waiting to see if an alien may be eligible for lawful 
permanent residence.  This guidance also advises ICE attorneys to decline to move to 
dismiss cases if the alien has been convicted of crimes or poses a threat to public safety. 
Each Office of Chief Counsel has a standard operating procedure that discourages 
continuances/postponements unless good cause is shown.  As a result, Montano's pending 
petition with USCIS would likely carry less weight than it did in 2008.  ICE is also 
meeting regularly with DOJ to encourage EOIR to expedite the adjudication of detained 
cases and the cases of aliens supervised on ATD.  In January 2010, ICE and DOJ started 
a pilot program in Baltimore and Miami to expedite the adjudication of cases in which 
the alien is on ATD.  
 
Additionally, in 2010, ICE secured 500 additional beds within the jurisdiction of the 
Field Office Director for the Washington, D.C. area.  Furthermore, ICE has directed 
additional funds to the field office covering the Washington, D.C. area so funding and 
bed space will less likely result in discretionary decisions to release aliens convicted of 
crimes, particularly repeat offenders and those who pose a threat to public safety. 
 
Nationwide, however, ICE simply does not have the funding that would be required to 
detain all aliens charged with or convicted of DUI offenses.   The most certain way to 
ensure detention today would be the addition of substantial detention beds and staff to 
manage an increase in the detained population.  Doing so, of course, would also require 
DOJ’s EOIR to add immigration judges to adjudicate the detained docket.  Increasing the 
number of immigration judges would result in removal proceedings being adjudicated 
faster, and thus in removals taking place more quickly.  This increased turnover in 
detainees would create additional detention space. 
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IV. Recommendations  
 
Continue the rapid expansion of Secure Communities to identify removable aliens 
charged with and convicted of crimes.  Seek funding for staff and detention beds to 
address all criminal aliens identified through the Secure Communities initiative.    
 
Work with DOJ’s EOIR to expedite the adjudication of cases involving criminal aliens, 
including by increasing the number of immigration judges to adjudicate the cases.  
 
Work with DOJ’s EOIR to expedite the adjudication of cases involving aliens supervised 
on ATD, including by increasing the number of immigration judges to adjudicate cases. 
 
Implement a risk assessment tool nationwide.  ICE has developed a risk assessment tool 
which will be built into the ENFORCE processing system.  This tool will ensure that 
decisions regarding the detention and release of aliens will be completed more uniformly  
The tool is weighted to ensure sound detention decisions for aggravated felons, felons, 
and serious misdemeanants, such as aliens convicted of misdemeanor DUI, misdemeanor 
assault, or domestic violence.  Implementation hinges on negotiations with Council 118 
of the American Federation of Government Employees.  
 
Monitor and ensure compliance with Director Morton’s June 30, 2010 Civil Enforcement 
Priorities memorandum so that detention space is used to detain criminal convicts, 
recidivists, and aliens who pose a threat to public safety.  
 
Reallocate funding among field offices to allow detention of criminal aliens to the fullest 
extent possible, recognizing the limitations of the budget overall and the need to maintain 
the end of "catch and release" along the Southwest border.  
 
Continue to prioritize the apprehension of aliens convicted of crimes (including driving 
under the influence) who are the subject of formal orders of removal or living at large in 
our communities.  
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