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1. Introduction

The last two years have witnessed a flurry of legislative activity regarding the lobbying
activities of tax-exempt organizations. Concerns have been raised regarding the extent of their
lobbying and whether additional limitations should be imposed. Last year, in response to some
of these concerns, the Lobbying Disclosure Act of 1995 was enacted, to become effective January
1, 1996. 2 U.S.C. 1601 et seq. In addition to requiring organizations that engage in lobbying
to register and report on their activities, the Act provides that IRC 501(c)(4) organizations that
engage in lobbying are not eligible to receive Federal funds as an award, grant, or loan.1 Debate
concerning further, non-tax legislation continues.

Nevertheless, as Miriam Galston has noted in Lobbying and the Public Interest:
Rethinking the Internal Revenue Code’s Treatment of Legislative Activities,” 71 Tex. L. Rev.
1269 (1993), the primary vehicle for regulating organizations’ legislative activities is the Internal
Revenue Code. In her article, Professor Galston observes that the Code creates four separate and
very different regulatory regimes” regarding lobbying. Id. at 1275-81.

The first regime, which applies to IRC 501(c)(3) public charities, permits these
organizations to lobby so long as they do not devote a substantial part” of their activities to
attempting to influence legislation. This system has two subsets, which employ different tests
of substantiality. The older, enacted in 1934, applies facts and circumstances criteria to
determine substantial part.” The newer was introduced in 1976, by the enactment of
IRC 501(h) and IRC 4911. IRC 501(h) provides that certain public charities may make an
election and have their lobbying activities governed by expenditure tests in lieu of being subject
to the IRC 501(c)(3) substantial part” test. If the expenditure limits are exceeded, a tax under
IRC 4911 will be imposed or, if the limits are exceeded by 150 percent over a defined period,
exempt status will be lost. The tests are discussed in Parts 2 and 3.

The second regime applies to IRC 501(c)(3) private foundations. Under this regime, any
expenditures incurred for lobbying activities are treated as taxable expenditures under
IRC 4945(d)(1) and subject to the tax imposed by IRC 4945(a). Part 4 discusses this topic.

The third regime involves other federally tax-exempt organizations. Outside of
IRC 501(c)(3), there is no specific provision of IRC 501(c) that restricts lobbying activities.
Consequently, the only limit imposed on the lobbying activities of non-IRC 501(c)(3)
organizations is that the lobbying activities must be germane to the accomplishment of the
organization’s exempt purpose. As a result, the organization’s sole activity in support of its
exempt purpose may be lobbying without jeopardizing its tax exemption. This topic is discussed
in Part 5.

1 SeeRobert A. Boisture, What Charities Need to Know to Comply with the Lobbying Disclosure Act of
1995,” 13 EOTR35 (Jan. 1996) and Miriam Galston, Simpson’s Lobbying Provision: More Bark than Bite,” 13
EOTR 45 (Jan. 1996) for descriptions of the provisions and effects of the Lobbying Disclosure Act.
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The fourth regime concerns the lobbying expenditures of businesses. These rules are set
forth in IRC 162. Until recently, this was not a subject that particular concerned exempt
organizations. Now, however, because of the lobbying disallowance provisions of the Omnibus
Budget Reconciliation Act of 1993 (OBRA 1993), exempt organizations also must consider the
provisions that disallow deductions for lobbying by businesses. Part 6 discusses this topic.

2. Lobbying Activities of IRC 501(c)(3) Nonelecting Public Charities

A. Legislative and Regulatory History

(1) The Pre-Statutory Era

Prior to 1934, there was no specific statutory restriction on the lobbying activities of
charities. Early regulations, however, provided that organizations formed to disseminate
controversial or partisan propaganda” were not educational” within the meaning of the statute.
Treas. Reg. 45, art 517 (1919 ed.); T.D. 2831, 21 Treas. Dec. Int. Rev. 285 (1919). The import
of the regulation became the subject of litigation concerning the deductibility of a contribution
or bequest to an organization. The deduction was disallowed in some cases. SeeHerbert E.
Fales, 9 B.T.A. 828 (1927) (contributions to various temperance organizations); Joseph M. Price,
12 B.T.A. 1186 (1928) (contribution to the Civic Fund of the City Club of New York); Slee v.
Commissioner, 42 F.2d 184 (1930), aff’g15 B.T.A. 710 (1929) (contribution to the American
Birth Control League); Henriette T. Noyes, 31 B.T.A. 121 (1934) (contribution to a women
voters’ league); Vanderbilt v. Commissioner, 48 F.2d 360 (1st Cir. 1937) (bequest to the National
Women’s Party). In other cases, the deduction was allowed. SeeWeyl v. Commissioner, 48
F.2d 811 (2nd Cir. 1931), rev’g18 B.T.A. 1092 (1930) (contribution to the League for Industrial
Democracy); Cochran v. Commissioner, 78 F.2d 176 (4th Cir. 1935), rev’g30 B.T.A. 1115
(1934) (contribution to the World League Against Alcoholism). In one case, a contribution to
an organization was allowed, while another, to a cognate organization, was disallowed.
Leubuscher v. Commissioner, 54 F.2d 998 (2d Cir. 1932), modifying30 B.T.A 1022 (1930)
(bequest to two organizations to teach the ideas of Henry George relative to the single tax on
land).2

2 Commentators differ on the overall import of these decisions. Dean E. Sharp, Reflections on the
Disallowance of Income Tax Deductions for Lobbying Expenditures,” 39 B.U. L. Rev.365, 387 (1959), simply notes
that these cases, as well as cases decided after 1934, are in conflict.” Others have deduced a trend. William H.
Lehrfeld, The Taxation of Ideology,” 19 Cath. U. L. Rev.52, 59 (1969), emphasizes the controversial nature of
the organization’s agenda; he concludes that [o]nly the meek inherited the tax exemption.” Tommy F. Thompson,
The Availability of the Federal Educational Tax Exemption for Propaganda Organizations,” 18 U.C. Davis L. Rev.

487, 498-501 (1985), contends that the determining factor in these cases was whether the organization attempted to
influence legislation. (Thompson also states, at 498 n. 29, that no evidence suggests that the Service actively
discriminated against organizations that advocated extreme viewpoints, or in favor of organizations that advocated
mainstream viewpoints. The evidence suggests that the Service did in fact apply the standard strictly and
evenhandedly.”) Laura B. Chisholm, Exempt Organization Advocacy: Matching the Rules to the Rationales,” 63
Ind. L.J. 201, 216 n. 78, after noting Mr. Lehrfeld’s and Professor Thompson’s analyses, concludes: With a few
exceptions, the cases seem to support the [legislative activity] contention at least as convincingly as they support the
proposition that advocacy perseor controversiality was the basis for denial of exemption or deductibility.”
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Of all these cases, Sleeis paramount. In Slee, the organization at issue, the American
Birth Control League, gave free medical services to married women, collected and distributed
information about birth control, and sought to enlist the support and cooperation of legislators
in repealing and amending statutes preventing birth control. Judge Learned Hand, writing for a
unanimous court, dismissed the controversial nature of the League’s program as irrelevant: We
cannot discriminate unless we doubt the good faith of the enterprise.” Slee, at 185. Instead, he
focused on the League’s legislative activity:

Political agitation as such is outside the statute, however innocent
the aim, though it adds nothing to dub it propaganda,” a
polemical word used to decry the publicity of the other side.
Controversies of that sort must be conducted without public
subvention; the Treasury stands aside from them.Id.3

Immediately after this statement, however, Judge Hand made a distinction:

Nevertheless, there are many charitable, literary and scientific
ventures that as an incident to their success require changes in the
law. A charity may need a special charter allowing it to receive
larger gifts than the general laws allow. . . . A society to prevent
cruelty to children, or animals, needs the positive support of law
to accomplish its ends. . . . We should not think that a society of
booklovers or scientists was less literary” or scientific,” if it
took part in agitation to relax the taboos upon works of dubious
propriety, or to put scientific instruments on the free lists. All such
activities are mediate to the primary purpose, and would not, we
should think, unclass the promoters.The agitation is ancillary to
the end in chief, which remains the exclusive purpose of the
association. Trinidad v. Sagrada Orden, 263 U.S. 578, 44 S. Ct.
204, 68 L. Ed. 458 [1924].Id. (Emphasis added.)4

The League, however, did not come within this exception because there was no evidence
that its legislative activity was confined solely to relieving its hospital work from legal

3 This holding was reflective of the common law regarding lobbying in England and in Massachusetts, but not
in any other jurisdiction. SeeGirard Trust Co. v. Commissioner, 122 F.2d 108, 113-114 (Clark, J., dissenting); Elias
Clark, The Limitation on Political on Political Activities: A Discordant Note in the Law of Charities,” 46 Va. L.
Rev. 439, 447-448 (1960). Professor Clark, who is critical of the decision because it assumes the validity of the
restriction without attempting to justify it by argument or authority,” nevertheless notes: Later courts have accepted
the principle as settled.” Id. at 446-447.

4 The citation of Trinidadis an obvious reference to the Court’s observation in that case that the exemption
statute says nothing about the source of the income, but makes the destination the ultimate test of exemption.”
Trinidad, at 581. The practical result of the Court’s statement was that an organization could qualify for tax exempt
status so long as the income was used for exempt purposes; its source was irrelevant. This became known as the
destination of income” test, and was the pervading standard for congruence with charitable exemption until the

passage of the unrelated business income tax and the feeder organization rules in the Revenue Act of 1950.
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obstacles.” Id. Therefore, contributions to the League were not deductible. This disallowance,
accordingly, was based not upon the controversial nature of the League’s activities, nor upon its
attempts to influence legislation perse; instead, it was based upon the assumption (actually, the
lack of evidence to refute the assumption) that its legislative activities went beyond its charitable
purposes.5

What Sleeproclaims is an analog to Trinidad’s destination of income” test -- a
destination of lobbying” test. As will be discussed in the next section, this did not become the

precise formulation of the statutory restriction on lobbying; nevertheless, Sleeserved as the basis
of what was to follow.

(2) The Lobbying Restriction

In 1934, the limitation on the lobbying activities of IRC 501(c)(3) organizations, requiring
that no substantial part of an organization’s activities constitute carrying on propaganda or
otherwise attempting to influence legislation,” became part of the statute. Revenue Act of 1934.
The legislative history is sparse.

What we do know is that the Senate Finance Committee staff drafted the provision and
that it was added to the Revenue Act of 1934 as a floor amendment.6 We also know that
Senator David Reed, the ranking minority member of the Committee and the provision’s apparent
sponsor, was dissatisfied with its formulation:

There is no reason in the world why a contribution made to the
National Economy League should be deductible as if it were a
charitable contribution if it is a selfish one made to advance the
personal interests of the giver of the money. That is what the
committee was trying to reach; but we found great difficulty in
phrasing the amendment. I do not reproach the draftsmen. I think
we gave them an impossible task; but this amendment goes much
further than the committee intended to go.78 Cong. Rec. 5,861
(1934).

It is not clear, however, to what extent Senator Reed was speaking for the entire
Committee. If the Committee were so dissatisfied with the provision, they could have tabled it
-- contributions to most charities are unselfishly motivated. Likewise, if the Congress or the
Administration felt that the critical issue was that more prevention of cruelty societies and
crippled children’s organizations would be affected by its enactment than selfish” organizations,

5 Judge Hand’s decision made no mention of the Treasury regulation. The Board of Tax Appeals decision, in
contrast, discussed it. Slee, 15 B.T.A. at 715.

6 The provision also contained a restriction on participation in partisan politics.” The provision, however, was
dropped in conference, so that only the lobbying restriction remained. H.R. Conf. Rep. No. 73-1385, 73d Cong.,
2d Sess. 3-4 (1934). In explaining its deletion, one of the House managers, Representative Samuel B. Hill stated,
We were afraid this provision was too broad.” 73 Cong. Rec. 7,831 (1934).
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it would not have become law. One suspects that the provision was enacted simply because there
was a general sentiment that lobbying by charities should be restricted.7 This is not to doubt that
the selfish/unselfish” formula was what Senator Reed wanted drafted, nor that, as he stated, the
Committee staff tried to draft it but found it impossible.8 However, the reference to the National
Economy League seems to indicate that the Senator had embarked on a personal crusade that
may not have been taken too seriously by his colleagues, who seized the opportunity to enact a
broader restriction.9

7 The Committee considered, and rejected, application of the provision to restrict contributions to war veterans’
associations. Id. at 5,861 (remarks of Senator Pat Harrison, chairman of the Committee).

8 The National Economy League is discussed in note 9. Senator Reed’s view of the League as selfishly
motivated was not universally shared. For example, in an editorial, the New York Timespraised the League
chairman’s (and, by implication, the League’s) patriotism, disinterestedness, and loyalty.” Useful Service,” April
27, 1933, at 16. The impossibility of starting with the National Economy League and drafting a selfish/unselfish”
standard is apparent.

9 Senator Reed had been one of the leaders of the considerable number of Old Guard” Republicans during the
Harding, Coolidge, and Hoover administrations. After the 1932 election, however, their numbers had been drastically
reduced, as had Reed’s influence. A 1933 Newsweek portrait of the Senator, Reed: Hamiltonian, Mellon Attorney,
and Penn. Senator, May 6, 1933, at 18-19, presents him as a beleaguered figure, having virtually no influence and
being subjected to the abuse of the acid-tongued Senator Harrison. By the time he was denouncing his own bill on
the Senate floor, his situation had worsened. He was locked in a nasty primary battle for renomination; the election
occurred less than two months after his floor speech; the outcome was in doubt. His opponent was his ideological
opposite, the Governor of Pennsylvania, Gifford Pinchot, a leader of the Progressive wing of the Republican Party.
(In addition to their ideological differences, they detested each other: Harold Ickes observed that they had always
fought like two tomcats sitting on a fence.” Arthur M. Schlesinger, Jr., The Coming of the New Deal, 346 (1959).)
Pinchot was not Reed’s only problem; he was also opposed by an organization that would appear to have been his
natural ally, the National Economy League.

The National Economy League was one of the short-lived phenomena of the 1930’s. Organized in 1932,
apparently in reaction to the Bonus March, after two years of prominence, it vanished. A revolt of the haves,”
dedicated to a radical reduction in government expenditures, its leadership was anything but obscure, however. Its
chief spokesman was Admiral Richard Byrd (who served as chairman until he decided to travel to the Antarctic);
Nicholas Murray Butler was its honorary chairman; its original six member advisory board consisted of a former
President (Calvin Coolidge), a defeated candidate for the Presidency (Alfred E. Smith), two former Secretaries of
State (Elihu Root and Newton D. Baker), General of the Armies John W. Pershing, and Admiral Williams Sowden
Sims. Byrd Quits as Head of Economy Group,” N.Y. Times, April 26, 1933, at 5. Mr. Lehrfeld, supra, at 63,
states that it had been accorded charitable status, and the right to receive tax-deductible contributions, in a ruling
letter dated November 3, 1933. Soon thereafter, it submitted its own economic program to the President and
Congress. The New York Timesgave front page treatment to the event and printed the text of the entire program.
Roosevelt Warned Our Debt Will Rise 4 Billion in Year,” Dec. 18, 1933, at 1.

The extent of benefits to war veterans was the League’s foremost concern. It repeatedly urged that benefits
be limited only to those wounded in war. (Appropriations to the Veterans Administration was no small budgetary
matter. In praising the League’s stand, the New York Timesnoted that the appropriations had reached a point
where they accounted for one-third of the entire cost of the Federal government, aside from service on the national
debt.” Useful Service,” April 26, 1933, at 16.) However, this position brought the League into conflict with
Senator Reed, who also made the veterans’ benefits his chief concern. Lurching unexpectedly leftward, outflanking
Pinchot and even Roosevelt, in January 1934, Reed sponsored legislation to restore benefits cut the year before.
Reed Leads Fight on Veterans’ Cuts,” N. Y. Times, Jan. 9, 1934, at 5. The League responded by presenting its

own plan and excoriating Reed’s. Plan to Simplify Veteran Aid Urged,” N. Y. Times, Feb. 19, 1934, at 4. Reed’s
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It is widely accepted that the 1934 legislation represents a codification of the Sleeposition
and a rejection of the strict Treasury point of view, as embodied in the 1919 regulation.10 As
a general statement, this is true. However, there is a significant difference between the two
approaches, and it is not simply that the Congress did not share Judge Hand’s distaste for the
word propaganda.” Rather, the tests used by the two approaches are different. Slee’s
destination of lobbying” approach is a purpose test; the legislation’s no substantial part”

language signifies an activities test. Different results may be reached from this distinction --
under the no substantial part” test, contributions to the American Birth Control League would
remain deductible, regardless of the purpose of its legislative endeavors, if such lobbying were
not substantial;” conversely, if the prevention of cruelty societies’ legislative activities were
substantial,” deductibility would be lost regardless of the lobbying purpose.11 Regulations

stratagem was successful both as legislation and as the substantive centerpiece of his primary campaign. As Arthur
Krock noted in his post-primary analysis of Reed’s victory over Pinchot: Before stripping for the fray, Mr. Reed
took the precaution of getting into the money distributing class himself by leading a successful battle against the
administration for added benefits and restored government pay. . . . This equipped him with at least half of Santa
Claus’s whiskers.” Republicans See Renewed Party in Victory of Reed,” N. Y. Times, May 18, 1934, at 24.

The remainder of 1934 was not kind to either the League or the Senator. On July 23, less than three months
after the effective date of the lobbying restriction, the ruling letter to the League was cancelled. Lehrfeld, supra, n.
2, at 64. On November 6, Senator Reed was defeated by Joseph F. Guffey, who became the first Democratic Senator
elected from Pennsylvania in 60 years.

10 See, e.g., Hearings on H. Res. 217 Before Special Committee to Investigate Tax-Exempt Foundations and
Comparable Organizations, House of Representatives, 83d Cong., 2d Sess. part 1, 433 (1954) (statement of Assistant
Commissioner (Technical) Norman A. Sugarman) and G.C.M. 34289 (May 8, 1970).

11 Slee’s purpose formulation still resonates in IRC 501(c)(3). Rev. Rul. 80-278, 1980-2 C.B. 175, holds that
an organization that institutes and maintains environmental litigation as a party plaintiff operates exclusively for
charitable purposes within the meaning of IRC 501(c)(3). In reaching this conclusion, Rev. Rul. 80-278 states:

In determining whether an organization meets the operational test, the issue is
whether the particular activity undertaken by the organization is appropriately
in furtherance of the organization’s exempt purpose, not whether that particular
activity in and of itself would be considered charitable.

* * *

Therefore, in making the determination of whether an organization’s activities
are consistent with exemption under section 501(c)(3) of the Code, the Service
will rely on a three-part test. The organization’s activities will be considered
permissible under section 501(c)(3) if:

(1) The purpose of the organization is charitable;

(2) the activities are not illegal, contrary to a clearly
defined and established public policy, or in conflict
with express statutory restrictions; and

(3) the activities are in furtherance of the organization’s
exempt purpose and are reasonably related to the
accomplishment of that purpose.

266

IRS-JW-220-000006

Obtained by Judicial Watch, Inc. via FOIA 



Lobbying Issues

written after the enactment of the lobbying restriction did not elaborate upon the statute.
Reg. 86.101(6)-1 (as amended in 1935). The current action” organization regulations were
proposed early in 1959 (24 FR 1420 (Feb. 26, 1959)), and adopted later that year by T.D. 6391
(24 FR 5217 (June 26, 1959)).

(3) Subsequent Statutory Developments

As part of the Tax Reform Act of 1976, Congress enacted IRC 501(h) and IRC 4911 to
provide a second test for determining the amount of allowable lobbying. These provisions are
discussed in Part 3 of this article. In addition, Congress enacted IRC 504 to provide, with certain
exceptions, that IRC 501(c)(3) organizations that lose exempt status due to excessive lobbying
may not at any time thereafter be treated as IRC 501(c)(4) organizations. IRC 504 is discussed
in Part 5.

In 1987, House Ways and Means Oversight Subcommittee Chairman J.J. Pickle
announced that he was initiating an investigation into the lobbying and electioneering activities
of IRC 501(c) organizations. The particular focus of concern was the National Endowment for
the Preservation of Liberty (NEPL), an IRC 501(c)(3) organization. The organization reportedly
received funds from the Iran-Contra arms sales and used the proceeds both to finance
conservative Congressional candidates in the 1986 campaign and to run negative advertisements
about Congressional incumbents who opposed aid to the Nicaraguan Contras. NEPL also
engaged in a considerable amount of grass roots lobbying to garner support for Contra aid.12

The hearings resulted in the enactment of several statutes. One of these, IRC 4912,
concerns the lobbying activities of nonelecting public charities. For years beginning after
December 22, 1987, certain organizations whose IRC 501(c)(3) status is revoked because of
substantial lobbying activities are subject to a five percent excise tax imposed by IRC 4912 on
their lobbying expenditures,” for the year of loss of the exemption. Lobbying expenditure” is
defined in IRC 4912(d)(1) as any amount paid or incurred by a charitable organization in
carrying on propaganda or otherwise attempting to influence legislation.13

What distinguishes lobbying activity from litigation activity, therefore, is lobbying activity, regardless of
its purpose, is expressly restricted by statute, whereas litigation activity is tested on the basis of whether the particular
purpose of the activity is in furtherance of the particular organization’s IRC 501(c)(3) purposes.

12 For a history of the 1987 legislation, see Chisholm, supra, n. 2, at 203-204.

13 H.R. Rep. No. 100-391, 100th Cong., 1st Sess. 1631 (1987) explains the reason for the provision:

The committee concluded that revocation of exempt status may be ineffective in the case of certain
charitable organizations as a penalty or as a deterrent to engaging in more than insubstantial
lobbying activities, particularly if the organization ceases operations after it has diverted all its
tax-deductible contributions and exempt income to improper purposes but before it has been
audited and any income tax liability has been assessed. Accordingly, the committee believes that
in such cases the sanction of revocation of tax-exempt status should be supplemented by an excise
tax, just as under present law excise taxes apply where a public charity electing under section
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IRC 4912 also imposes a similar tax at the same rate on any manager of the organization
who willfully and without reasonable cause consented to making the lobbying expenditures
knowing the expenditures would likely result in the organization’s no longer qualifying under
IRC 501(c)(3). There is no limit on the amount of this tax that may be imposed against either
the organization or its managers.

IRC 4912(c)(2)(C) excepts private foundations from the IRC 4912 taxes because their
lobbying expenditures are already subject to the tax imposed by IRC 4945. In addition, the
IRC 4912 taxes are not imposed on any organization that has elected to be subject to the
lobbying limitations of IRC 501(h) (IRC 4912(c)(2)(A)) or on churches and church-related
organizations that are not eligible to make the IRC 501(h) election (IRC 4912(c)(2)(B)).

(4) The Constitutional Issue

In Regan v. Taxation with Representation of Washington, 461 U.S. 540 (1983), the Court
addressed the question of whether the IRC 501(c)(3) restriction on lobbying violates
constitutional guarantees.

Regan v. Taxation with Representation of Washingtonwas foreshadowed by Christian
Echoes National Ministry, Inc. v. United States, 470 F.2d 849 (10th Cir. 1972); cert. denied, 414
U.S. 864 (1973), where the Tenth Circuit dismissed a claim that the IRC 501(c)(3) prohibition
on lobbying and political activities was an unconstitutional restriction on the organization’s
freedom of speech. In so doing, the court stated:

In light of the fact that tax exemption is a privilege, a matter of
grace rather than right, we hold that the limitations contained in
section 501(c)(3) withholding exemption from nonprofit
corporations do not deprive Christian Echoes of its constitutionally
guaranteed right of freedom of speech. The taxpayer may engage
in all such activities without restraint, subject, however, to
withholding of the exemption, or, in the alternative, the taxpayer
may refrain from such activities and obtain the privilege of
exemption. . . . The congressional purposes evidenced by the 1934
and 1954 amendments are clearly constitutionally justified in
keeping with the separation and neutrality principles particularly
applicable in this case and, more succinctly, the principle that the
government shall not subsidize, directly or indirectly, those
organizations whose substantial activities are directed toward the
accomplishment of legislative goals or the election or defeat of
particular candidates.470 F.2d at 857.

501(h) exceeds the permitted lobbying expenditures or where a private foundation engages in any
political lobbying activities.
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Taxation With Representation of Washington (TWR) attacked the IRC 501(c)(3) lobbying
restriction not only on the ground that it violated the freedom of speech guarantee of the First
Amendment, but also on the ground that it violated the equal protection language of the Fifth
Amendment’s Due Process Clause. The latter argument was based on the contention that those
veterans organizations which qualify for exempt status under IRC 501(c)(19) and for deductible
contributions under IRC 170(c)(3) are permitted to lobby; therefore, organizations qualifying for
exemption under IRC 501(c)(3) and for deductible contributions under IRC 170(c)(2) should be
permitted to lobby as well.

The Supreme Court unanimously held that the IRC 501(c)(3) restriction on lobbying
activities violates neither the freedom of speech guarantee of the First Amendment nor the equal
protection doctrine of the Fifth Amendment. Concerning the First Amendment issue, the Court
stated that this aspect of the case was controlled by its decision in Cammarano v. United States,
358 U.S. 498 (1959). In Cammarano(which is discussed in Part 6, below), the Court upheld
a Treasury Regulation (antecedent to the passage of IRC 162(e)), that denied business expense
deductions for lobbying activities.

As to TWR’s equal protection claim, the Court stated that the general rule of statutory
classifications is that such classifications are valid if they bear a rational relation to a legitimate
governmental purpose, and that [l]egislatures have especially broad latitude in creating
classifications and distinctions in tax statutes.” 461 U.S. at 547. The Court noted that while
statutes are subject to a higher level of scrutiny if they interfere with the exercise of a
fundamental right, such as freedom of speech, the IRC 501(c)(3) legislative restriction does not
infringe upon freedom of speech; therefore, the statutory distinction in treatment of
IRC 501(c)(3) and IRC 501(c)(19) organizations need only have a rational basis. The Court
found such a basis by concluding:

It is not irrational for Congress to decide that tax exempt charities
such as TWR should not further benefit at the expense of taxpayers
at large by obtaining a subsidy for lobbying.

It is also not irrational for Congress to decide that, even though it
will not subsidize substantial lobbying by charities generally it will
subsidize lobbying by veterans organizations. . . . Our country has
a long standing policy of compensating veterans for their past
contributions by providing them with numerous advantages. This
policy has always been deemed to be legitimate.” Personnel
Administrator v. Feeney, 442 U.S. 256, 279 n. 25 (1979).Id. at
550-551.
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attempt to influence legislation and organizations that intervene in political campaigns.

For purposes of the lobbying restriction, an organization is an action” organization on
either of two distinct grounds. The first occurs if a substantial part of the organization’s
activities involves attempting to influence legislation. Reg. 1.501(c)(3)-1(c)(3)(ii) states that an
organization will be regarded as attempting to influence legislation if it does the following:

(A) Contacts, or urges the public to contact, members of a legislative body for
the purpose of proposing, supporting, or opposing legislation, or

(B) Advocates the adoption or rejection of legislation.

The second ground is found in Reg. 1.501(c)(3)-1(c)(3)(iv), which provides that an
organization is an action” organization if it has the following two characteristics:

(A) Its main or primary objective or objectives (as distinguished from its
incidental or secondary objectives) may be attained only by legislation or
a defeat of proposed legislation; and

(B) It advocates, or campaigns for, the attainment of such main or primary
objective or objectives as distinguished from engaging in nonpartisan
analysis, study, or research and making the results thereof available to the
public.

In determining whether an organization has these two characteristics, all of the
surrounding facts and circumstances, including the articles and all activities of the organization,
are to be considered.

Under IRC 501(c)(3), there are certain
3. How is nonpartisan analysis

distinguished from attempts to
influence legislation?

circumstances where nonpartisan analysis, study,
or research of matters pertaining to legislation
may be educational and will not constitute
attempts to influence legislation.18 This occurs
where the material is available to the public,
governmental bodies, officials, and employees,

and where the organization does not advocate the adoption or rejection of legislation. See
Reg. 1.501(c)(3)-1(c)(3)(iv). Several revenue rulings discuss this issue.

18 In Haswell v. U.S., 500 F.2d 1133, 1144 (Ct. Cl. 1974), cert. denied, 419 U.S. 1107 (1975), the Court of
Claims explained what nonpartisan” means as follows:

Nonpartisan,” as used in the statute and regulations, need not refer to
organized political parties. Nonpartisan analysis, study, or research is oriented
to issues and requires a fair exposition of both sides of the issue involved.
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In Rev. Rul. 64-195, 1964-2 C.B. 138, an IRC 501(c)(3) organization that conducted
educational activities relating to the law, legal education, and lawyers became interested in the
question of court reform in the particular state in which it was organized. A constitutional
amendment requiring revision of the state’s court system was agreed to by the state legislature
and submitted to the public for approval. The organization embarked upon a program of study,
research, and assembly of the materials necessary to make an evaluation of the legislation.
Experts were assembled and employed to conduct an extensive analysis of all materials relating
to court reform in the United States and a detailed study and analysis of the pertinent existing
case and statutory law of the state. The organization did not expend any funds or otherwise
participate in any campaign to present the bills or persuade the public to vote for the amendment.
The revenue ruling finds that the organization clearly did not expend funds or participate in any
way in the presentation of any proposed bills to the State legislature or advocate either approval
or disapproval of the proposed constitutional amendment by the electorate. Instead, the
organization’s involvement with court reform consisted of the study, research, and assembling
of materials on a nonpartisan basis and the dissemination of such materials to the public.
Accordingly, the revenue ruling concludes that the organization is not an action” organization
as that term is defined in Reg. 1.501(c)(3)-1(c)(3). Therefore, this activity does not affect its
IRC 501(c)(3) status.

In contrast, the IRC 501(c)(4) organization described in Rev. Rul. 68-656, 1968-2 C.B.
216, drafted legislation and presented petitions supporting such legislation. These activities
placed the organization beyond the purview of engagement in nonpartisan analysis, study, or
research of matters pertaining to legislation; it had crossed over into attempting to influence
legislation.19

In Rev. Rul. 70-79, 1970-1 C.B. 127, an organization was created to assist local
governments of a metropolitan region by studying and recommending regional policies directed
at the solution of mutual problems. Although some of the plans and policies formulated by the
organization could only be carried out through legislative enactments, the organization did not
direct its efforts or expend funds in making any legislative recommendations, preparing
prospective legislation, or contacting legislators for the purpose of influencing legislation. Rev.
Rul. 70-79 holds that the organization qualifies for IRC 501(c)(3) status because of the
educational nature of its activities and because it abstained from advocating the adoption of any
legislation or legislative action to implement its findings.

19 The facts described in Rev. Rul. 64-195 and Rev. Rul 68-656 bear a distinct resemblance to the facts litigated
in Dulles v. Johnson, 273 F. 2d 362 (2d Cir. 1959). In Dulles, the Second Circuit found that bequests to various
Bar Associations were deductible from the taxable estate under the predecessor statute to IRC 2055, in part because
the legislative recommendations of the Associations . . . are designed to improve court procedure and or to clarify

some technical matter of substantive law. They are not intended for the economic aggrandizement of a particular
group or to promote some larger principle of governmental policy.” Id. at 367. Rev. Rul. 64-195 also reaches a
favorable conclusion, but on the basis of the absence of advocacy. By implication, therefore, it rejects the Dulles
basis -- the nature of the legislation. Rev. Rul. 64-195, accordingly, is yet another repudiation of the good/bad”
or selfish/unselfish” analysis.
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The organization described in Rev. Rul. 70-79 can be distinguished from the organization
discussed in Rev. Rul. 62-71, 1962-1 C.B. 85. The latter organization is a corporation formed
for the purpose of supporting an educational program with regard to a particular doctrine or
theory. It was the announced policy of the organization to promote its philosophy by educational
methods as well as by the encouragement of political action. Most of the publications
disseminated by the organization, together with a substantial part of its other activities, dealt with
the theory advocated. This theory or doctrine can be put into effect only by legislative action.

Rev. Rul. 62-71 concludes that while the portion of the organization’s activities that
consisted of engaging in nonpartisan analysis, study and research and making the results thereof
available to the public, when considered alone, may be classified as educational within the
meaning of IRC 501(c)(3), the organization was primarily engaged in not only teaching but
advocating the adoption of a particular doctrine or theory that can become effective only by the
enactment of legislation. Since the primary objective of the organization can be attained only
by legislative action, a step that the organization encouraged or advocated as a part of its
announced policy, as opposed to merely engaging in nonpartisan analysis, study and research and
making the results thereof available to the public, it is an action” organization as that term is
defined in Reg. 1.501(c)(3)-1(c)(3) of the regulations. Accordingly, the organization does not
qualify for IRC 501(c)(3) exempt status.

In addition, it should be noted that activities which appear by themselves to be educational
in nature may, in fact, be part of a broader purpose to influence specific legislative action. For
example, in the case of Roberts Dairy Company v. Commissioner, 195 F.2d 948 (8th Cir. 1952),
cert. denied, 344 U.S. 865 (1952), the organization prepared and distributed materials to inform
its members and the public of certain tax disparities between business organizations. The court,
apparently looking beyond the actual material distributed, held that since the ultimate objective
was the revision of the tax laws, the organization was attempting to influence legislation.

Generally, if an organization appears
4. May appearances before

leg i s l a t i ve commi t t ees
const i tute attempts to
influence legislation?

before a legislative committee to discuss
legislation, that action will be an attempt to
influence legislation. However, attempting to
influence legislation does not include such
appearances when the organization appears before
legislative committees in response to official
requests for testimony. The Service has ruled

that a university’s exemption would not be jeopardized when, in response to an official request,
it sent representatives who could advise a Congressional committee on the possible effects of
specific legislation. SeeRev. Rul. 70-449, 1970-2 C.B. 111, where the Service concludes that
attempts to influence legislation as described in the regulations imply an affirmative act and

require something more than a mere passive response to a Committee invitation.” While stating
that the legislative history is silent on this point, the Service concludes that it is unlikely that
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Congress, in framing the language of this provision, intended to deny itself access to the best
technical expertise available on any matter with which it concerns itself.”20

As noted above, legislation does not
5. May requests to executive

bodies constitute attempts to
influence legislation?

include actions by executive bodies. Therefore,
requesting executive bodies to take some action
would generally not constitute attempting to
influence legislation. This is not the case where
the organization requests the executive bodies to
support or oppose legislation. Requesting

executive bodies to support or oppose legislation is included in the purview of attempting to
influence legislation.” Rev. Rul. 67-293, 1967-2 C.B. 185; Roberts Dairy Company v.
Commissioner, 195 F.2d 948 (8th Cir. 1952), cert. denied, 344 U.S. 865 (1952); American
Hardware and Equipment Company v. Commissioner, 202 F.2d 126 (4th Cir. 1953), cert. denied,
346 U.S. 814 (1953).

Where an IRC 501(c)(3) organization is
6. May lobbying activities of

individuals be attributable to
IRC 501(c)(3) organizations?

involved, it is frequently necessary to determine
whether a lobbying activity is attributable to the
organization or merely the act of an individual.
The Service has developed attribution rules to fit
a number of situations. Questions involving
lobbying activity, political campaign activity, and

illegal activity have provided a body of administrative law that may be used to address issues of
attribution.

As is noted in G.C.M. 34631 (Oct. 4, 1971) and G.C.M. 39414 (Feb. 29, 1984), principles
of agency law apply to this determination. A further discussion of the standards used is found
in G.C.M. 34523 (June 11, 1971), which addresses actions attributable to colleges and universities
in considering their exempt status:

Only actions by the exempt organization can disqualify it from
501(c)(3) status. Since organizations act through individuals, it is
necessary to distinguish those activities of individuals done in an
official capacity from those that are not. Only official acts can be
attributed to the organization. Provision is made in the articles of
organization by which a school is created, by its bylaws, and by
other valid and proper means, for delegating authority and

20 Publication of Rev. Rul. 70-449 was approved in G.C.M. 34289 (May 3, 1970). G.C.M. 34289 furnished a
second rationale, i.e., the 1969 enactment of IRC 4945, with the exceptions for nonpartisan analysis, technical advice,
and self-defense, was intended to restate, rather than revise, the existing definition of attempting to influence
legislation. The same conclusion is expressed in G.C.M. 36127 (Jan. 2, 1975). Rev. Rul. 70-449 did not adopt this
position, however; instead, as noted above, the revenue ruling states that the legislative history is silent on this point.
As to whether the self-defense exception applies to nonelecting public charities, the Service has not published a
precedential document adopting the favorable conclusion of G.C.M. 34289.
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responsibility for operating the school to various people; trustees,
administrators, faculty members, student leaders, etc. Each are
assigned various tasks. The school is responsible for their acts in
discharging these assigned duties. Their personal activities (those
not associated with official duties) are not attributable to the
school, and are, therefore, not relevant to an investigation of the
school’s qualification for 501(c)(3) status.

Actions by a person in excess of his official authority should not,
as a rule, be considered those of the school. If the school allows
such usurpation of authority to go unchallenged, however, it
impliedly ratifies the act.

G.C.M. 34631, in considering the effect of possibly illegal activities by members of an
organization, makes the following observation:

We caution, however, that actions of [the organization’s] members
and officers do not always reflect on the organization. Only
(1) acts by [the organization’s] officials under actual or purported
authority to act for the organization, (2) acts by agents of the
organization within their authority to act, or (3) acts ratified by the
organization, should be considered as activities of the organization.

The activities of individuals who are not officials of the organization may also be
attributed to an organization. In G.C.M. 39414, the political campaign activities of individual
members were attributed to an IRC 501(c)(3) organization. The organization’s publication stated
that the organization would be sending members to work on political campaigns, members
working on political campaigns identified themselves as representing the organization, the
organization paid some of the costs incurred by members working on political campaigns, and
officials of the organization knew about the members’ political activities on behalf of the
organization and made no effort to prevent the members’ political activities.

On the other hand, in Rev. Rul. 72-513, 1972-2 C.B. 246, the legislative activities of a
student newspaper did not jeopardize the exemption of the sponsoring university, despite the fact
that the university provided office space and financial support for the publication of the student
newspaper and made available several professors to serve as advisors to the staff. The student
newspaper provided training for students in various aspects of newspaper publication (including
editorial policy) and was distributed primarily to students of the university. Editorial policy was
determined by the student editors and not by the university or the faculty advisors. A statement
on the editorial page clearly indicated that the views expressed were those of the students and
not of the university. The revenue ruling concludes that the legislative activities of the student
editors are not attributable to the university despite the university’s provision of support to the
newspaper.
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(3) Limits on Attempts to Influence Legislation

A determination of whether attempts to
1. When are attempts to

i n f l u e n c e l e g i s l a t i o n
considered substantial?

influence legislation constitute a substantial”
portion of an organization’s total activities is a
factual one and there is no simple rule as to what
amount of activities is substantial. An often cited
case on the subject, Seasongood v. Commissioner,
227 F.2d 907 (6th Cir. 1955), is of limited help.

Seasongoodheld that attempts to influence legislation that constituted five percent of total
activities were not substantial. The case presents limited guidance because the court’s view of
what set of activities were to be measured is no longer supported by the weight of precedent.
Moreover, it is not clear how the court arrived at the five percent figure.

Most cases have either tended to avoid any attempt at percentage measurement of
activities or, at least, have stated that a percentage test is not conclusive. Thus, in Christian
Echoes National Ministry, Inc. v. United States, 470 F.2d 849 (10th Cir. 1972), cert. denied, 414
U.S. 864 (1974), the Tenth Circuit rejected the use of a percentage test to determine whether
activities were substantial, stating that [a] percentage test to determine whether activities were
substantial obscures the complexity of balancing the organization’s activities in relation to its
objectives and circumstances.” In Haswell v. United States, 500 F.2d 1133 (Ct. Cl. 1974), cert.
denied, 419 U.S. 1107 (1975), the Court of Claims cited percentage figures in support of its
determination that an organization’s lobbying activities were substantial. (The amount of the
organization’s expenditures for lobbying activities ranged from 16.6 percent to 20.5 percent of
total expenditures during the four years at issue.) While the court stated that a percentage test
is only one measure of substantiality (and not, by itself, determinative), it held that these
percentages were a strong indication that the organization’s purposes were no longer consistent
with charity.

G.C.M. 36148 (Jan. 28, 1975) characterized the substantiality issue as a problem [that]
does not lend itself to ready numerical boundaries.” The G.C.M. then stated:

Moreover, the percentage of the budget dedicated to a given
activity is only one type of evidence of substantiality. Others are
the amount of volunteer time devoted to the activity, the amount of
publicity the organization assigns to the activity, and the
continuous or intermittent nature of the organization’s attention to
it. All such factors have a bearing on the relative importance of
the activity, and should be given due consideration in determining
whether its conduct is reconcilable with the requirement that it
operate exclusively for exempt purposes.

We therefore think that the Service should not adopt a percentage
of total expenditures test for the substantiality of nonexempt
activities conducted by exempt organizations. We also think that
ten percent would be unjustifiably high, even if a percentage test
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were merely adopted for use as a threshold for more intensive
auditing in which the Service can give due consideration to the
relative importance of volunteer services and the like.

Nevertheless, while neither the Service nor the courts have adopted a percentage test for
determining whether a substantial part of an organization’s activities consist of lobbying, some
guidance can be derived from Seasongoodand Haswell. Under Seasongood, a five percent safe
harbor has been frequently applied as a general rule of thumb regarding what is substantial.
Similarly, lobbying activities that exceed the roughly 16 to 20 percent range of total activities
found in Haswellare generally considered substantial. (Compare these percentages to the sliding
scale of percentage of expenditures allowed to organizations that elect to be governed by
IRC 501(h) as discussed below.)

In determining whether an organization
2. May supporting activities also

be considered attempts to
influence legislation?

has engaged in attempts to influence legislation as
a substantial activity, it is sometimes difficult to
determine what supporting activities should be
included with the proscribed attempts to influence
legislation. This is often a problem where an
organization has some activities that are

admittedly educational. Frequently, much effort is devoted to research, discussion, and similar
activities. The problem is how much of these back-up activities should be considered part of the
attempts to influence legislation. In League of Women Voters of the United States v. United
States, 180 F. Supp, 379 (Ct. Cl. 1960), cert. denied, 364 U.S. 882 (1960), the time spent in
discussing public issues, formulating and agreeing upon positions, and studying them preparatory
to adopting a position was taken into account and compared with the other activities in
determining the substantiality of the attempts to influence legislation. Attempting to influence
legislation does not necessarily begin at the moment the organization first addresses itself to the
public or to the legislature. SeealsoKuper v. Commissioner, 332 F.2d 562 (3d Cir. 1964), cert.
denied, 379 U.S. 920 (1964). Furthermore, all facts and circumstances must be considered in
determining whether the lobbying activities of an IRC 501(c)(3) organization are substantial, not
just the amount of expenditures made.

3. Lobbying Activities of IRC 501(c)(3) Electing Public Charities

A. Legislative and Regulatory History

(1) Enactment of the Statutes

During the period from 1934 to 1976, the lobbying limitation was subject to increasing
public criticism. The passage of IRC 162(e) in 1962, permitting a business expense deduction
for direct lobbying expenses, led to the argument that equal treatment should be given to
charitable organizations. Meanwhile, the courts were having a difficult time measuring the
substantiality” of these activities.
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Congress enacted IRC 501(h) and IRC 4911 as part of the Tax Reform Act of 1976.21

These provisions were intended to remedy some of the problems that had arisen under existing
law by setting specific permissible expenditure limits. The Joint Committee on Taxation, in its
General Explanation of the Tax Reform Act of 1976, 1976-3 C.B. (Vol. 2) 419-420, explains the
reasons for enactment of these statutes:

The language of the lobbying provision was first enacted in 1934.
Since that time neither Treasury regulations nor court decisions
gave enough detailed meaning to the statutory language to permit
most charitable organizations to know approximately where the
limits were between what was permitted by the statute and what
was forbidden by it. The vagueness was, in large part, a function
of the uncertainty in the meaning of the terms substantial part”
and activities.”

Many believed that the standards as to the permissible level of
activities under prior law were too vague and thereby tended to
encourage subjective and selective enforcement.

Except in the case of private foundations, the only sanctions
available under prior law with respect to an organization which
exceeded the limits on permitted lobbying were loss of exempt
status under section 501(c)(3) and loss of qualification to receive
charitable contributions. Some organizations (particularly
organizations which had already built substantial endowments)
could split up their activities between a lobbying organization and
a charitable organization. For such organizations, these sanctions
may have had little effect, and the lack of effect may have tended
to discourage enforcement effort.

For other organizations which could not split up their activities
between a lobbying organization and a charitable organization and
which had to continue to rely on the receipt of deductible
contributions to carry on their exempt purposes, loss of section
501(c)(3) status could not be so easily compensated for and
constituted a severe blow to the organization.

The Act is designed to set relatively specific expenditure limits to
replace the uncertain standards of prior law, to provide a more
rational relationship between the sanctions and the violation of
standards, and to make it more practical to properly enforce the

21 For an account of the progress of the legislation until its enactment, see Bruce R. Hopkins, The Law of
Tax-Exempt Organizations, 310-312 (4th ed. 1993). For another history, written just before passage of the
legislation, see Pepper, Hamilton & Sheetz, Legislative Activities of Charitable Organizations Other Than Private
Foundations,” in 5 Commission on Private Philanthropy and Public Needs, Research Papers, 2917, 2926-2928 (1975).
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law. However, these new rules replace prior law only as to
charitable organizations which elect to come under the Standards
of the Act. The new rules also do not apply to churches and
organizations affiliated with churches, nor do they apply to private
foundations; prior law continues to apply to these organizations.
The Act provides for a tax of 25 percent of the amount by which
the expenditures exceed the permissible level. Revocation of
exemption is reserved for those cases where the excess is
unreasonably great over a period of time.

At the same time, Congress enacted IRC 504.22 This provision provided, with certain
exceptions, that IRC 501(c)(3) organizations that lose exempt status due to excessive lobbying
may not at any time thereafter be treated as IRC 501(c)(4) organizations. IRC 504 is discussed
in Part 5.

(2) Overview of the Statutes

Eligible public charities (listed in IRC 501(h)(4)) may elect to be governed by the
IRC 501(h) substantiality test. Non-electing organizations (whether eligible or not) will be
subject to the ordinary facts and circumstances substantiality test of IRC 501(c)(3) as discussed
above.

IRC 501(h) establishes a sliding scale of permissible lobbying nontaxable amounts.”
Nontaxable amounts are computed for both total and grass roots lobbying. These amounts are
deemed insubstantial, and expenditures under the nontaxable amounts will result in neither tax
nor revocation. Expenditures in excess of the nontaxable amounts are excess lobbying
expenditures.” An excise tax under IRC 4911 is imposed on excess lobbying expenditures. If
lobbying expenditures exceed both the permitted total lobbying amount and the grass roots
amount, the IRC 4911 tax is imposed on whichever excess is greater. Affiliated” organizations
generally are treated as a single organization for purposes of computing lobbying expenditures.
IRC 501(h) applies for taxable years beginning after December 31, 1976.

For IRC 501(c)(3) organizations that elect to be covered by IRC 501(h), lobbying may
cause revocation of exempt status only if the amounts spent on lobbying normally” exceed 150
percent of either of the nontaxable amounts over a four year period. Therefore, the tests of
whether an organization is an action” organization, set forth in Reg. 1.501(c)(3)-1(c)(3), should
not be used to determine whether an organization that has made the IRC 501(h) election has
engaged in substantial lobbying activities.

22 Prior to 1969, IRC 504 had provided a rule against unreasonable accumulations by charities. This provision
was repealed as part of the Tax Reform Act of 1969 and replaced with IRC 4942, which applies only to private
foundations.
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(3) History of the Regulations

In 1986, proposed regulations were published to implement the provisions of IRC 501(h)
and IRC 4911. 51 FR 40211 (Nov. 5, 1986). Controversy ensued. The particular areas of
concern were the definition of grass roots lobbying and the allocation rules.

As the individuals who had primary responsibility for drafting the 1988 proposed
regulations, James J. McGovern, Paul G. Accetura, and Jerome P. Walsh Skelly, observe in The
Revised Lobbying Regulations, A Difficult Balance,” 41 Tax Notes1426, 1428 (Dec. 26, 1988)
(hereinafter McGovern 1988”): The nonprofit community was effectively mobilized by a
number of umbrella groups and their constituent members.” The Service and Congress received
more than ten thousand letters from charities and their members requesting withdrawal of the
proposed regulations. These comments were generated by concerns that the regulations were
overly restrictive and would have a chilling effect” on charities’ involvement in the policy
making process.23

Members of Congress also expressed concern. Sixteen members of the Senate Finance
Committee wrote a letter asking the Service to withdraw the proposed regulations. The letter
stated that the proposed regulations appear to introduce ambiguity about what activities
constitute lobbying by such groups, and we believe that may restrict lobbying in ways not
intended by the 1976 Act.” Congressional Tax Writers Seek Withdrawal of Proposed Regs on
Lobbying by Tax-Exempt Groups,” 34 Tax Notes929 (Mar. 2, 1987). House Ways and Means
Committee Chairman Dan Rostenkowski also requested that the proposal regulations be
withdrawn, suggesting that the Service consult with an advisory group comprised of
representatives of the public and private sector. He emphasized, however, that he would
strongly resist any suggestion that the pending controversy be settled legislatively by the

Congress.” SeeMcGovern 1988” at 1428.

While the Service did not withdraw the 1986 proposed regulations, it publicly stated in
an information release, IR-87-49 (April 9, 1987), that it would reconsider key portions of the
regulations. Two days of public hearings were held in 1987. In June 1987, the Service
announced the establishment of a Commissioner’s Exempt Organizations Advisory Group (as had
been suggested by Mr. Rostenkowski). At public meetings held on September 17, 1987, and
February 26, 1988, possible revisions to the 1986 proposed regulations were discussed with this
Advisory Group. Substantial revisions to the regulations were published in proposed form in

23 For example, approximately 200 organizations signed an Independent Sector position statement asking that
the rules be permanently withdrawn. Opposition to IRS Lobbying Rules Solidifies: Senate Tax Writers Join
Cause,” Daily Tax Report (BNA)No. 29, at G-5 (Feb. 13, 1987). Similarly, OMB Watch, an IRC 501(c)(4)
organization formed to monitor activities of the Office of Management and Budget and other executive agencies,
asked readers to contact Congress to tell the Service to withdraw these regulations through passing a bill, a sense
of Congress resolution, an appropriations rider denying funds to the IRS for any work on or enforcement of these
regulations, or any other method Congress thinks best.” Congressional Support Sought for Protest of IRS Lobbying
Proposal,” Daily Tax Report (BNA)No. 15, at G-1 (Jan. 23, 1987). In addition, OMB Watch held community
briefings throughout the country to educate people about the proposed rules and encourage a grass roots campaign
to force IRS to withdraw them.” Id.
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1988. 53 FR 51826 (Dec. 23, 1988). Messrs. McGovern, Accetura, and Walsh Skelly, The
Final Lobbying Regulations: A Challenge for Both the IRS and Charities,” 48 Tax Notes1305,
1306 (Sept. 3, 1990); 3 EOTR766, 767 (Sept. 1990) (hereinafter McGovern 1990”), explained
the approach of the 1988 proposed regulations as follows:

The 1988 proposed regulations were an attempt to address
charities’ legitimate concerns without eliminating the statutory
limits and thus opening the Service up to charges of failing to
fulfill its statutory mandate. To accomplish this, the Service
crafted a number of bright-line objective rules. Like all bright-line
objective rules, these rules are imperfect: in certain cases, the rules
will inevitably permit expenditures to be treated as nonlobbying
even though the public would probably consider those expenditures
to be clear examples of lobbying.

In contrast to the reception accorded the 1986 proposed regulations, the publication of the
1988 proposed regulations resulted in less than 100 written comments. The comments were
almost uniformly favorable. The 1988 proposed regulations were discussed with the
Commissioner’s Exempt Organizations Advisory Group at a public meeting held on January 10,
1989, and a formal public hearing was held on April 3, 1989. The final regulations were
published in 1990 and contained few technical changes from the 1988 proposed regulations. They
were made effective as of the date of publication. T.D. 8308, 55 FR 35579 (Aug. 31, 1990).

B. Specific Issues

(1) The IRC 501(h) Election

IRC 501(h)(3) provides that the provisions
1. What organizations may make

an election under IRC 501(h)?
of IRC 501(h) will apply to any eligible
IRC 501(c)(3) organization that has elected to
have those provisions apply.24 To be eligible to
make the IRC 501(h) election, the IRC 501(c)(3)
organization must be an organization described in

IRC 501(h)(4) and it must not be a disqualified organization described in IRC 501(h)(5). The
IRC 501(c)(3) organizations described in IRC 501(h)(4) are as follows:

(1) Educational institutions as described in IRC 170(b)(1)(A)(ii);

24 The Service’s records indicate that, as of April 1996, 6,087 organizations have made the election by filing
Form 5768 over the past five years. The IRC 501(c)(3) population eligible to make the election, as of March 1,
1996, is approximately 452,000 organizations.

In contrast, during that same time period, 2,407 organizations checked yes” to the attempted to influence
legislation” question (Question 1, Part III of Schedule A, Form 990), but did not file Form 5768.
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(2) Hospitals and medical research organizations as described in
IRC 170(b)(1)(A)(iii);

(3) Organizations that support government schools as described in
IRC 170(b)(1)(A)(iv);

(4) Organizations publicly supported by charitable contributions as
described in IRC 170(b)(1)(A)(vi);

(5) Organizations publicly supported by admissions, sales, etc. related
to their exempt purpose as described in IRC 509(a)(2); and

(6) Organizations that are public charities because they are a supporting
organization described in IRC 509(a)(3) of an IRC 501(c)(3) organization
that is described in IRC 509(a)(1) or IRC 509(a)(2).

IRC 501(c)(3) organizations may not elect
2. What organizations may not

use the IRC 501(h) election?
to be covered by the provisions of IRC 501(h) if
they are not described under IRC 501(h)(4) or if
they are disqualified under IRC 501(h)(5). The
organizations that are ineligible to make an
IRC 501(h) election are as follows:

(1) Churches or conventions or associations of churches as described in
IRC 170(b)(1)(A)(i);

(2) Integrated auxiliaries of a church or convention or association of churches
(IRC 508(c) and IRC 6033);

(3) Organizations described in IRC 501(c)(3) and affiliated with at least one
church or convention or association of churches or an integrated auxiliary
(an affiliated group” within the meaning of IRC 4911(f)(2));

(4) Organizations that are public charities because they are a supporting
organization described in IRC 509(a)(3) of certain organizations exempt
under IRC 501(c)(4), IRC 501(c)(5), or IRC 501(c)(6);

(5) Organizations engaged in testing for public safety and thus described in
IRC 509(a)(4); and

285

IRS-JW-220-000025

Obtained by Judicial Watch, Inc. via FOIA 



Lobbying Issues

(6) Private foundations.

Churches, along with church-related
3. Why are churches precluded

from making an election
under IRC 501(h)?

organizations, were precluded from making an
election under IRC 501(h) at their own request.
The Joint Committee on Taxation, in its General
Explanation of the Tax Reform Act of 1976,
1976-3 C.B. (Vol. 2) 415-416, notes that church
groups expressed concern that any restriction on

their lobbying activities might violate their rights under the First Amendment. More particularly,
the church groups were concerned that including them among the class of organizations eligible
to elect might imply Congressional ratification of the decision in Christian Echoes National
Ministry, Inc. v. United States, 470 F.2d 849 (10th Cir. 1972), cert. denied, 414 U.S. 864 (1973),
which held that the limitations on lobbying were constitutionally valid and that First Amendment
rights in the face of such limitations were not absolute.

By disqualifying churches and church-related organizations from making the election,
Congress sought to remain neutral on the constitutional issue; in fact the Joint Committee on
Taxation’s Explanationexplicitly states: So that unwarranted inferences may not be drawn from
the enactment of this Act, the Congress states that its actions are not to be regarded in any way
as an approval or disapproval of the decision [in Christian Echoes], or of the reasoning in any
of the opinions leading to that decision.” Id. at 420.

An eligible IRC 501(c)(3) organization
4. How is an election under

IRC 501(h) made?
may make an IRC 501(h) election for any taxable
year of the organization beginning after December
31, 1976, other than the first taxable year for
which a voluntary revocation of the election is
effective. Voluntary revocations are discussed

below. The election is made by filing a completed Form 5768,Election/Revocation of Election
by an Eligible Section 501(c)(3) Organization to Make Expenditures to Influence Legislation,
with the appropriate Internal Revenue Service Center.

Under IRC 501(h)(6), the election is
5. When is an election under

IRC 501(h) effective?
effective with the beginning of the taxable year in
which the Form 5768 is filed. For example, an
eligible organization with the calendar year as its
taxable year files Form 5768 making the
IRC 501(h) election on December 31, 1996. The

organization’s IRC 501(h) election is effective for its taxable year beginning January 1, 1996.
Once the IRC 501(h) election is made, it is effective (without again filing Form 5768) for each
succeeding taxable year for which the organization is an eligible organization and which begins
before a notice of revocation is filed. Reg. 1.501(h)-2(a).

A newly created organization may submit Form 5768 to elect the expenditure test under
IRC 501(h) at the time it submits its Form 1023,Application for Recognition of Exemption under
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Section 501(c)(3) of the Internal Revenue
6. When may a newly created

organization make an election
under IRC 501(h)?

Code.25 If the organization is determined to be
eligible under IRC 501(h), the election will be
effective with the beginning of the taxable year in
which the Form 5768 is filed. However, if the
organization is determined by the Service not to
be eligible to make an IRC 501(h) election, the

election will not be effective and the substantial part test will apply from the effective date of
its IRC 501(c)(3) classification. Reg. 1.501(h)-2(c).

An organization may voluntarily revoke an
7. How may an organization

voluntar i ly revoke i ts
IRC 501(h) election?

expenditure test election by filing a notice of
voluntary revocation (Form 5768) with the
appropriate Service Center. IRC 501(h)(6)(B), a
voluntary revocation is effective with the
beginning of the first taxable year after the
taxable year in which the notice is filed.

For example, an eligible organization with the calendar year as its taxable year files
Form 5768 revoking its IRC 501(h) election on May 31, 1996. The organization’s IRC 501(h)
election remains in effect for its taxable year beginning January 1, 1996, but is no longer in
effect for its taxable year beginning January 1, 1997. When an organization voluntarily revokes
its election, the substantial part test of IRC 501(c)(3) (as discussed above) will apply with respect
to the organization’s activities in attempting to influence legislation beginning with the taxable
year for which the voluntary revocation is effective. Reg. 1.501(h)-2(d)(1).

An organization that voluntarily revokes
8. May an organization that

voluntarily revoked its election
make the election again?

its election under IRC 501(h) may make the
IRC 501(h) expenditure test election again.
However, the new election may be effective no
earlier than the taxable year following the first
taxable year for which the voluntary revocation is
e f f e c t i v e . R e g . 1 . 5 0 1 ( h ) - 2 ( d ) ( 2 ) .

Reg. 1.501(h)-2(d)(3) furnishes the following example:

X, an organization whose taxable year is the calendar year, plans
to voluntarily revoke its expenditure test election effective
beginning with its taxable year 1985. X must file its notice of
voluntary revocation on Form 5768 after December 31, 1983, and
before January 1, 1985. If X files a notice of voluntary revocation
on December 31, 1984, the revocation is effective beginning with
its taxable year 1985. The organization may again elect the

25 The organization may submit its Form 5768 to the appropriate key district office as long as its application
for recognition of IRC 501(c)(3) exemption is being considered by that office.
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expenditures is 25 percent of the nontaxable
2. What are the nontaxable

amounts?
amoun t o f l obby ing expend i tu res .
IRC 4911(c)(4). The following table sets forth
the nontaxable amounts:

Exempt Purpose Expenditures Total Nontaxable Grass Roots Nontaxable

Up to $500,000 20% 5%

$500,000 to $1,000,000 $100,000 + 15% of
excess over $500,000

$25,000 + 3.75% of
excess over $500,000

$1,000,000 to $1,500,000 $175,000 + 10% of
excess over $1,000,000

$43,750 + 2.5% of
excess over $1,000,000

$1,500,000 to $17,000,000 $225,000 + 5% of
excess over $1,500,000

$56,250 + 1.25% of
excess over $1,500,000

Over $17,000,000 $1,000,000 $250,000

An IRC 501(c)(3) organization that has
3. What are the lobbying and

grass roots ceilingamounts?
made the election to be covered by IRC 501(h)
will not be denied exemption due to substantial
lobbying activities unless it normally makes
lobbying or grass roots expenditures in excess of
the applicable ceiling amounts. The applicable

ceiling amounts for lobbying expenditures is 150 percent of the lobbying nontaxable amount for
the base years (IRC 501(h)(2)(B)) and for grass roots expenditures is 150 percent of the
grassroots lobbying nontaxable amount for the base years (IRC 501(h)(2)(D)).

In general, the term base years” means the determination year and the three taxable years
immediately preceding the determination year.27 The base years, however, do not include any
taxable year preceding the taxable year for which the organization is first treated as described in
IRC 501(c)(3). Reg. 1.501(h)-3(c)(7).

Reg. 1.501(h)-3(b)(2), however, provides a special exception for an organization’s first
election. Under this exception, for the first, second, or third consecutive determination year for
which an organization’s first expenditure test election is in effect, the organization will not be
denied exemption from tax by reason of IRC 501(h) if, taking into account as base years only
those years for which the expenditure test election is in effect the following conditions are met:

(A) The sum of the organization’s lobbying expenditures for such base years does not
exceed 150 percent of the sum of its lobbying nontaxable amounts for the same
base years; and

27 A taxable year is a determination year” if it is a year for which the expenditure test election is in effect,
other than the taxable year for which the organization is first treated as described in IRC 501(c)(3).
Reg. 1.501(h)-3(c)(8).
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(B) The sum of the organization’s grass roots expenditure for those base years does
not exceed 150 percent of the sum of its grass roots nontaxable amounts for such
base years.

Thus, the mere fact that an organization pays tax under IRC 4911 does not indicate that
it will lose its exemption under IRC 501(c)(3). On the contrary, using the election and
occasionally paying the tax, if necessary, was designed to allow that leeway.

Reg. 1.501(h)-3(e) provides a number of
4. How are these rules applied? examples illustrating how excess lobbying

expenditures are calculated, how the tax imposed
by IRC 4911(a)(1) is calculated, and how the
determination is made concerning whether the

electing public charity is denied exempt status under IRC 501(c)(3) because of its lobbying
activities.

One example involves an organization whose taxable year is the calendar year that has
been recognized as an IRC 501(c)(3) organization for a number of years prior to making the
expenditure test election under IRC 501(h) effective for taxable year 1979. The organization has
not revoked the election. The following table contains information used in this example.

Year

Exempt
purpose

expenditures
(EPE)

(dollars)

Calculation

Lobbying
nontaxable

amount
(LNTA)

(dollars)

Lobbying
expenditures

(LE)
(dollars)

Grass roots
nontaxable

amount (25%
of LNTA)

(dollars)

Grass roots
expenditures

(dollars)

1979 700,000 (20% of $500,000 +
15% of $200,000 =) 130,000 120,000 32,500 30,000

1980 800,000 (20% of $500,000 +
15% of $300,000 =) 145,000 100,000 36,250 60,000

1981 800,000 (20% of $500,000 +
15% of $300,000 =) 145,000 100,000 36,250 65,000

1982 900,000 (20% of $500,000 +
15% of $400,000 =) 160,000 150,000 40,000 65,000

Total 3,200,000 580,000 470,000 145,000 220,000

In this example, the organization is liable for the tax imposed under IRC 4911 for 1980,
1981, and 1982 because its grass roots expenditures exceeded its grass roots nontaxable amount
in each of those years, even though its total lobbying expenditures did not exceed the lobbying
nontaxable amount. The tax imposed by IRC 4911(a) for 1980 is $5,937.50 which is equal to
25 percent of $13,750 (the difference between $60,000 and $36,250). For 1981, the tax is
$7,187.50 and for 1982, the tax is $6,250. For the tax years 1979, 1980, and 1981, the
organization meets the special exception under Reg. 1.501(h)-3(b)(2). However, for the taxable
year 1982, the total grass roots expenditures for the base years (1979 through 1982) exceeds the
grass roots ceiling amount of $217,500 (150 percent of $145,000). Consequently, for the taxable
year 1983, the organization is denied tax exemption as an organization described in
IRC 501(c)(3). The organization must again apply for recognition of exemption pursuant to
Reg. 1.501(h)-3(d) for taxable years after 1983. Reg. 1.501(h)-3(e), Example (2).
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Another example concerns an organization, whose taxable year is the calendar year, that
made its IRC 501(h) election effective for its taxable year 1977, the first year it was treated as
an organization described in IRC 501(c)(3). The organization has not revoked the election. The
following table contains information used in this example.

Taxable
Year

Exempt
purpose

expenditures
(EPE)

(dollars)

Calculation

Lobbying
nontaxable

amount
(LNTA)

(dollars)

Lobbying
expenditures

(LE)
(dollars)

Grass roots
nontaxable

amount (25%
of LNTA)

(dollars)

Grass roots
expenditures

(dollars)

1977 700,000 (20% of $500,000 +
15% of $200,000 =) 130,000 182,000 32,500 30,000

1978 800,000 (20% of $500,000 +
15% of $300,000 =) 145,000 224,750 36,250 35,000

Subtotal 1,500,000 275,000 406,750 68,750 65,000

1979 900,000 (20% of $500,000 +
15% of $400,000 =) 160,000 264,000 40,000 50,000

Totals 2,400,000 435,000 670,750 108,750 115,000

In this example, the organization is liable for the tax imposed under IRC 4911 in 1977,
1978, and 1979 because its total lobbying expenditures exceed its lobbying nontaxable amount
in each of those years. Although its grass roots lobbying expenditures exceeded its grass roots
lobbying nontaxable amount in 1979, the tax is calculated based on the excess lobbying
expenditures in all three years since that amount is greater. The tax for 1977 is 25 percent of
the difference between $182,000 and $130,000 ($13,000). The tax for 1978 is $19,937.50 and
the tax for 1979 is $26,000. Pursuant to Reg. 1.501(h)-3(c)(8), the organization is not required
to determine if it continues to qualify for IRC 501(c)(3) exempt status for 1977 since that is its
first year as an IRC 501(c)(3) organization. For 1978, the total lobbying expenditures and grass
roots expenditures for the organization’s base years (1977 and 1978) do not exceed 150 percent
of its lobbying nontaxable amount or its grass roots nontaxable amount. However, for 1979, the
total lobbying expenditures of the organization for its base years (1977 through 1979) do exceed
$652,500 (150 percent of $435,000). As a result, for the taxable year 1980, the organization is
denied tax exemption as an organization described in IRC 501(c)(3). The organization must
again apply for recognition of exemption pursuant to Reg. 1.501(h)-3(d) for taxable years after
1980. Reg. 1.501(h)-3(e), Example (3).
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(B) The amounts of any transfer described in Reg. 56.4911-4(e);

(C) Amounts paid to or incurred for a separate fundraising unit” of the
organization or of an affiliated organization;29

(D) Amounts paid to or incurred for any person not an employee, or any
organization not an affiliated organization, if paid or incurred primarily for
fundraising, but only if such person or organization engages in fundraising,
fundraising counselling or the provision of similar advice or services;

(E) Amounts paid or incurred chargeable to a capital account, determined in
accordance with the principles that apply under IRC 263 or IRC 263A,
with respect to an unrelated trade or business;

(F) Amounts paid or incurred for a tax that is not imposed in connection with
the organization’s efforts to accomplish an IRC 170(c)(2)(B) purpose, such
as taxes imposed under IRC 511(a)(1) and IRC 4911(a); and

(G) Amounts paid or incurred for the production of income.30

There are two types of transfers that will
3. When are transfers exempt

purpose expenditures?
be treated as an exempt purpose expenditure.
The first is a transfer made to an organization
described in IRC 501(c)(3) in furtherance of the
transferor’s exempt purposes that is not
earmarked for any purpose other than one

described in IRC 170(c)(2)(B). Therefore, a payment of dues by a local or state organization to,
respectively, a state or national organization that is described in IRC 501(c)(3) is considered an
exempt purpose expenditure of the transferor to the extent it is not otherwise earmarked.

29 Reg. 56.4911-4(f)(2) provides that, for this purpose, a separate fundraising unit of any organization must
consist of either two or more individuals a majority of whose time is spent on fundraising for the organization, or
any separate accounting unit of the organization that is devoted to fundraising. Furthermore, for this purpose,
amounts paid to or incurred for a separate fundraising unit include all amounts incurred for the creation, production,
copying, and distribution of the fundraising portion of a separate fundraising unit’s communication. (For example,
an electing public charity that has a separate fundraising unit may not count the cost of postage for a separate
fundraising unit’s communication as an exempt purpose expenditure even though, under the electing public charity’s
accounting system, that cost is attributable to the mailroom rather than to the separate fundraising unit.)

30 For purposes of this section, amounts are paid or incurred for the production of income if they are paid or
incurred for a purpose or activity that is not substantially related (aside from the need of the organization for income
or funds or the use it makes of the profits derived) to the exercise or performance by the organization of its
charitable, educational or other purpose or function constituting the basis for its exemption under IRC 501. For
example, the costs of managing an endowment are amounts that are paid or incurred for the production of income
and are thus not exempt purpose expenditures. Fundraising expenditures are not, for purposes of this section,
amounts that are paid or incurred for the production of income. Instead, the determination of whether fundraising
costs are exempt purpose expenditures must be made with reference to IRC 4911(e)(1)(C), Reg. 56.4911-4(b)(8),
Reg. 56.4911-4(c)(3), and Reg. 56.4911-4(c)(4).
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Reg. 56.4911-4(d)(2). The second type is a controlled grant,” but only to the extent of the
amounts that are paid or incurred by the transferee that would be exempt purpose expenditures
if paid or incurred by the transferor.31 Reg. 56.4911-4(d)(3).

On the other hand, Reg. 56.4911-4(e) provides that three types of transfers cannot be
considered exempt purpose expenditures. The first type is a transfer made to a member of any
affiliated group (as defined in Reg. 56.4911-7(e)) of which the transferor is a member.
Reg. 56.4911-4(e)(2).

The second type is a transfer that the Commissioner determines artificially inflates the
amount of the transferor’s or transferee’s exempt purpose expenditures. The regulation provides
that this determination generally will be made if a substantial purpose of a transfer is to inflate
those exempt purpose expenditures. When this determination is made, the transfer will not be
considered an exempt purpose expenditure of the transferor; rather, it will be an exempt purpose
expenditure of the transferee to the extent that the transferee expends the transfer in the active
conduct of its charitable activities or attempts to influence legislation. Standards similar to those
found in Reg. 53.4942(b)-1(b) (relating to operating foundations) may be applied in determining
whether the transferee has expended amounts in the active conduct” of its charitable activities
or attempts to influence legislation. Reg. 56.4911-4(e)(3).

The third type is a transfer that is not a controlled grant” and is made to an organization
not described in IRC 501(c)(3) that does not attempt to influence legislation.
Reg. 56.4911-4(e)(4).

Reg. 56.4911-4(g) illustrates the provisions
4. How are exempt purpose

expenditures determined?
relating to the determination of exempt purpose
expenditures by discussing the example of an
organization that is an exempt organization
described in IRC 501(c)(3) organized for the
purpose of rehabilitating alcoholics. The

organization elected to be subject to the provisions of IRC 501(h) in 1981. For 1981, the
organization had expenditures as indicated in the following chart. Those expenditures are
included in its exempt purpose expenditures to the extent indicated.

31 Reg. 56.4911-4(f)(3) defines a controlled grant” as a grant made by an organization eligible to elect the
expenditure test to an organization not described in IRC 501(c)(3) that meets the following requirements:

(i) The donor limits the grant to a specific project of the recipient that is in furtherance of
the donor’s (nonlobbying) exempt purposes; and

(ii) The donor maintains records to establish that the grant is used in furtherance of the
donor’s (nonlobbying) exempt purposes.
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A communication with a legislator or
5. What is a direct lobbying

communication?
government official will not be treated as a direct
lobbying communication in accordance with
Reg. 56.4911-2(b)(1) unless it both refers to
specific legislation” and reflects a view on such

legislation. Reg. 56.4911-2(b)(1)(ii). Therefore,
a position letter on a pending bill prepared by an organization’s employee and distributed to
members of Congress or personal contacts by the employee with members of Congress or their
staffs to seek support for the organization’s position on the bill would constitute direct lobbying.
Reg. 56.4911-2(b)(4)(i), Example (1). In contrast, a letter sent to a member of Congress
requesting that she write an administrative agency regarding proposed regulations recently
published by that agency and also requesting that she state her support for a particular type of
permit granted by the agency is not a direct lobbying communication. Reg. 56.4911-2(b)(4)(i),
Example (2). Similarly, sending a paper to a state legislator on a particular state’s environmental
problems that does not reflect a view on any specific legislation that the organization either
supports or opposes likewise is not a direct lobbying communication. Reg. 56.4911-2(b)(4)(i),
Example (3).

Yes. The regulations furnish an example
6. May some, but not all, of the

expenses associated with a
study be treated as direct
lobbying expenditures?

of an organization that researched, prepared, and
printed a safety code for electrical wiring. The
organization sold the code to the public and it
was widely used by professionals in the
installation of electrical wiring. A number of
states have codified all, or part, of the code of
standards as mandatory safety standards. On

occasion, the organization lobbied state legislators for passage of the code of standards for safety
reasons. Because the primary purpose of preparing the code of standards was the promotion of
public safety and the standards were specifically used in a profession for that purpose, separate
from any legislative requirement, the research, preparation, printing and public distribution of the
code of standards is not an expenditure for a direct (or grass roots) lobbying communication.
However, costs, such as transportation, photocopying, and other similar expenses, incurred in
lobbying state legislators for passage of the code of standards into law are expenditures for direct
lobbying communications. Reg. 56.4911-2(b)(4)(i), Example (5).

In some situations, the news media may
7. Will news media reports

convert a communication from
direct to grass roots lobbying?

report that an organization has communicated
with the legislature in support or opposition to
particular legislation. The mere fact that the
organization’s position on the legislation has been
reported in the news media, and therefore
communicated to the general public, does not

convert it into a grass-roots lobbying communication. The communication remains a direct
lobbying communication. Reg. 56.4911-2(b)(4)(i), Example (6).
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Therefore, adding an exhortation such as oppose S. 549” to the previously discussed
example ( passage of S. 549 would mean the end of civilization as we know it”) would not
affect the analysis. The statement still would not constitute grass roots lobbying because the
exhortation does not reach the level of specificity set forth in the above paragraphs.

Furthermore, there is a distinction to be observed here. Communications described in
paragraphs (A) through (C) not only encourage,” but also directly encourage” the recipient to
take action with respect to legislation. Communications described in paragraph (D), however,
do not directly encourage” the recipient to take action with respect to legislation. Therefore,
a communication would encourage” the recipient to take action with respect to legislation, but
not directly encourage” such action, if the communication does no more than identify a
legislator who will vote on the legislation as opposing the organization’s view with respect to the
legislation. Reg. 56.4911-2(b)(2)(iv). Communications that encourage the recipient to take
action with respect to legislation but that do not directly encourage the recipient to take action
with respect to legislation may be within the exception for nonpartisan analysis, study or research
and thus not be grass roots lobbying communications. Reg. 56.4911-2(c)(1)(vi). The distinction
also assumes importance in the rules regarding membership communications.
Reg. 56.4911-5(f)(6).

Legislators may be identified by name or by specific reference, e.g., the junior Senator
from State Z.” Reg. 56.4911-2(b)(4)(ii)(C), Example (6). However, a more general reference,
e.g., most of the Senators from the Farm Belt states are inexplicably in favor of the bill,” would
not identify a legislator. Reg. 56.4911-2(b)(4)(ii)(C), Example (7).

Reg. 56.4911-2(b)(4)(ii)(C), Example (8),
12. Must volunteer activity costs

be treated as lobbying costs?
discusses an organization that trains volunteers to
go door-to-door to seek signatures for petitions to
be sent to legislators in favor of a specific bill.
When the organization asks the volunteers to
contact others and urge them to sign the petitions,

it encourages those volunteers to take action in favor of the specific bill. The organization does
not reimburse the volunteers for their time and expenses. Any costs incurred by the volunteers
in carrying on this activity are not lobbying or exempt purpose expenditures made by the
organization. Furthermore, the volunteers may not deduct their out-of-pocket expenditures. See
IRC 170(f)(6). However, the organization’s costs of soliciting the volunteers’ help and its costs
of training the volunteers are grass roots expenditures. In addition, the costs of preparing,
copying, distributing, etc., the petitions (and any other materials on the same specific subject used
in the door-to-door signature gathering effort) are grass roots expenditures.

Nevertheless, as noted in Reg. 1.501(h)-3(e), Example (5), the fact that numerous unpaid
volunteers conduct lobbying activities with no reimbursement on behalf of an electing public
charity will not be considered in determining whether the organization has engaged in substantial
lobbying for purposes of its exemption under IRC 501(c)(3). Unlike the test for nonelecting
public charities where such activities would be considered, the test under IRC 501(h) is solely
based upon expenditures.
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Reg. 56.4911-2(c)(1)(vii), Examples (8) and (9), provide illustrations of the difference between
encouraging” and directly encouraging.” In Example (8), an analysis of a pending bill study

names certain undecided Senators on the Senate committee considering the bill. Although the
study meets the three part test for determining whether a communication is a grass roots lobbying
communication, the study is within the exception for nonpartisan analysis, study or research,
because it does not directly encourage recipients of the communication to urge a legislator to
oppose the bill. In Example (9), the facts are identical except that the study concludes: You
should write to the undecided committee members to support this crucial bill.” The study is not
within the exception for nonpartisan analysis, study or research because it directly encourages
the recipients to urge a legislator to support a specific piece of legislation.

Reg. 56.4911-2(c)(1)(iv) provides that an
4. How may nonpartisan analysis

results be distributed?
organization may choose any suitable means to
distribute the results of its nonpartisan analysis,
study, or research, including oral or written
presentations, with or without charge. This
includes distribution of reprints of speeches,

articles and reports; presentation of information through conferences, meetings and discussions;
and dissemination to the news media, including radio, television and newspapers, and to other
public forums. However, such communications may not be limited to, or be directed toward,
persons who are interested solely in one side of a particular issue.

Normally, whether a publication or
5. What happens when results

are distributed in a series?
broadcast qualifies as nonpartisan analysis,
study, or research” is determined based upon each
presentation. However, if the results are
presented as a series prepared or supported by the
organization and the series as a whole meets the

standards of Reg. 56.4911-2(c)(1)(ii), then any individual presentation within the series is not a
direct or grass roots lobbying communication even though such individual presentation does not,
by itself, meet the standards for nonpartisan analysis, study, or research.” Whether a
presentation is considered part of a series will depend upon all the facts and circumstances of
each particular situation. However, with respect to broadcast activities, all broadcasts within any
period of six consecutive months will ordinarily be eligible to be considered as part of a series.
Reg. 56.4911-2(c)(1)(iii).

Nevertheless, if an electing organization times or channels a part of a series in a manner
designed to influence the general public or the action of a legislative body with respect to a
specific legislative proposal, the expenses of preparing and distributing such part of the analysis,
study, or research will be expenditures for a direct or grass roots lobbying communications, as
the case may be. An example of such an circumstance is set forth in Reg. 56.4911-2(c)(1)(vii),
Example (7). In the example, an organization presented within a period of six consecutive
months a two-program television series relating to a pesticide issue. The organization arranges
for the first program, which contains information, arguments, and conclusions favoring
legislation, to be televised at 8:00pm on a Thursday. It arranges for the second program, which
opposes such legislation, to be televised at 7:00am on a Sunday. The example concludes that
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Under this exception, a charity may communicate with an entire legislative body, with
committees or subcommittees of a legislative body, with individual legislators, with legislative
staff members, or with representatives of the executive branch who are involved with the
legislative process, so long as such communication is limited to the prescribed subjects.
Similarly, under the self-defense exception, a charity may make expenditures in order to initiate
legislation if such legislation concerns only matters which might affect the existence of the
charity, its powers and duties, its tax-exempt status, or the deductibility of contributions to such
charity.

Therefore, if a bill would cause an organization to lose its exemption from taxation if it
engages in certain transactions, expenditures paid or incurred with respect to the organization’s
submissions on the bill do not constitute taxable expenditures since they are made with respect
to a possible decision of Congress which might affect the existence of the organization, its
powers and duties, its tax-exempt status, or the deduction of contributions to such foundation.
Reg. 53.4945-2(d)(3)(ii), Example (1). However, the exception would not apply to expenditures
incurred by an organization that appeared before an appropriations committee in order to attempt
to persuade the committee of the advisability of continuing a contract research program whose
discontinuance would affect the organization financially. Expenditures paid or incurred with
respect to such appearance are not made with respect to possible decisions of the legislature that
might affect the existence of the organization, its powers and duties, its tax-exempt status, or the
deduction of contributions to such foundation, but rather merely affect the scope of the
organization’s future activities. Reg. 53.4945-2(d)(3)(ii), Example (4).

(6) Special Rules for Mass Media Advertising

Reg. 56.4911-2(b)(5) contains a special
1. What are the rules concerning

mass media advertising?
rule for certain mass media advertisements.
Under this rule, a mass media advertisement that
does not qualify as a grass roots lobbying
communication under the three-part definition (as
discussed above) may nevertheless be considered

a grass roots lobbying communication. This special rule generally applies only to a limited type
of paid advertisements that appear in the mass media.

Reg. 56.4911-2(b)(5)(ii) contains a presumption regarding certain paid mass media
advertisements about highly publicized legislation. Under this presumption, if an organization’s
paid advertisement appears in the mass media within two weeks before a vote by a legislative
body, or a committee (but not a subcommittee) of such body, on a highly publicized piece of
legislation, the paid advertisement will be considered to be a grass roots lobbying communication
if the paid advertisement both reflects a view on the general subject of such legislation and either
refers to the highly publicized legislation or encourages the public to communicate with
legislators on the general subject of such legislation. This presumption can be rebutted by
demonstrating that the paid advertisement is a type of mass media communication regularly made
by the organization without regard to the timing of legislation (that is, a customary course of
business exception) or that the timing of the paid advertisement was unrelated to the upcoming
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(7) Earmarking

When an electing public charity makes a
1. What are the rules relating to

transfers by electing charities?
transfer that is earmarked for grass roots lobbying
purposes, the transfer is a grass roots expenditure.
Reg. 56.4911-3(c)(1). When an electing public
charity makes a transfer that is earmarked for
direct lobbying purposes or for direct lobbying

and grass roots lobbying purposes, the transfer is treated as a grass roots expenditure in full
except to the extent the electing public charity demonstrates that all or part of the amounts
transferred were expended for direct lobbying purposes, in which case that part of the amounts
transferred is a direct lobbying expenditure by the electing public charity.39

Reg. 56.4911-3(c)(2).

A transfer for less than fair market value by an electing public charity to any organization
(other than those described in IRC 501(c)) that makes lobbying expenditures is not an exempt
purpose expenditure unless the public charity makes the benefit generally available at less than
fair market value in the course of an activity that is substantially related to accomplishing the
exempt purpose of the charity.40 Reg. 56.4911-3(c)(3). Transfers for fair market value, whether
to related or unrelated organizations, are not covered by this rule.

The amount by which the cost or fair market value (whichever is greater) of the transfer
exceeds the value given to the electing public charity in return for the transfer is the amount
subject to this rule. Reg. 56.4911-3(c)(3)(i)(E). This amount is treated as a grass roots
expenditure to the extent of the transferee’s grass roots expenditures. If the transferred amount
exceeds the transferee’s grass roots expenditures, the excess is treated as a direct lobbying
expenditure to the extent of the transferee’s direct lobbying expenditures. If the transfer exceeds
both grass roots and direct lobbying expenditures by the transferee, the excess is not treated as
a lobbying expenditure. Reg. 56.4911-3(c)(3)(ii). Reg. 56.4911-3(c)(3)(iii) illustrates this
provision by the following example:

Organization C, an electing public charity, shares employee E with
N, a noncharity that makes lobbying expenditures. N’s grass roots
expenditures are $5,000 and its direct lobbying expenditures are
$25,000. Each organization pays one-half of the $100,000 in
direct and overhead costs associated with E. E devotes one-quarter
of his time to C and three-quarters of his time to N. In substance,
this arrangement is a transfer (for less than fair market value)
from C to N in the amount of $25,000 (one-quarter of the $100,000
of direct and overhead costs associated with E’s work).

39 These rules do not apply to transfers that are not exempt purpose expenditures because they are described
in Reg. 56.4911-4(e).

40 This rule also does not apply to controlled grants or to transfers that are not exempt purpose expenditures
because they are described in Reg. 56.4911-4(e).
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Accordingly, C is treated as having made a $5,000 grass roots
expenditure (the lesser of N’s grass roots expenditures ($5,000) or
the amount of the transfer ($25,000)). C is also treated as having
made a $20,000 direct lobbying expenditure (the lesser of N’s
direct lobbying expenditures ($25,000) or the remaining amount of
the transfer ($20,000)).

To be treated as a lobbying expenditure in
2. When is a transfer earmarked

for a specific purpose?
accordance with Reg. 56.4911-3(c)(1) or
Reg. 56.4911-3(c)(2), a transfer must be
earmarked” for direct or grass roots lobbying

purposes pursuant to Reg. 56.4911-4(f)(4). This
regulation provides that a transfer, including a

grant or payment of dues, is earmarked” for direct or grass roots lobbying purposes to the extent
the transfer meets either one of the following requirements:

(A) The transferor directs the transferee to add the amount transferred to a
fund established to accomplish the direct or grass roots lobbying purpose,
or

(B) The amount transferred or, if less, the amount agreed upon to the expended
to accomplish the purpose, if there exists an agreement, oral or written,
whereby the transferor may cause the transferee to expend amounts to
accomplish the direct or grass roots lobbying purpose or whereby the
transferee agrees to expend an amount to accomplish the direct or grass
roots lobbying purpose.

(8) Allocation Rules

Reg. 56.4911-3 contains allocation rules
1. What are the principles of the

allocation rules?
for determining what portion of the costs of a
lobbying communication is a direct lobbying
expenditure, what portion is a grass roots
lobbying expenditure, and what portion is not a
lobbying expenditure. The general principle

involved is that all costs of preparing a direct or grass roots lobbying communication are included
as expenditures for direct or grass roots lobbying ( lobbying expenditures”), including both direct
and indirect costs. Therefore, lobbying expenditures include amounts paid or incurred as current
or deferred compensation for an employee’s services as well as the allocable portion of
administrative, overhead, and other general expenditures attributable to the direct or grass roots
lobbying communication. For example, as a general rule, all expenditures for researching,
drafting, reviewing, copying, publishing and mailing a direct or grass roots lobbying
communication, as well as an allocable share of overhead expenses, are included as expenditures
for direct or grass roots lobbying. Reg. 56.4911-3(a)(1).
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conclude that the first three pages of the document are on the same specific subject; therefore,
all expenditures of preparing and distributing those three pages are grass roots lobbying
expenditures. However, the cost of the fourth page is not a lobbying expenditure since it is not
on the same specific subject.

Reg. 56.4911-3(a)(2)(ii) provides that in
4. How are expenditures for

member communications
allocated?

the case of lobbying expenditures for a
communication that also has a bona fide
nonlobbying purpose and that is sent only or
primarily to members, an electing public charity
must make a reasonable allocation between the
amount expended for the lobbying purpose and

the amount expended for the nonlobbying purpose. For the purpose of applying this rule, if more
than half of the recipients of a lobbying communication are members of the organization within
the meaning of Reg. 4911-5, then the communication is considered to be sent only or primarily
to members. (See the discussion below for the rules regarding communications with members.)
The regulation further provides that an electing public charity that includes as a lobbying
expenditure only the amount expended for the specific sentence or sentences that encourage the
recipient to take action with respect to legislation has not made a reasonable allocation.
Reg. 56.4911-3(b), Examples (10) and (11), illustrate these principles. A member organization
that prepared and mailed a document primarily to members that discusses the need for child care,
refers to and reflects a view on specific legislation concerning child care, and states that readers
should contact the legislature regarding the specific legislation. The organization determines that
the document has a bona fide nonlobbying purpose, educating its members about the need for
child care. In Example (10), the organization allocates one-half of the preparation and
distribution costs to lobbying, which the regulation concludes is reasonable. However, in
Example (11), the regulations conclude that an allocation of only one percent of the costs to
lobbying based upon the fact that only two lines out of 200 state that the recipient should contact
the legislature was not reasonable.

Generally, a communication (to which the
5. How are mixed lobbying

expenditures allocated?
membership rules of Reg. 56.4911-5 does not
apply) that is both a direct lobbying
communication and a grass roots lobbying
communication will be treated as a grass roots
lobbying communication. However, to the extent

the electing public charity demonstrates that the communication was made primarily for direct
lobbying purposes, the organization may make a reasonable allocation between the direct and the
grass roots lobbying purposes served by the communication. Reg. 56.4911-3(a)(3).42

42 Under the proposed 1986 regulations, the organization had to demonstrate that the expenditure was incurred
solely for direct lobbying purposes. 51 FR 40211, 40223 (Nov. 5, 1986).
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(C) The communication does not directly encourage the member to engage in
direct lobbying (whether individually or through the organization); and

(D) The communication does not directly encourage the member to engage in
grass roots lobbying (whether individually or through the organization).

A communication that otherwise meets the
4. What happens when a

member communication
encourages direct lobbying?

requirements set forth in Reg. 56.4911-5(b) but
does not come within that rule because it directly
encourages the members to engage in direct
lobbying will be treated as a direct lobbying
communicat ion. IRC 4911(d)(3)(A);
Reg. 56.4911-5(c). Reg. 56.4911-5(f)(6)(i)(A)

provides that a member communication directly encourages a recipient to engage in direct
lobbying, whether individually or through the organization, if the communication does any of the
following:

(A) The communication states the recipient should contact an individual
described in Reg. 56.4911-2(b)(1)(i);

(B) The communication states the address, telephone number, or similar
information of a legislator or an employee of a legislative body; or

(C) The communication provides a petition, tear-off postcard or similar
material for the recipient to communicate his or her views to an individual
described in Reg. 56.4911-2(b)(1)(i).

A communication that meets the
5. What happens when member

communications encourage
grass roots lobbying?

requirements of Reg. 56.4911-5(b) that it be
directed only to members and refer to and reflect
a view on specific legislation of direct interest
and concern to the organization and its members,
but does not qualify under that rule because it
directly encourages the members to urge persons

other than members to engage in direct or grass roots lobbying is treated as grass roots lobbying.
IRC 4911(d)(3)(B); Reg. 56.4911-5(d). Reg. 56.4911-5(f)(6)(ii) provides that a communication
directly encourages recipients to engage individually or collectively (whether through the
organization or otherwise) in grass roots lobbying if the communication does any of the
following:

(A) The communication states the member should encourage nonmembers to
contact an individual described in Reg. 56.4911-2(b)(1)(i);

(B) The communication states the recipient should provide to nonmembers the
address, telephone number, or similar information of a legislator or an
employee of a legislative body; or

315

IRS-JW-220-000055

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-000056

Obtained by Judicial Watch, Inc. via FOIA 



Lobbying Issues

Reg. 56.4911-5(e)(2) provides allocation
8. What are the allocation rules

for such communications that
encourage direct lobbying but
not grass roots lobbying?

rules for a written communication distributed
primarily to members (as described above) that
directly encourages recipients (individually or
through the organization) to engage in direct
lobbying but does not directly encourage them to
engage in grass roots lobbying. In those cases,
the cost of preparing and distributing the

communication is allocated between direct lobbying and grass roots lobbying expenditures. The
regulation cross references the rules concerning computation of advertising income contained in
Reg. 1.512(a)-1(f)(6) and indicates that the portion of the cost to be allocated includes all costs
of preparing all the material with respect to which readers are urged to engage in direct lobbying
plus the mechanical and distribution costs attributable to the lineage devoted to this material.

The amount to be allocated as determined above is then multiplied by the sum of the
nonmember subscribers percentage” and the all other distribution percentage,” both as defined

in Reg. 56.4911-5(f)(7), to determine the amount allocable as a grass roots lobbying expenditure
for the communication.43 (Solely for purposes of this particular allocation, the nonmember
subscribers percentage is treated as zero unless it is greater than 15 percent of total distribution.)
The grass roots lobbying expenditure is subtracted from the amount to be allocated to determine
the direct lobbying expenditure.

If a written communication is directed
9. What are the allocation rules

for such communications that
encourage grass roots
lobbying?

primarily for, but not only to, the members of the
organization, as described above, and it directly
encourages recipients to engage in grass roots
lobbying (either individually or through the
organization or otherwise), the expenditures for
the communication are treated as a grass roots
lobbying expenditure. The communication is

treated as a grass roots lobbying communication even if it also encourages readers to engage in
direct lobbying. As with the amount to be allocated between direct lobbying expenditures and
grass roots lobbying expenditures as discussed above, grass roots lobbying expenditures includes
all the costs of preparing all the material with respect to which readers are urged to engage in
grass roots lobbying plus the mechanical and distribution costs attributable to the lineage devoted
to this material. SeeReg. 1.512(a)-1(f)(6)).

43 With respect to the term subscriber,” Reg. 56.4911-5(f)(5) provides that a subscriber to a written
communication is a person that either (1) is a member of the publishing organization and the membership dues
expressly include the right to receive the written communication, or (2) has affirmatively expressed a desire to
receive the written communication and has paid more than a nominal amount for the communication.
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(10) Affiliated Groups

i. Affiliation Rules

IRC 4911(f)(1) through IRC 4911(f)(3)
1. What are the affiliation rules? contain a limited anti-abuse rule for affiliated

organizations. In general, the rule prevents
avoiding the sliding-scale percentage limitation on
lobbying expenditures (as well as avoiding the

$1,000,000 cap on lobbying expenditures) through creation of numerous organizations.44 With
one exception, this is accomplished by treating the members of an affiliated group as a single
organization for purposes of measuring both lobbying expenditures and permitted lobbying
expenditures.45

Therefore, if the expenditures of the group as a whole do not exceed the permitted limits,
then each of the electing member organizations is treated as not exceeding the permitted limits.
Conversely, if the expenditures of the group as a whole exceed the permitted limits, then each
of the electing members is treated as having exceeded the limits and would pay tax on its
proportionate share of the group’s excess lobbying expenditures. Note, however, that only those
members of the affiliated group that have made the IRC 501(h) election are subject to the tax,
nonelecting members remain subject to the no substantial part” test. Joint Committee on
Taxation, General Explanation of the Tax Reform Act of 1976, 1976-3 C.B. Vol. 2 at 423.

As will be discussed more fully below, membership in an affiliated group includes only
IRC 501(c)(3) organizations that are eligible to make the IRC 501(h) election. Organizations
described in other subparagraphs of IRC 501(c)(3) are not eligible for membership in an affiliated
group even if they are affiliated within the meaning of IRC 4911(f)(2) with an eligible
organization.

For purposes of the regulations under
2. When are two organizations

considered to be affiliated?
IRC 4911, two organizations are affiliated if one
organization is able to control action on
legislative issues by the other organization
because of interlocking governing boards or
because of provisions in the governing

44 For example, a large organization, by dividing in two, would increase its overall cap from $1 million to $2
million. Because of declining percentages at higher levels, creating a second organization allows additional permitted
lobbying expenditures for organizations whose exempt purpose expenditures exceed $500,000. An organization with
$1 million of exempt purpose expenditures is permitted to have $175,000 of total lobbying expenditures without
incurring tax, but two organizations with $500,000 of exempt purpose expenditures each would be permitted to have
$100,000 of total lobbying expenditures, for a total amount of $200,000.

45 The single exception to the general rule relates to members of a limited affiliated group of organizations”
(organizations that are affiliated solely by reason of governing instrument provisions that extend control solely with
respect to national legislation). IRC 4911(f)(4) and Reg. 56.4911-10.
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Furthermore, there is no affiliation through interlocking boards where the board consists
of representatives of unrelated organizations, none of which satisfies the control tests. Therefore,
where five unrelated organizations each appoint two members to the board of an organization,
it is not affiliated with any of the five organizations due to interlocking governing boards.
Reg. 56.4911-7(f), Example (2). This rule has been applied in situations involving national
organizations that have boards consisting of delegates from separately incorporated state or
regional associations. SeePLR 91-45-039 (Aug. 14, 1991) and PLR 93-32-042 (May 19, 1993).

There are three circumstances under which
5. When are board members

considered representatives of
another organization?

members of the governing board of the controlled
organization are considered representatives of the
controlling organization. The first occurs if the
controlling organization has specifically
designated that person to be a board member of
the controlled organization. A board member of

the controlled organization is specifically designated by the controlling organization if the board
member is selected by virtue of the right of the controlling organization, under the governing
instruments of the controlled organization, either to designate a person to be a member of the
controlled organization’s governing board, or to select a person for a position that entitles the
holder of that position to be a member of the controlled organization’s governing board.
Reg. 56.4911-7(b)(5)(ii).47 The second occurs when a member of the governing board of one
organization serves on the governing board of a second organization. In this instance, the person
is a representative of the second organization. Reg. 56.4911-7(b)(5)(iv). The third occurs when
the board member is an officer or paid executive staff member of the other organization. In that
situation, the person is a representative of the other organization. Although titles are significant
in determining whether a person is a member of the executive staff of an organization, any
employee of an organization who possesses authority commonly exercised by an executive is
considered an executive staff member for these purposes. Reg. 56.4911-7(b)(5)(v).

Reg. 56.4911-7(c) provides that the
6. What are the rules relating to

governing instruments?
controlling organization is affiliated with the
controlled organization due to the governing
instruments of the controlled organization if those
instruments limit the independent action of the
controlled organization on legislative issues by

requiring it to be bound by decisions of the controlling organization on such issues.
Organizations also are affiliated if the controlled organization’s governing instrument allows the
controlling organization to veto positions on legislation that the controlled organization might
take, even if the veto power is never exercised. Reg. 56.4911-7(f), Example (3).

47 A board member of one organization who is specifically designated by a second organization, a majority of
the governing board of which is made up of representatives of a third organization, is a representative of the third
organization as well as being a representative of the second organization pursuant to the rules of
Reg. 56.4911-7(b)(5)(ii). Reg. 56.4911-7(b)(5)(iii).
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To be affiliated under IRC 4911, two
7. May board actions establish

affiliation other than through
amendments to the governing
instrument?

organizations must have interlocking boards or
one organization must be bound by the other
organization on legislative issues by provisions in
its governing instruments. Assuming the
organization does not have an interlocking board
with another organization, actions by the
organization’s board of directors that do not

constitute amendments to its governing instrument will not establish affiliation under IRC 4911.
This is discussed in Reg. 56.4911-7(f), Example (4), the governing board of an organization
resolves to adopt positions taken on legislative issues by another organization. The two
organizations are eligible organizations and do not have interlocking governing boards. The
governing instruments of the first organization do not mention the other organization and do not
indicate that the first organization is to be bound by the decisions on legislation of any
organization. The two organizations are not affiliated under IRC 4911.

A determination that organizations are not
8. How are organizations that

file a group return treated?
affiliated for purposes of IRC 4911 does not
indicate that those organizations are not affiliated
for purposes of filing a group return. In
PLR 91-45-039, (Aug. 14, 1991) the Service
concluded that affiliated” has a broader meaning

as used in Reg. 1.6033-2(d) than it does under IRC 4911. Therefore, the mere fact that
organizations file a group return does not indicate that the organizations are affiliated under
IRC 4911. Furthermore, a group return may be filed even if some of the organizations have made
the IRC 501(h) election. However, pursuant to Reg. 56.4911-6, which sets out the record
keeping requirements for electing organizations, the group return will include separate statements
regarding each organization that has made the election. Furthermore, for purposes of determining
the liability for tax under IRC 4911(a), a separate schedule on the group return must be
completed for each organization (other than any that are part of an affiliated group under
IRC 4911(f)) that has made the IRC 501(h) election. Each schedule must show the lobbying
expenditures, the lobbying nontaxable amount, the grass roots expenditures, and the grass roots
nontaxable amount for each electing organization. Computation of the IRC 4911 tax must be
made for each such organization on Form 4720,Return of Certain Excise Taxes on Charities and
Other Persons Under Chapters 41 and 42 of the Internal Revenue Code. The computation must
be based only upon the amounts applicable to the individual organization; it may not be based
upon the composite figures for the group. A separate Form 4720 must be filed for each electing
organization with IRC 4911(a) tax liability.

Yes, organizations may be indirectly
9. May organizat ions be

indirectly affiliated?
affiliated either because they are controlled by the
same controlling organization or because the
controlling organization affiliated with one
organization is a controlled organization affiliated
with the other organization. When a controlling

organization is affiliated with each of two or more controlled organizations, then the controlled
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Yes, for purposes of the member
6. Is there a special membership

communication rule?
communication rules of Reg. 56.4911-5, a person
who is a member of an organization that is a
member of an affiliated group is treated as a
member of each organization in the affiliated
group. Reg. 56.4911-5(f)(3).

iii. Excess Lobbying Expenditures

Under IRC 4911(f), an affiliated group of
1. How is an affiliated group

treated for purposes of the
IRC 4911 tax?

organizations is treated as one organization for
purposes of the IRC 4911(a) tax. Thus, the
affiliated group’s direct lobbying expenditures,
grass roots lobbying expenditures, and exempt
purpose expenditures are equal to the sum of such
expenditures paid or incurred during the taxable

year by each member of the affiliated group. Similarly, the lobbying and grass roots nontaxable
amounts for the affiliated group are determined under the rules of IRC 4911(c)(2) and
IRC 4911(c)(4) based on the sum of the group’s exempt purpose expenditures. The group’s
lobbying and grass roots ceiling amounts are then calculated under the IRC 501(h) regulations.
Reg. 56.4911-8(b).

The tax under IRC 4911(a) is imposed on
2. When is the IRC 4911 tax

imposed on an affiliated
group?

an affiliated group if the group has excess
lobbying expenditures. Reg. 56.4911-8(c)
provides that the affiliated group’s excess
lobbying expenditures for any taxable year are the
greater of the following amounts:

(A) The amount by which the group’s lobbying expenditures exceed the group’s
lobbying nontaxable amount; or

(B) The amount by which the group’s grass roots expenditures exceed the group’s
grass roots nontaxable amount.

Reg. 56.4911-8(d) provides three rules for
3. What is the tax liability of an

electing member?
allocating the IRC 4911(a) tax between the
electing member organizations of an affiliated
group. Each electing member organization is
liable for all or a portion of the tax, but no
member of the affiliated group that has not made

an IRC 501(h) election is liable for any portion of the tax with respect to the affiliated group,
even if they made direct or grass roots lobbying expenditures.

The first rule applies when the affiliated group’s excess lobbying expenditures equal the
amount determined under Reg. 56.4911-8(c)(1) and at least one electing member has made
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lobbying expenditures. Each electing member organization is liable for a portion of the tax equal
to the amount of the tax multiplied by a fraction, the numerator of which is the electing member
organization’s lobbying expenditures paid or incurred during the taxable year of the affiliated
group, and the denominator of which is the sum of the lobbying expenditures of all electing
member organizations in the group paid or incurred during the taxable year of the affiliated
group. Reg. 56.4911-8(d)(2)

The second rule applies when the affiliated group’s excess lobbying expenditures equal
the amount determined under Reg. 56.4911-8(c)(2) and at least one electing member has made
grass roots expenditures. The same rule is applied as described above, except that grass roots
expenditures” is substituted for lobbying expenditures.” Reg. 56.4911-8(d)(3).

The third rule applies when the affiliated group has excess lobbying expenditures, but no
electing organization has made either lobbying or grass roots expenditures. Each electing
member organization is liable for a portion of the tax equal to the amount of tax multiplied by
a fraction, the numerator of which is the electing member organization’s exempt purpose
expenditures and the denominator of which is the exempt purpose expenditures of all the electing
member organizations in the affiliated group. Reg. 56.4911-8(d)(4).

Pursuant to Reg. 56.4911-8(d)(5), an
4. When is an organization liable

for the tax?
electing member organization liable for the
IRC 4911 tax of an affiliated group is liable for
the tax as if the tax were imposed for its taxable
year with which or in which the taxable year of
the affiliated group ends.

When an organization is a member of two
5. What if an organization is a

member of two groups having
excess lobbying expenditures?

or more affiliated groups and is liable for the
IRC 4911 tax during a taxable year for the excess
lobbying expenditures of more than one group,
then the organization is liable only for the greater
tax. Reg. 56.4911-8(d)(6).

An electing member organization that
6. What happens when a

member organization ceases to
be a member of a group?

ceases to be a member of an affiliated group of
organizations that had a taxable year different
from its own, must thereafter determine its
liability under Reg. 56.4911-1 for the IRC 4911
tax as if its taxable year were the taxable year of
the affiliated group of which it was formerly a

member. An organization to which this rule applies that is liable for the IRC 4911 tax is liable
as if the tax were imposed for its taxable year in which ends the taxable year of the affiliated
group of which it was formerly a member. The Commissioner may, at the Commissioner’s
discretion, permit an organization to disregard this rule and to determine any liability under
IRC 4911(a) based upon its own taxable year. Reg. 56.4911-8(e).
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iv. Application of IRC 501(h)

As with the calculation of IRC 4911 tax,
1. When might affiliated group

members lose exempt status?
affiliated groups are treated as one entity for
purposes of determining whether members are
denied exemption as organizations described in
IRC 501(c)(3) pursuant to IRC 501(h). If, for a
taxable year of an affiliated group, it is

determined that the sum of the affiliated group’s lobbying or grass roots expenditures for the
group’s base years exceeds 150 percent of the sum of the group’s nontaxable amounts for the
base years, then each member that was an electing member organization at any time in the
taxable year shall be denied tax exemption beginning with its first taxable year beginning after
the end of the taxable year of the affiliated group. Thereafter, exemption shall be denied unless
the organization reapplies and is recognized as exempt as an organization described in
IRC 501(c)(3). For purposes of this section, the term base years” generally means the taxable
year of the affiliated group for which a determination is made and the group’s three preceding
taxable years. Base years, however, do not include any year preceding the first year in which
at least one member of the group was treated as described in IRC 501(c)(3). Reg. 56.4911-9(b).

An organization that is a member of an
2. W h a t h a p p e n s t o a

nonelecting member of an
affiliated group?

affiliated group of organizations but that is not an
electing member organization remains subject to
the substantial part test” described in
IRC 501(c)(3) with respect to its activities
involving attempts to influence legislation.
Reg. 56.4911-9(c).

The filing requirements for affiliated
3. Wha t a re the f i l i ng

requirements?
groups are set forth in Reg. 56.4911-9(c) and
apply to each member of the group for the
taxable year of the member in which ends the
taxable year of the affiliated group. Each
member of the group must provide to every other

member, before the first day of the second month following the close of the affiliated group’s
taxable year, its name, identification number, and the information required under the reporting
rules of Reg. 1.6033-2(a)(2)(ii)(k) for its expenditures during the group’s taxable year and for
prior taxable years of the group that are base years. For groups that elect under
Reg. 56.4911-7(e)(5) to have each member file information with respect to the group based on
its taxable year, each member shall provide the above information, treating each taxable year of
any member of the group as a taxable year for the group. In addition to the information required
by the reporting rules of Reg. 1.6033-2(a)(2)(ii)(k), each member of the group must provide on
its annual information return the group’s taxable year and, if the election under
Reg. 56.4911-7(e)(5) is made, the name, identification number, and taxable year identifying the
return with which its consent to the election was filed. Furthermore, in addition to the
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information required above, each electing member organization must provide the following on
its annual return:

(A) The name and identification number of each member of the group, and

(B) The calculation of the group’s excess lobbying expenditures if the
organization is liable for all or any portion of the IRC 4911 tax.

Reg. 56.4911-9(e) provides an example
4. How are these rules applied? illustrating the application of IRC 501(h) to an

affiliated group of organizations, M, N, and O.
M and O filed IRC 501(h) elections in 1979 and
have not revoked them. N did not make an

IRC 501(h) election. M’s taxable year ends November 30, N’s taxable year ends January 31, and
O’s taxable year ends June 30. Since the organizations have different taxable years, the calendar
year is the taxable year of the group. The following tables summarize the group’s expenditures
for the calendar years indicated. (None of the lobbying expenditures were for grass roots
lobbying.)

Table I. Group’s Expenditures

Year Exempt purpose
expenditures (EPE) Calculation Lobbying nontaxable

amount (LNTA)
Lobbying

expenditures (LE)

1979 $400,000 (20% of $400,000 =) $80,000 $100,000

1980 300,000 (20% of $300,000 =) 60,000 100,000

1981 600,000 (20% of $500,000 +
15% of $100,000 =) 115,000 120,000

1982 500,000 (20% of $500,000 =) 100,000 220,000

Total 1,800,000 355,000 540,000

Table II. Expenditures of M and O

Year

Exempt purpose
expenditures

Lobbying nontaxable
amount

Lobbying expenditures

M plus O

M O M O M O

1979 125,000 100,000 25,000 20,000 60,000 20,000 80,000

1980 100,000 50,000 20,000 10,000 40,000 40,000 80,000

1981 250,000 100,000 50,000 20,000 60,000 40,000 100,000

1982 200,000 100,000 40,000 20,000 160,000 40,000 200,000

The affiliated group had excess lobbying expenditures in each of the years shown and M
and O are liable for the IRC 4911 tax. The tax is allocated between M and O based on the ratio
of their lobbying expenditures for the year to the total lobbying expenditures the two of them
incurred. N is not liable for any tax under IRC 4911. For 1979, the tax due is $5,000 (25% of
$20,000). M is liable for $3,750 and O is liable for $1,250. For 1980, the tax is $10,000 and
each owe $5,000. For 1981, M is liable for $750 and O is liable for $500. For 1982, M is liable
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4. Lobbying Activities of IRC 501(c)(3) Private Foundations

A. Legislative and Regulatory History

In the Tax Reform Act of 1969, Congress created the distinction between private
foundations and public charities and imposed a number of excise taxes on certain activities of
private foundations. One of these provisions is an excise tax on the taxable expenditures of
private foundations and on foundation managers who agree to the making of the taxable
expenditure. IRC 4945. A taxable expenditure includes any amount paid or incurred by a private
foundation to carry on propaganda, or otherwise to attempt, to influence legislation, as well as
certain political campaign expenditures and grants to individuals and organizations. IRC 4945(d).
Taxes on these types of private foundation expenditures did not seem likely when the House
Committee on Ways and Means began its hearings on private foundation activities since the
Chairman’s press release, which outlined the hearings’ agenda, made no mention of this kind of
activity. Tax Reform 1969: Hearings Before the House Comm. on Ways and Means, 91st Cong.,
1st Sess. 3-11 (1969) (press release of Chairman Wilbur D. Mills). However, testimony given
almost at the outset of the hearings raised the specter of private foundation involvement in the
political process generally (although nothing specific was alleged about the lobbying activities
of private foundations), as well as raising concerns about various grants made to individuals by
private foundations. For example, the President of the Ford Foundation became embroiled in a
lengthy and often acrimonious discussion with various Committee members over both the
Foundation’s granting Travel & Study Awards” to members of Senator Robert Kennedy’s staff
following his assassination and its involvement in political campaign activities including an
extremely controversial school decentralization experiment in Brooklyn that included an election
and the Foundation’s financing of voter registration drives in Cleveland before the election of
Mayor Carl B. Stokes.50 Id. at 354-431 (statement and testimony of Mr. McGeorge Bundy).
To a considerable extent, those incidents seem to have impelled enactment of IRC 4945(d).

The Staff of the Joint Committee on Internal Revenue Taxation, in its General Explanation
of the Tax Reform Act of 1969, 48 (1969), explained the reasons for enactment of IRC 4945, and
for the inclusion of lobbying activity as a taxable expenditure, as follows:

The Congress concluded that more effective limitations must be
placed on the extent to which tax-deductible and tax-exempt funds
can be dispensed by private persons and that these limitations must
involve more effective sanctions. Accordingly, the Congress
determined that a tax should be imposed upon expenditures by
private foundations for activities that should not be carried on by
exempt organizations (such as lobbying, electioneering and grass
roots” campaigning). The Congress also believes that granting

50 Although no activities that would be characterized as lobbying for IRC 501(c)(3) purposes were discussed
during Mr. Bundy’s testimony, there was some concern expressed regarding influencing members of Congress
through payment of their travel and other expenses, such as when the Ford Foundation made a grant to sponsor a
Japanese-American Assembly in Japan attended by several members of Congress.
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rules apply to the electing public charity’s communications with its own members. Therefore,
in the limited context of determining whether a private foundation’s grant to an electing public
charity is a taxable expenditure, the membership rules apply. For example, a grant is not a
taxable expenditure when it is specifically earmarked for a communication from an electing
public charity to its members that is a not considered lobbying because of the membership rules.
Reg. 53.4945-2(a)(2).

Reg. 53.4945-2(a)(2) provides that a
4. What are the rules relating to

jointly funded projects?
private foundation will not be treated as having
made a taxable expenditure merely because it
makes a grant conditional upon the recipient
obtaining a matching support appropriation from
a governmental body. Furthermore, a private

foundation will not be treated as making taxable expenditures for carrying on discussions with
officials of governmental bodies that meet the following requirements:

(A) The subject of the discussions is a program that is or may be jointly
funded by the foundation and the government;

(B) The discussions are undertaken for the purpose of exchanging data and
information on the program’s subject matter; and

(C) The discussions are not undertaken in order to make any direct attempt to
persuade governmental officials to take particular positions on specific
legislative issues other than the program.

Private foundations often make
5. Is lobbying by the recipient of

a program-related investment
attributed to the foundation?

program-related investments” (investments
described in IRC 4944(c) and Reg. 53.4944-3).
Reg. 53.4945-2(a)(4) provides that any amount
paid or incurred by program-related investment
recipients in connection with an appearance
before, or communication with, any legislative

body with respect to legislation or proposed legislation of direct interest to the recipient shall not
be attributed to the investing foundation, if the following conditions are met:

(A) The foundation does not earmark its funds to be used for any activities that
constitute attempting to influence legislation; and

(B) A business expense deduction under IRC 162 is allowable to the recipient for such
amount.51

51 Note, however, that IRC 162(e), as amended by OBRA 1993, now disallows most business expense
deductions for amounts paid or incurred in connection with influencing legislation.
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A general support grant by a private
6. What is the rule for general

support grants?
foundation to a public charity” (organizations
described in IRC 509(a)(1), IRC 509(a)(2), or
IRC 509(a)(3)) is not a taxable expenditure if the
grant is not earmarked to be used in an attempt to
influence legislation, regardless of whether the

public charity has made the IRC 501(h) election. Reg. 53.4945-2(a)(6)(i). One example of
where this rule applies is when a public charity that has received a general support grant informs
the grantor foundation that, as an insubstantial portion of its activities, it attempts to influence
the State legislature with regard to changes in the mental health laws. The use of the grant is
not earmarked for the legislative activities of the public charity. The grant is not a taxable
expenditure even if it is subsequently used by the public charity in its legislative activities.
Reg. 53.4945-2(a)(7)(ii), Example (1).

A grant by a private foundation to fund a
7. What is the rule for specific

project grants?
specific project of a public charity is not a taxable
expenditure, even if the public charity engages in
lobbying activities as part of the project, to the
extent that each of the following requirements are
met:

(A) The grant is not earmarked to be used in an attempt to influence
legislation; and

(B) The sum of all grants made by the private foundation for the same project
for the same year, does not exceed the amount budgeted, for the year of
the grant, by the grantee organization for activities of the project that are
not attempts to influence legislation.

For example, a private foundation makes a specific project grant of $150,000 to a public
charity. In requesting the grant, the public charity stated that the total budgeted cost of the
project is $200,000, of which $20,000 is allocated to attempts to influence legislation related to
the project. The private foundation relied on the budget figures provided and had no reason to
doubt their accuracy or reliability. The private foundation does not earmark any of the funds
from the grant to be used for attempts to influence legislation, so the grant is not a taxable
expenditure under IRC 4945(d)(1) because the amount of the grant does not exceed the amount
allocated to specific project activities that are not attempts to influence legislation.
Reg. 53.4945-2(a)(7)(ii), Example (3). Even if the grant letter to the public charity provides that
the private foundation has the right to renegotiate the terms of the grant if there is a substantial
deviation from those terms, this additional fact would not make the grant a taxable expenditure.
Reg. 53.4945-2(a)(7)(ii), Example (4). However, if the specific project grant is $200,000, rather
than $150,000, part of the grant would be a taxable expenditure under IRC 4945(d)(1) because
the amount of the grant exceeds by $20,000 the amount the public charity allocated to specific
project activities that are not attempts to influence legislation. Therefore, the private foundation
has made a taxable expenditure of $20,000. Reg. 53.4945-2(a)(7)(ii), Example (5).
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If the grant is for more than one year, the
8. What is the rule for

multi-year specific project
grants?

rule applies to each year of the grant with the
amount of the grant measured by the amount
actually disbursed by the private foundation in
each year or divided equally between years, at the
option of the private foundation. The same
method of measuring the annual amount must be

used in all years of a grant. As with the rule for general support grants, this rule applies
regardless of whether the public charity has made the IRC 501(h) election.
Reg. 53.4945-2(a)(6)(ii).52

Reg. 53.4945-2(a)(7)(ii), Example (11), discusses a private foundation makes a specific
project grant of $300,000 to a public charity for a three-year specific project studying child care
problems. The private charity provides budget material indicating that the specific project will
expend $200,000 in each of three years, with lobbying expenditures of $10,000 in the first year,
$20,000 in the second year and $100,000 in the third year. The private foundation pays $200,000
in the first year, $50,000 in the second year and $50,000 in the third year. The amount actually
disbursed by the private foundation in the first year exceeds the nonlobbying expenditures of the
public charity in that year. However, because the amount of the grant in each of the three years,
when divided equally among the three years is not more than the nonlobbying expenditures of
the public charity on the specific project for any of the three years, none of the grant is treated
as a taxable expenditure.

A less happy scenario is set forth in Reg. 53.4945-2(a)(7)(ii), Example (13), where a
private foundation makes a $120,000 specific project grant to a public charity for a three-year
project. The private foundation intends to pay the grant in three equal annual installments. The
public charity provides budget material indicating that the specific project will expend $100,000
each year, of which the project’s lobbying expenditures will be $50,000 each year. After the
private foundation pays the first annual installment, but before it pays the second installment,
reliable information comes to its attention that the public charity has spent $90,000 of the
project’s $100,000 first-year budget on lobbying expenditures, causing the private foundation to
doubt the accuracy and reliability of the budget materials. The private foundation nevertheless
pays the second-year installment. In the project’s second year, the public charity once again
spends $90,000 on lobbying expenditures. Because the private foundation doubts or reasonably
should doubt the accuracy or reliability of the budget materials when it makes the second-year
grant payment, it may not rely upon the budget documents at that time. Accordingly, although
none of the first installment is a taxable expenditure, only $10,000 of the second-year grant

52 Reg. 53.4945-2(a)(6)(iii) provides that for purposes of determining the amount budgeted by a prospective
grantee for specific project activities that are not attempts to influence legislation, a private foundation may rely on
budget documents or other sufficient evidence supplied by the grantee organization (such as a signed statement by
an authorized officer, director or trustee of such grantee organization) showing the proposed budget of the specific
project, unless the private foundation doubts or, in light of all the facts and circumstances, reasonably should doubt
the accuracy or reliability of the documents.
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payment is not a taxable expenditure. The remaining $30,000 of the second installment is a
taxable expenditure.

Reg. 53.4945-2(a)(7)(i) provides that a
9. What happens if the grantee

public charity loses its exempt
status due to lobbying?

grant to a public charity that subsequently ceases
to be described in IRC 501(c)(3) due to its
attempts to influence legislation will not be
considered a taxable expenditure provided the
following conditions are met:

(A) The grant meets the requirements of the rules relating to general support
grants and specific project grants;

(B) The grantee had received a ruling or determination letter, or an advance
ruling or determination letter, that it a public charity;

(C) Notice of a change in the grantee’s status has not been made to the public,
and the private foundation has not acquired knowledge that the Service has
given notice to the grantee of a change in status; and

(D) The grantee is not controlled by the private foundation.53

5. Lobbying and Tax-Exempt Organizations Not Described in IRC 501(c)(3)

Unlike IRC 501(c)(3) organizations, other
1. What restrictions are imposed

on the amount of lobbying by
IRC 501(c) organizations?

organizations described in IRC 501(c) may
engage in an unlimited amount of lobbying,
provided that such lobbying is related to the
organization’s exempt purpose. The Service
enunciated this principle in Rev. Rul. 61-177,
1961-2 C.B. 117, which holds that a corporation

that was organized and operated primarily for the purpose of promoting a common business
interest is exempt under IRC 501(c)(6) even though its sole activity is influencing legislation
germane to such common business interest. Rev. Rul. 61-177 notes that there is no requirement,
by statute or regulations, that a business league or chamber of commerce must refrain from
lobbying activities to qualify for exemption.

The rule set forth in Rev. Rul 61-177 applies to organizations described in the other
subparagraphs of IRC 501(c). Outside of IRC 501(c)(3), there is no explicit statutory restriction
on lobbying in IRC 501(c). As far as the regulations are concerned, the only mention of
lobbying is positive. Reg. 1.501(c)(4)-1(a)(2)(ii) provides that a social welfare organization may

53 A grantee organization is controlled by a private foundation for this purpose if the private foundation and its
disqualified persons (as defined in IRC 4946(a)(1)), by aggregating their votes or positions of authority, can cause
or prevent action on legislative issues by the grantee. Reg. 53.4945-2(a)(7)(i)(D).
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qualify under IRC 501(c)(4) even though its activities are described in the action organization”
regulations, provided that it otherwise meets the IRC 501(c)(4) qualification requirements. See
also, Rev. Rul. 67-6, 1967-1 C.B. 135; Rev. Rul. 67-293, 1967-2 C.B. 185; Rev. Rul. 68-656,
1968-2 C.B. 216; Rev. Rul. 71-530, 1970-2 C.B. 237; Rev. Rul. 76-81, 1976-1 C.B. 156; and
G.C.M. 31864 (Aug. 21, 1961). In determining whether lobbying is allowable under the other
subparagraphs of IRC 501(c), Sleelives.

The exempt status of an organization
2. Why must lobbying be related

to the organization’s exempt
purposes?

under IRC 501(c) depends upon whether its
activities are consistent with the exempt purposes
described in the subparagraph of IRC 501(c)
under which it qualifies. The requirements
imposed under the various subparagraphs of
IRC 501(c) differ extensively. For example, an

organization may continue to qualify for exemption under IRC 501(c)(4) so long as it is
primarily engaged in promoting in some way the common good and general welfare of the
people in the community. Reg. 1.501(c)(4)-2(i). Therefore, an IRC 501(c)(4) organization could
engage in a substantial amount of lobbying on other matters without affecting its exempt status.
At the other extreme are IRC 501(c)(2) title holding companies, which, under the terms of the
statute, are limited to theexclusive purpose of holding title to property, collecting income
therefrom, and turning over the proceeds” to another exempt organization. Any lobbying by an
IRC 501(c)(2) organization, therefore, would defeat its exempt status, unless, perhaps, the purpose
of the lobbying was to preserve the exempt status of such title holders. (An unlikely possibility,
since the IRC 501(c)(2) exemption has remained undisturbed since its enactment in 1916.)

Yes, this is a rather common occurrence.
3. May an IRC 501(c)(3)

organization have a related
IRC 501(c)(4) lobbying
organization?

So long as the organizations are kept separate
(with appropriate record keeping and fair market
reimbursement for facilities and services), the
activities of an IRC 501(c)(4) organization will
not jeopardize the related IRC 501(c)(3)
organization’s exempt status. The ability of an
IRC 501(c)(3) organization to establish a related

IRC 501(c)(4) lobbying organization was an important factor in the concurring opinion of Regan
v. Taxation with Representation of Washington, 461 U.S. 540 (1983), in which the Supreme
Court upheld the prohibition on substantial lobbying by IRC 501(c)(3) organizations. Taxation
with Representation of Washington was the successor to two other organizations, an
IRC 501(c)(3) organization and a related IRC 501(c)(4) organization, that applied for recognition
of exemption from federal income tax as an organization described in IRC 501(c)(3). It was
denied because it proposed to engage in substantial lobbying activity, although it would have
qualified as an IRC 501(c)(4) organization.

This structure does raise issues regarding whether the resources of the IRC 501(c)(3)
organization are used to subsidize lobbying activities of the IRC 501(c)(4) organization,
particularly in situations where the two organizations share staff, facilities or other expenses or
in which the two organizations conduct joint activities requiring an allocation of income and

337

IRS-JW-220-000077

Obtained by Judicial Watch, Inc. via FOIA 



Lobbying Issues

expenses. Any allocation of income or expenses between the two organizations must be carefully
reviewed to ensure that the allocation method is appropriate and that an arms’ length standard
is utilized. The determination of whether the method used is appropriate is based upon all the
facts and circumstances.

IRC 504(a) precludes an organization that
4. May an organization that loses

IRC 501(c)(3) status due to
lobbying qualify as an
IRC 501(c)(4) organization?

has lost its IRC 501(c)(3) status due to attempts
to influence legislation from qualifying as an
IRC 501(c)(4) organization. In addition, an
organization prohibited from qualifying as an
IRC 501(c)(4) organization by IRC 504 may not
be treated as any IRC 501(c) organization, except
for IRC 501(c)(3). Reg. 1.504-1. Therefore, the

only route that an organization revoked for excessive lobbying may take to return to exempt
status is to reapply for recognition of exempt status under IRC 501(c)(3). The one exception to
this rule is for churches and church-related organizations that are ineligible to make an
IRC 501(h) election because they are described in IRC 501(h)(5) and Reg. 1.501(h)-2(b)(3).
IRC 504(c); Reg. 1.504-1.

IRC 504(b) authorized the Secretary of the
5. May an IRC 501(c)(3)

organization that anticipates
loss of its status convert to an
IRC 501(c)(4) organization?

Treasury to prescribe regulations to prevent
avoidance of this rule, including avoidance by
transferring all or part of the assets of an
IRC 501(c)(3) organization to an organization that
is controlled by the same persons who control the
IRC 501(c)(3) organization. These regulations
are set forth in Reg. 1.504-2. In determining

whether an organization has attempted to avoid IRC 504 by transferring any of its assets, the
term transfer” includes any use by, or for the benefit of, the recipient, except transfers made
for adequate and full consideration. Generally, a transfer that involves the following five
elements will cause loss of exemption to the recipient:

(A) The transfer is from an IRC 501(c)(3) organization that is determined to
be an action” organization or is denied exemption by IRC 501(h);

(B) At the time of the transfer or at any time during the recipient’s next ten taxable
years, the recipient is controlled (directly or indirectly) by the same persons who
control the transferor;54

54 For these purposes, the transferor will be presumed to control any organization with which it is affiliated
within the meaning of Reg. 56.4911-7(a) (or would be if both organizations were described in IRC 501(c)(3)), and
the recipient will be treated as controlled (directly or indirectly) by the same persons who control the transferor if
the recipient would be treated as controlled under the private foundation qualifying distribution rules
(Reg. 53.4942(a)-3(a)(3)) if the transferor were a private foundation. Reg. 1.504-2(f).
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(C) The transfer is made (1) after the date that is 24 months before the earliest
of the effective date of the determination IRC 501(h) that the transferor is
not exempt, the effective date of the Commissioner’s determination that the
transferor is an action” organization, or the date on which the
Commissioner proposes to treat it as no longer described in IRC 501(c)(3),
and (2) before the transferor again is recognized as an organization
described in IRC 501(c)(3);

(D) The recipient is exempt from tax under IRC 501(a) but is neither an
organization described in IRC 501(c)(3), nor a qualified pension plan
described in IRC 401(a) to which the transferor contributes as an
employer; and

(E) The amount of the transfer exceeds the lesser of 30 percent of the net fair
market value of the transferor’s assets or 50 percent of the net fair market
value of the recipient’s assets, computed immediately before the
transfer.55

Furthermore, even if the transferor and recipient are not commonly controlled, or the
amount of the transfer is less than the amount set forth in the fifth element above, or the recipient
is eligible to elect the expenditure test, the Commissioner may determine, based on all the facts
and circumstances, that the transfer was made to avoid IRC 504(a). In that case, the recipient
will cease to be exempt under IRC 501(a). One fact the Commissioner may consider is whether
the recipient engages, or has engaged, in attempts to influence legislation. The Commissioner
may also consider any factors enumerated in the special exception described below.
Reg. 1.504-2(c).

The Commissioner may determine, based
6. Is there any exception to this

transfer rule?
on all the facts and circumstances, that a transfer
that does meet the five elements set forth above
was not made to avoid IRC 504 and the recipient
will not be denied exemption. Reg. 1.504-2(e).
In making this determination, the Commissioner

may consider all relevant factors including the following:

(A) Whether enforceable and effective conditions on the transfer preclude use
of any of the transferred assets for any purpose that, if it were a substantial
part of an organization’s activities, would be inconsistent with exemption
as an organization described in IRC 501(c)(3);

55 For these purposes, the amount of a transfer is the sum of the amounts transferred to any number of recipients
in any number of transfers, all of which are described in the previous four elements, and the time of the transfer is
the time of the first transfer so taken into account. Reg. 1.504-2(b)(6)(i). Furthermore, the amount of a transfer to
a recipient is the sum of the amounts transferred to the recipient in any number of transfers, all of which are
described in the previous four elements, and the time of the transfer is the time of the first transfer so taken into
account. Reg. 1.504-2(b)(6)(ii).
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(B) In the absence of conditions described above, whether the transferred
assets are used exclusively for purposes that are consistent with the
transferor’s exemption as an organization described in IRC 501(c)(3);

(C) Whether the assets transferred would be described in the private foundation
minimum investment return rules (Reg. 53.4942(a)-2(c)(3)) before and
after the transfer if both the transferor and recipient were private
foundations;

(D) Whether the transfer would satisfy the private foundation termination rules
requiring unencumbered transfers (Reg. 1.507-2(a)(7) and
Reg. 1.507-2(a)(8)) if the transferor were a private foundation;

(E) Whether all of the transferred assets have been expended during a period
when the recipient was not controlled (directly or indirectly) by the same
persons who controlled the transferor; and

(F) Whether all of the transferred assets were transferred, before the close of
the recipient’s taxable year following the taxable year in which the
transferred assets were received, to one or more public charities described
in IRC 507(b)(1)(A) none of which are controlled by the same persons
who control either the original transferor or recipient.

Expenditures to support or oppose
7. What is the tax status of a

ballot measure committee?
initiatives, referenda, etc., generally are
considered to be lobbying expenditures rather
than political campaign activity. Consequently, a
ballot measure committee cannot qualify as an
IRC 501(c)(3) organization because it is an

action” organization. Furthermore, it cannot qualify as a political organization” under IRC 527
since a political organization’s exempt function” involves, in general, influencing or attempting
to influence the selection, nomination, election or appointment of an individual to a federal, state,
or local public office or office in a political organization. IRC 527(e)(2). Reg. 1.527-2(c)(1)
uses the term the selection process” to encapsulate what is contemplated by exempt function.”
Generally, expenditures to support or oppose a referendum or initiative measure are not for an
exempt function activity, since this activity generally does not further the purpose of influencing
or attempting to influence the selection process.56 However, a ballot measure committee may
qualify for exempt status under other subparagraphs of IRC 501(c), such as IRC 501(c)(4),
IRC 501(c)(5), or IRC 501(c)(6).

56 In addition to the statutory language ( individual”) and the regulatory language (the selection process”),
the legislative history treats ballot measure expenditures as outside the purview of exempt function activity. SeeS.
Rep. No. 93-1357, 93d Cong., 2d Sess. 27 (1974) reprinted in1975-1 C.B. 517, 532, (stating, in discussing the
primary activities test, that a qualified organization could support the enactment or defeat of a ballot proposition,
as well as support or oppose a candidate, if the latter activity was not its primary activity”).
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6. Lobbying and IRC 162(e)

A. Legislative and Regulatory History

(1) The Pre-Statutory Era

Like the restriction on lobbying by charities, the disallowance of a business expense
deduction for lobbying first appeared as a Treasury regulation. T.D. 2137, 17 Treas. Dec. 48,
57-58 (1915). The validity of the regulation was first addressed by the Supreme Court in Textile
Mills Security Corp. v. Commissioner, 314 U.S. 326 (1941). Textile Millsinvolved an attempt
to deduct expenses made on behalf of German textile interests to pass special legislation that
would enable the interests to recover property seized during World War I. The Court, without
any dissent, concluded that the regulation did not contravene any Congressional policy and
therefore upheld the denial of the deduction.57

The Supreme Court revisited the validity of the regulation almost two decades later, in
the companion cases of Cammarano v. United States, 358 U.S. 498 (1959), and F. Strauss & Son,
Inc. v. Commissioner, 358 U.S. 498 (1959). Both cases involved extensive grass roots lobbying
campaigns by liquor distributors against prohibition or state control of liquor distribution
proposals which would have destroyed the distributors’ businesses. Again, the Court upheld the
validity of the regulation, principally on the basis that the regulation had acquired the force of
law” because Congress had repeatedly reenacted the business expense deduction without rejecting
the regulation. Cammarano, at 508-509.

(2) Allowance of the Lobbying Deduction

In 1962, Congress finally addressed the issue. Over the objection of the Treasury
Department, it enacted IRC 162(e) as part of the Trade Expansion Act of 1962.58 IRC 162(e)(1)
specifically provided a deduction for direct lobbying expenses (including travel expenses, costs
of preparing testimony, and a portion of dues) paid in carrying on a trade or business if such
expenses are (1) in direct connection with appearances or communications involving legislation
or proposed legislation of direct interest to the taxpayer, or (2) in direct connection with
information communicated between the taxpayer and an organization of which it is a member as
to legislation or proposed legislation of direct interest to the taxpayer and the organization.
However, IRC 162(e)(2) provided that no deduction is allowed for any amount paid or incurred
(by contribution, gift, or otherwise) for participation or intervention in any political campaign or

57 It is difficult to imagine that there was any public dissent either, since the decision was handed down on
December 8, 1941, the day after the attack on Pearl Harbor.

58 Invoking the Sleeprinciple, Secretary of the Treasury C. Douglas Dillon, in testimony before the Senate
Finance Committee, set forth the Treasury position as follows:

We are not against lobbying. We think lobbying is fine, the more of it the better,
because the representatives of the people know what the country wants. We are
only saying that the Government should not pay for it.Hearings on H.R. 10650
Before the Senate Comm. on Finance, 87th Cong., 2d Sess. 4,387 (1962).
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in connection with any attempt to influence the general public with respect to legislative matters,
elections, or referenda.

In explaining the reasons for the provisions, the House and Senate Reports stressed the
difficulties of separating lobbying costs from other business costs. Even more important, the
Reports stated, was the policy consideration that emanated from the anomalous” proposition that
permitted the deduction of expenses incurred from appearance with respect to executive or
judicial matters, but not legislative ones.59 H.R. Rep. No. 1447, 87th Cong., 2d Sess. 17 (1962),
reprinted in1962-3 C.B. 405, 421; Sen. Rep. No. 1881, 87th Cong., 2d Sess. 22 (1962), reprinted
in 1962-3 C.B. 707, 728.

(3) Disallowance of the Lobbying Deduction

In February 1993, the Treasury Department submitted a proposal to deny all business
deductions for lobbying expenses. Page 45 of the Summary of the Administration’s Revenue
Proposals states, in pertinent part, as follows:

Reasons for Change

The deduction for lobbying expenses inappropriately benefits
corporations and special interest groups for intervening in the
legislative process.60

Proposal

Businesses would no longer be allowed to deduct their lobbying
expenses. Lobbying expenditures for this purpose would be defined
similarly to the definition of expenditures to influence legislation
in section 4911(d) and would include attempts to influence
legislation through communications with the executive branch as
well as the legislative branch of government. The current
restrictions on deductions for expenses of grassroots lobbying and
participation in political campaigns would remain. These rules
would prevent charities from engaging in more than an
insubstantial amount of lobbying. No deduction would be allowed
for the part of membership dues that are used for lobbying, but as
under current law, trade associations and similar organizations
would not lose their exempt status for lobbying. Trade associations
and similar organizations would be required to report to their
members the portion of their dues used for lobbying activities.

59 As we have seen, however, this anomaly” persists for IRC 501(c)(3) organizations.

60 This position was spelled out, at much greater length, in the 1962 legislative history of IRC 162(e). See
Supplemental and Minority Views of Senators Paul Douglas and Albert Gore, 1962-3 C.B. 1092, 1116-1120.
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On May 4, 1993, House Ways and Means Chairman Rostenkowski introduced the
Administrations’s bill, H.R. 1960. The Committee Report on the bill that emerged from the
House, H.R. 2264, stated a different reason for change: The committee has determined that,
in the context of deficit reduction legislation, it is appropriate to limit the business deduction for
lobbying expense.” H.R. Rep. No. 103-111, 103d Cong., 1st Sess. 659 (1993) reprinted in
1993-3 C.B. 235.

What finally resulted was § 13222 of OBRA 1993. It amended IRC 162(e) by replacing
the existing language with a new IRC 162(e) applicable to amounts paid or incurred after
December 31, 1993.61 The new IRC 162(e) disallows the deductibility of direct legislative
lobbying expenses at the Federal and state (but not the local) level. It also disallows deductions
for contacts with certain federal officials. Grass roots lobbying and political campaign
expenditures continue to be nondeductible. In addition, IRC 162(e)(3) includes pass-through
provisions affecting dues paid to exempt organizations, so organizations can not indirectly do
what is disallowed directly.

The regulations under IRC 162 have, since their adoption in 1965, provided for the
disallowance of dues paid to an organization to the extent the organization is engaged in an
activity prohibited under IRC 162(e). Reg. 1.162-20(c)(3). However, no mechanism existed at
the association level to ensure notification to members of the disallowance. Therefore, § 13222
of OBRA 1993 also amended IRC 6033, adding a new subsection to provide a system based on
the disallowance of dues that builds in an incentive (or penalty) to ensure that associations notify
their members. The trigger is contained in IRC 6033(e), which imposes reporting and notice
requirements on tax-exempt organizations incurring expenditures to which IRC 162(e) applies.
IRC 162(e)(3) denies a deduction for the dues (or other similar amounts) paid to certain
tax-exempt organizations to the extent that the organization, at the time the dues are assessed or
paid, notifies the dues payer that the dues are allocable to nondeductible lobbying and political
expenditures of the type described in IRC 162(e)(1).62

An exempt organization subject to IRC 6033(e) has several options. It may provide a
notice to its members when they pay dues that contains a reasonable estimate of the amount
allocable to lobbying expenditures. If it does not give notification, it must pay a proxy tax at the
highest rate imposed by IRC 11 (currently 35 percent) on its lobbying expenditures (up to the
amount of dues and other similar payments received by the organization) during the taxable year.
In addition, if the organization does provide notices to its members but underestimates the actual
amount of lobbying expenditures, it is subject to the proxy tax on the excess lobbying
expenditures paid during the applicable year that were not included in the notices. However, this
tax may be waived if the organization agrees to include the excess lobbying expenditures in the
following year’s notices.

61 A constitutional challenge to the provisions of § 13222 of OBRA 1993 was dismissed on jurisdictional
grounds. American Society of Association Executives v. Bentsen, 848 F. Supp. 245 (D.D.C. 1994).

62 Payments that are similar to dues include voluntary payments or special assessments used to conduct lobbying.
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This mechanism allows a membership organization to elect not to provide its members
with a disallowance notice in which case the organization will be required to pay the tax. If an
organization elects the proxy tax option, no portion of any dues or other payments made by
members of the organization will be deemed nondeductible as a result of the organization’s
lobbying activities.

(4) History of Regulations and Administrative Pronouncements

Reg. 1.162-20, dealing with expenditures attributable to grass roots lobbying, political
campaigns, and certain advertising, was published in 1965 (T.D. 6819, 30 FR 5581 (Apr. 20,
1965)) and amended nearly four years later (T.D. 6996, 34 FR 835 (Jan. 18, 1969)). In general,
the regulation provides that if expenditures for lobbying purposes do not meet the requirements
of IRC 162(e)(1), such expenditures are not deductible as ordinary and necessary business
expenditures. Reg. 1.162-20(c)(1).63

As a result of the OBRA 1993 legislation, the Service published final regulations
providing allocation rules and rules concerning the definition of influencing legislation in 1995.
T.D 8602, 60 FR 37568 (July 21, 1995). These new regulations also provide that to the extent
the existing provisions of Reg. 1.162-20 are inconsistent with the new IRC 162, they are
superseded. Reg. 1.162-20(c)(5). At the same time, the Service published Rev. Proc. 95-35,
1995-2 C.B. 391, to provide procedures for organizations to determine whether they were
excepted from the reporting and notice requirements of IRC 6033(e) in accordance with
IRC 6033(e)(3).

B. Specific Issues

(1) Organizations Excepted from the Reporting and Notice Requirements

IRC 6033(e)(1)(B)(i) provides that the
1. What organizations are

excepted from IRC 6033(e)?
IRC 6033(e) notice requirements do not apply to
IRC 501(c)(3) organizations. In addition,
IRC 6033(e)(3) provides an exception for
organizations that establish to the satisfaction of
the Secretary that substantially all of the dues or

similar amounts received by the organization are not deducted by its members as business
expenses. Most IRC 501(c) organizations do not receive dues that are deducted by their members
as business expenses under IRC 162. Therefore, the Service provides in Rev. Proc. 95-35,
§ 4.01, that, pursuant to IRC 6033(e)(3), the requirements of IRC 6033(e) shall not apply to
organizations recognized by the Service as exempt from taxation under IRC 501(a), other than
(1) IRC 501(c)(4) social welfare organizations that are not veterans organizations, (2) agricultural
and horticultural organizations described in IRC 501(c)(5), and (3) IRC 501(c)(6) organizations.
Organizations otherwise subject to IRC 6033(e) whose lobbying expenditures consist solely of

63 Proposed amendments to Reg. 1.162-20 were published in 1980 but have not been finalized. FR 78167 (Nov.
25, 1980).
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in-house expenditures that do not exceed $2000 in a taxable year are also excepted from these
requirements. IRC 6033(e)(1)(B)(ii).

IRC 501(c)(4) veterans’ organizations and
2. Which IRC 501(c)(4) and

IRC 501(c)(5) organizations
does Rev. Proc. 95-35 except?

IRC 501(c)(5) labor organizations are excepted by
the Service from the IRC 6033(e) requirements in
Rev. Proc. 95-35, § 4.01. Other IRC 501(c)(4)
social welfare organizations and IRC 501(c)(5)
agricultural and horticultural organizations that
meet a safe harbor set forth in Rev. Proc. 95-35,

§ 4.02, also will be excepted from IRC 6033(e). The safe harbor provides that these
organizations are not subject to IRC 6033(e) if more than 90 percent of their annual dues are
received from (1) members paying annual dues of $50 or less,64 (2) IRC 501(c)(3) organizations,
(3) state or local governments, (4) entities whose income is exempt from tax under IRC 115, or
(5) organizations excepted by § 4.01 of Rev. Proc. 95-35 as noted above. Organizations that do
not meet the safe harbor may establish that they satisfy the requirements of IRC 6033(e)(3) by
maintaining records establishing that at least 90 percent of the annual dues received by the
organization are not deductible by its members (without regard to IRC 162(e)) and notifying the
Service on its Form 990,Return of Organization Exempt from Income Tax, that it is described
in IRC 6033(e)(3).65 Rev. Proc. 95-35, § 5.06.

Generally, IRC 501(c)(6) organizations are
3. What organizations described

in IRC 501(c)(6) are excepted
by Rev. Proc. 95-35?

subject to the IRC 6033(e) requirements.
However, Rev. Proc. 95-35, § 4.03, provides an
exception for IRC 501(c)(6) organizations if over
90 percent of their annual dues are received from
(1) IRC 501(c)(3) organizations, (2) state or local
governments, (3) entities whose income is exempt

from tax under IRC 115, or (4) organizations excepted by § 4.01 of Rev. Proc. 95-35 4.01, as
noted above. IRC 501(c)(6) organizations that do not meet this test may also establish that they
satisfy the requirements of IRC 6033(e)(3) by maintaining records establishing that at least 90
percent of the annual dues received by the organization are not deductible by its members
(without regard to IRC 162(e)) in the same manner as IRC 501(c)(4) and IRC 501(c)(5)
organizations and notifying the Service on its Form 990 that it is described in IRC 6033(e)(3).66

Rev. Proc. 95-35, § 5.06.

64 The $50 amount will be increased for years after 1995 by a cost-of-living adjustment under IRC 1(f)(3),
rounded to the next highest dollar. Rev. Proc. 95-35, § 5.05.

65 The organization may also request a private letter ruling to this effect in accordance with the procedures set
forth in Rev. Proc. 96-4, 1996-1 I.R.B. 94. If an organization receives a favorable private letter ruling, the Service
will not contest its entitlement to exemption under IRC 6033(e)(3) for a subsequent year so long as the character
of its membership is substantially similar to its membership at the time of the ruling.

66 IRC 501(c)(6) organizations may also request a private letter ruling as discussed above.
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The phrase reflects a view” is of critical importance. After it appeared in the proposed
regulations, several commentators suggested it should be defined to mean an explicit statement
of support or opposition to the legislation. Some commentators also suggested that presenting
a balanced analysis of the merits and defects of specific legislation should not constitute
reflecting a view on legislation. However, neither recommendation was adopted in the final
regulations. T.D. 8602, 60 FR 37568 (July 21, 1995).

Therefore, an organization can reflect a view on legislation without specifically stating
it supports or opposes that legislation. Reg. 1.162-29(b)(7), Example 8, illustrates this with
regard to an organization that writes a letter to a United States Senator discussing how a certain
pesticide has benefited citrus fruit growers and disputing problems linked to its use. The letter
discusses a bill pending in Congress and states in part:

This bill would prohibit the use of pesticide O. If citrus growers
are unable to use this pesticide, their crop yields will be severely
reduced, leading to higher prices for consumers and lower profits,
even bankruptcy, for growers.

Despite the fact that the organization does not explicitly state that it opposes the bill, its views
on the bill are reflected in the statement. Thus, the communication is a lobbying communication,
and the organization is attempting to influence legislation.

No. A significant difference between the
3. Do the exceptions under

IRC 4911(d)(2) apply for
purposes of IRC 162(e)?

two statutes is that while IRC 4911(d) contains
specific exceptions to the term influencing
legislation,” IRC 162(e) does not. An example of
this difference is the self defense” exception
under IRC 4911(d)(2)(C). IRC 162(e) contains
no counterpart, and the legislative history strongly

suggests that no exception is to be inferred. Statements in footnote 49 of the Conference Report
(H.R. Rep. No. 103-213, 103d Cong., 1st Sess. 597 (1993), reprinted in1993-3 C.B. 475), H.R.
Rep. No. 1447 (87th Cong., 2d Sess. 16-18 (1962), reprinted in1962-3 C.B. 405, 420-422) and
S. Rep. No. 1881 (87th Cong., 2d Sess. 21-24 (1962), reprinted in1962-3 C.B. 707, 727-730)
indicate that the holding of Cammarano v. United States, 358 U.S. 498 (1959) (upholding the
validity of regulations denying a deduction for lobbying even when the expenses related to
proposed legislation that affected the survival of the taxpayer’s business) remains good law unless
specifically contradicted by statute. Similarly, IRC 162(e) draws no distinction between
influencing legislation and educating legislators, unlike the IRC 4911(d)(2) exceptions for making
available the results of nonpartisan analysis, study, or research and for providing technical advice
or assistance to a governmental body. Seealso, H.R. Rep. No. 103-213, 103d Cong., 1st Sess.
607 (1993), reprinted in1993-3 C.B. 485, where the Conference Report notes that exceptions
contained in previous versions of the bill were not included in conference agreement. Therefore,
IRC 162(e) disallows a deduction for some activities that would not be considered direct
lobbying” under IRC 4911. Accordingly, Reg. 1.162-29(a) specifically provides that the rules
enunciated in the regulation have no bearing on IRC 4911 or IRC 4945.
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Payments made to a third-party lobbyist and dues payments allocable to lobbying are
subject to the disallowance rules, regardless of whether or not the organization’s in-house
expenses are exempted. In addition, the de minimisin-house rule does not apply to expenses
incurred for political activity, grass roots lobbying or foreign lobbying which continue to be
disallowed under current law rules.

(3). Lobbying Purpose

As noted above, Reg. 1.162-29(b)(1)
1. When is an activity engaged in

for the purpose of making a
lobbying communication?

provides that an attempt to influence legislation”
includes not only a lobbying communication but
also all research and other preparatory activities
engaged in for a purpose of making or supporting
a lobbying communication. Reg. 1.162-29(c) sets
forth a purpose test, which considers the original

intent for engaging in a particular activity in order determine whether a lobbying activity, in
whole or in part, has occurred. The general rule, set forth in Reg. 1.162-29(c)(1), provides that
the purpose or purposes for engaging in an activity are determined on the basis of all the facts
and circumstances, including (but not limited to) the following factors:

(A) Whether the activity and the lobbying communication are proximate in
time;

(B) Whether the activity and the lobbying communication relate to similar
subject matter;

(C) Whether the activity is performed at the request of, under the direction of,
or on behalf of a person making the lobbying communication;

(D) Whether the results of the activity are also used for a nonlobbying
purpose; and

(E) Whether, at the time the organization engages in the activity, there is
specific legislation to which the activity relates.69

69 The proposed regulations provided two presumptions concerning the purpose for engaging in an activity that
is related to a lobbying communication. Specifically, Prop. Reg. 1.162-29(c)(3) provided that if an activity relating
to a lobbying communication is engaged in for a non-lobbying purpose prior to the first taxable year preceding the
taxable year in which the communication was made, the activity is presumed to be engaged in solely for that
non-lobbying purpose. The Commissioner could rebut this presumption in part by establishing that the activity was
also engaged in for a purpose other than the non-lobbying purpose. Conversely, Prop. Reg. 1.162-(c)(4) provided
that if an activity relating to a lobbying communication is engaged in during the same taxable year as the
communication is made or the immediately preceding taxable year, and is not within the preceding presumption, the
activity is presumed to be engaged in for the sole purpose of making or supporting a lobbying communication. An
organization could rebut the presumption by establishing that the activity was engaged in for a non-lobbying purpose.
59 FR 24992, 24996 (May 13, 1994).
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The regulations provide several examples of how the facts and circumstances test is
applied. One example involves an organization that conducts a study and provides information
to an administrative agency regarding the impact of proposed regulations on its business at a time
when no specific legislative proposal on a similar topic is pending. The next year, in response
to proposed legislation on the same subject, the organization sends a letter opposing the
legislation to a legislator along with a copy of the study. Although the communication with the
legislator is a lobbying communication, the organization conducted the study and submitted
comments to the administrative agency at a time when no similar legislative proposal was
pending. Therefore, it engaged in the study for a nonlobbying purpose. Reg. 1.162-29(c)(4),
Example 1. Similarly, an organization that has entered into a contract with a government agency
conducts tests regarding the project, submits the test results to the government agency and revises
the project specifications in compliance with the contract. It subsequently prepares a summary
of the test results and revised specifications which it submits to legislators to encourage them to
support appropriations for the contract. The summary was prepared specifically for, and close
in time to, the lobbying communication and so was for a lobbying purpose. However, the tests
were conducted and the specifications revised pursuant to contract requirements and, thus, were
solely for a nonlobbying purpose. Reg. 1.162-29(c)(4), Example 4. On the other hand, an
organization that conducts a study at the request of its legislative affairs staff concerning the
impact of proposed legislation on its business does so solely for a lobbying purpose, despite the
fact that the organization subsequently used the study for labor negotiations with its employees.
Reg. 1.162-29(c)(4), Example 2.

Pursuant to Reg. 1.162-29(c)(2), if an
2. What if an activity is engaged

in for multiple purposes?
organization engages in an activity both for a
lobbying purpose and for some nonlobbying
purpose, it must treat the activity as engaged in
partially for the lobbying purpose and partially for
the nonlobbying purpose. This division of the

activity must result in a reasonable allocation of costs between nondeductible lobbying costs and
other costs. (The allocation rules set forth in Reg. 1.162-28 are discussed below.)
Reg. 1.162-29(c)(4), Example (5), illustrates this with regard to a person who travels to the state
capital to attend a two-day conference. While there, he spends a third day meeting with state
legislators to explain why his corporation opposes a pending bill unrelated to the subject of the
conference. Although his trip is partially for a nonlobbying purpose, it also has a lobbying
purpose since he refers to and reflects a view on the pending bill. Thus, his corporation must
reasonably allocate his traveling expenses between these two purposes.

Reg. 1.162-29(c)(3) provides that certain activities are not engaged in for the purpose of
making or supporting lobbying communications. These activities consist of those activities
undertaken to comply with the requirements of any law (for example, satisfying state or federal
securities law filing requirements), reading any publications available to the general public or

Commentators contended that these presumptions undermined and complicated the purpose test. The final
regulations eliminate the presumptions, replacing them with the list of facts and circumstances set forth in
Reg. 1.162-29(c)(1). T.D. 8602, 60 FR 37568 (July 21, 1995).
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viewing or listening to other mass media
3. May certain activities be

treated as having no purpose
to influence legislation?

communications, and merely attending a widely
attended speech. In addition, if, prior to
evidencing a purpose to influence particular
legislation (or similar legislation), an organization
determines the existence or procedural status of
that legislation, determines the time, place, and

subject of any hearing to be held by a legislative body with respect to that legislation, or prepares
or reviews routine, brief summaries of the provisions of that legislation, the organization is
treated as engaging in that activity with no purpose of making or supporting a lobbying
communication.

This provision is illustrated by Reg. 1.162-29(c)(4), Example 6, which discusses an
organization whose legislative affairs staff prepares a summary of legislation that would affect
the organization’s business at the time it is proposed and continues to confirm the procedural
status of the bill periodically. Two months after the bill was introduced, the organization assigns
one of its employees to prepare a position letter on the bill to be delivered to legislators. The
preparation of the original summary and the procedural status checks on the bill for the first two
months are not considered to be for a lobbying purpose. However, once the organization made
the determination to make a lobbying communication, the procedural status checks on the bill
after that time were for a lobbying purpose.

Reg. 1.162-29(d) provides that when an
4. What if activities support

lobbying communications by
another organization?

organization engages in activities for a purpose of
supporting a lobbying communication to be made
by another person, the organization’s activities are
treated as influencing legislation. For example, if
an organization or its employee (as a volunteer or
otherwise) engages in an activity to assist a trade

association in preparing its lobbying communication, the organization’s activities are influencing
legislation even though the lobbying communication is made by the trade association. However,
the personal activities an organization’s employee outside the scope of employment will not be
attributed to the organization.

In some instances, organizations engage in
5. What happens if a lobbying

communication is not made?
activity to support lobbying communications that
they never make. Under Reg. 1.162-29(e), if the
organization determines before the filing date of
its return that it does not expect, under any
reasonably foreseeable circumstances, to make a

lobbying communication, the activity is treated as if it had not been engaged in for a lobbying
purpose and the organization need not treat any amount allocated to that activity for that year as
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an amount to which IRC 162(e)(1)(A) applies.70 On the other hand, if the organization reaches
the conclusion at any time after the filing date, then any amount previously disallowed with
respect to that activity is treated as an amount that is paid at that time that is not subject to
IRC 162(e)(1)(A). Thus, the organization is effectively treated as if it incurred the costs relating
to the activity in the later year in connection with a nonlobbying activity. Exempt organizations
to which IRC 6033(e) applies may treat such amounts as reducing (but not below zero) their
lobbying costs. The organization may carry forward any amount not used to reduce lobbying
costs to subsequent years.

Yes, Reg. 1.162-29(f) provides that if an
6. Is there an anti-avoidance

rule?
organization, alone or with others, structures its
activities with a principal purpose of achieving
results that are unreasonable in light of the
purposes of IRC 162(e) and IRC 6033(e), the
Commissioner can recast the organization’s

activities for federal tax purposes to achieve tax results that are consistent with the intent of these
provisions and the pertinent facts and circumstances.

(4). Cost Allocations

As noted above, when an organization
1. How must costs be allocated? engages in an activity that has both a lobbying

and a nonlobbying purpose, it must allocate the
cost of the activity between the two using a
reasonable method. Reg. 1.162-29(c)(2) and

Reg. 1.162-28(b)(1). Reg. 1.162-28 describes costs that must be allocated to lobbying activities
and methods that may be used to allocate those costs. Reg. 1.162-28 does not apply, however,
to organizations that are engaged in the trade or business of conducting lobbying activities on
behalf of another person.71 Furthermore, the regulation is not intended to be applied for
purposes of IRC 4911 and 4945 and the regulations thereunder. The organization must maintain
records in accordance with IRC 6001 and its regulations.

Reg. 1.162-28(b) permits organizations to
2. What is a reasonable method

of allocation?
use any reasonable method to allocate costs
between lobbying and nonlobbying activities. A
method is considered reasonable if it is applied
consistently, allocates a proper amount of costs to
lobbying activities (including labor and

administrative costs), and is consistent with the special rules regarding labor hours outlined in

70 The filing date for this purpose is the earlier of the time the organization files its timely return for the year
or the due date of the timely return.

71 IRC 162(e)(5)(A) provides that organizations that are engaged in the trade or business of conducting lobbying
activities on behalf of another person are not subject to the general disallowance rules. However, the rules do apply
to payments by such other person to the organization for conducting the lobbying activities.
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Reg. 1.162-28(d)(2) provides that an organization may use any reasonable method to
determine the number of labor hours spent on lobbying activities and may use the de minimis
rule of Reg. 1.162-28(g)(1).74 It further provides that an organization may treat as zero the
hours spent by personnel engaged in secretarial, clerical, support, and other administrative
activities as opposed to activities involving significant judgment with respect to lobbying
activities.75 Reg. 1.162-28(d)(3) defines total labor hours as the total number of hours of labor
that an organization’s personnel spend on the organization’s trade or business during the year and
provides that an organization may make reasonable assumptions concerning total hours spent by
personnel on its trade or business. However, Reg. 1.162-28(d)(3) also provides that if the
organization treats as zero the lobbying labor hours spent by personnel engaged in secretarial,
maintenance, and other similar activities, it must also treat as zero the total labor hours of all
personnel engaged in those activities.

Reg. 1.162-28(d)(6) illustrates the operation of the ratio method. In the example, three
employees of an organization engage in both lobbying and nonlobbying activities. One spends
300 hours, another spends 1,700 hours, and the third spends 1,000 hours on lobbying activities,
for a total of 3,000 hours for the year. The organization reasonably estimates that each of its
three employees spends 2,000 hours a year working for the organization. The organization’s total
costs of operations are $300,000 and it has no third-party costs. Under the ratio method, the
organization allocates $150,000 to its lobbying activities for the year, calculated as follows:

Lobbying labor hours Total Allocable Costs
-------------------------- X costs of + third-party = allocable to

Total labor hours operations costs lobbying
activities

[ (300 + 1,700 + 1,000)
[----------------------------- X $300,000] + [0] = $150,000
[ 6,000

74 Reg. 1.162-28(g)(1) provides that an organization may treat time spent by an individual on lobbying activities
as zero if less than five percent of the person’s time is spent on lobbying activities. Reasonable methods may be used
to determine if that time is less than five percent. However, pursuant to Reg. 1.162-28(g)(2), any time spent by an
employee on direct contact lobbying” (including the hours spent by that employee in connection with direct contact
lobbying, such as allocable travel time relating to direct contact lobbying) may not be excluded under the rule of
Reg. 1.162-28(g)(1). Direct contact lobbying” is defined as a meeting, telephone conversation, letter, or other
similar means of communication with a federal or state legislator or covered federal executive branch official that
otherwise qualifies as a lobbying activity. Reg. 1.162-28(g)(2) specifically provides that a person who engages in
research, preparation, and other background activities related to direct contact lobbying but who does not make direct
contact with a legislator or covered executive branch official is not engaged in direct contact lobbying.

75 Therefore, as Reg. 1.162-28(d)(2) explicitly provides, the hours spent on lobbying activities by
para-professionals and analysts may not be treated as zero.
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expenditures consisted solely of in-house
3. What information must be

disclosed on the Form 990?
expenditures that did not exceed $2,000, it must
disclose this information on the Form 990. If the
organization does not meet either of these
exceptions, it must disclose the information
necessary to determine if it is subject to the proxy

tax. This information consists of the total dues received from members, the amount of its
IRC 162(e) lobbying expenditures, and the amount it disclosed to its members as the
nondeductible portion of dues. IRC 6033(e)(1)(A)(i).

The amount disclosed begins with the
4. What amount is disclosed on

the Form 990 as IRC 162(e)
lobbying expenditures?

organization’s lobbying expenses determined in
accordance with IRC 162(e). Thus, direct
lobbying of local councils or similar governing
bodies with respect to legislation of direct interest
to the organization or its members and in-house
direct lobbying expenses if the total of such

expenditures is $2,000 or less (excluding allocable overhead expenses) should be excluded from
the amount disclosed. IRC 162(e)(2) and IRC 162(e)(5)(B). Amounts carried over from prior
years, either because the lobbying expenditures exceeded the dues received in those years or
because the organization received a waiver of the proxy tax imposed on that amount must be
included. IRC 6033(e)(1)(C) and IRC 6033(e)(2)(B). The current year’s lobbying expenditures
should be reduced, but not below zero, by costs allocated in a prior year to lobbying activities
that were cancelled after a return reporting these costs was filed in accordance with
Reg. 1.162-29(e)(2).

If the organization notified its members in
5. What amount is disclosed for

nondeductible dues notices?
accordance with IRC 6033(e)(1)(A)(ii) of its
estimate of the portion of dues that would not be
deductible under IRC 162(e), it must disclose on
Form 990 the total amount of dues that its
members were notified were nondeductible. For

example, if the organization timely notified its members that 25 percent of their dues would be
nondeductible and the members paid a total of $100,000 of dues allocable to the year, the amount
reported on Form 990 would be $25,000.

If the actual lobbying expenditures of an
6. What if lobbying expenditures

exceed the estimated amount?
organization subject to IRC 6033(e) exceed the
amount that it notified its members was not
deductible (either because the expenses were
higher than anticipated or the dues receipts were
lower), the organization is liable for a proxy tax
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on the excess amount. IRC 6033(e)(2)(A). The organization may seek a waiver of the proxy
tax.77

A waiver of the proxy tax is requested on
7. How does an organization

request a waiver?
Form 990. The organization checks a box
agreeing to add the amount it entered as its
taxable amount of lobbying expenditures to its
dues estimate for the following year and enter the
amount on the next year’s Form 990. An

organization may use this waiver procedure only if it sent dues notices at the time of assessment
or payment of dues that reasonably estimated the dues allocable to nondeductible lobbying
expenditures.

As noted above, an organization subject to
8. How is the IRC 6033(e) proxy

tax determined?
IRC 6033(e) must report on the Form 990 the
total dues it received from members, the amount
of its IRC 162(e) lobbying expenditures for the
year, and the amount it disclosed to its members
as the nondeductible portion of dues. The

amount subject to the IRC 6033(e)(2) proxy tax is its IRC 162 expenditures less the amount
disclosed to the members as nondeductible. However, if this amount is more than the amount
by which the total dues received exceeds the amount disclosed to the members as nondeductible,
then the tax is imposed on the lesser amount and the excess is carried over to the next year. For
example, an organization reports on the Form 990 that its IRC 162(e) expenditures for the taxable
year were $600x and the aggregate amount of nondeductible dues notices is $100x. If the total
amount of dues received was $800x, then the taxable amount would be $500x ($600x - $100x).
However, if the total amount of dues received was $400x, the taxable amount would be limited
to $300x ($400x - $100x) and the excess $200x ($500x - $300x) would be carried over and
included in the next year’s IRC 162 expenditures.

The taxable amount is multiplied by the highest rate specified in IRC 11 to determine the
IRC 6033(e) proxy tax. If the organization elects to pay the tax, it is reported on Form 990-T,
Exempt Organization Business Income Tax Return (and proxy tax under section 6033(e)). When
an organization elects to pay the proxy tax rather than to provide its members with an estimate
of dues allocable to IRC 162(e) expenditures, all of the members’ dues remain eligible for
deduction to the extent otherwise deductible. The organization may also request a waiver of this
tax if it made a reasonable estimate and agrees to adjust its notice of IRC 162(e) expenditures
to members in the following year. Thus, in the second example above, if the organization
requested a waiver, both the excess amount and the taxable amount would be carried over and
included in the next year’s IRC 162 expenditures.

77 It is also possible that an organization could overstate the portion of the dues that are not deductible in the
notice of disallowance. It could do so by overestimating the amount of the disallowed expenses or underestimating
dues income. The Conference Report indicates that guidance should be issued to cover this eventuality. H.R. Rep.
No. 103-213, 103d Cong., 1st Sess. 608 n. 66 (1993), reprinted in1993-3 C.B. 486. The matter is under study.
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S. AFFILIATIONS AMONG POLITICAL, LOBBYING AND 
EDUCATIONAL ORGANIZATIONS 

by 
Ward L. Thomas and Judith E. Kindell 

1.	 Introduction 

Issues of concern to people may arise in many contexts. They may wish to educate the 
public about the issue, to influence legislation concerning the issue, or to influence 
election campaigns based on candidates' views on the issue. To do so, they form different 
types of exempt organizations to carry on these different activities. In an increasingly 
common arrangement, an IRC 501(c)(3) educational organization formally or informally 
affiliates with an IRC 501(c) (4), (5), or (6) lobbying organization with a related IRC 527 
political organization or PAC. For instance, in a House ethics investigation of then-Speaker 
Newt Gingrich, Mr. Gingrich's counsel submitted an exhibit showing 26 such groups, 
including such well-known organizations as the National Organization of Women and the 
Sierra Club, where the organizations in each group shared a common address. See "Report 
of Counsel for Respondent," Jan. 16, 1997, reprinted in 97 TNT 16-78.  Such an affiliated 
group of organizations is typically committed to a certain idea or movement, such as civil 
rights, family values, or environmental preservation. 

Are such affiliations of IRC 501(c)(3) organizations with non-IRC 501(c)(3) 
organizations permissible under IRC 501(c)(3)? Are any arrangements impermissible 
under Subchapter F? Does the form of the affiliation matter? Are there any potential 
problems to watch out for on audit? This article will address these issues, with a focus on 
the exemption of the IRC 501(c)(3) organization affiliated with other organizations 
engaged in political intervention and substantial lobbying. These issues were also discussed 
in some detail in 1993 CPE 400 and 1997 CPE 261--the reader is also directed to those 
articles for the discussion therein, and for a fuller treatment of political intervention and 
lobbying issues affecting exempt organizations generally. 

2.	 Formation and Control of IRC 501(c)(3) Organizations by Non-IRC 501(c)(3) 
Persons 

A.	 Control by IRC 501(c) Organization 

The longstanding Service position is that an IRC 501(c)(3) organization may under 
proper circumstances be formed and controlled by an organization exempt under another 
subsection of IRC 501(c). For instance, Rev. Rul. 54-243, 1954-1 C.B. 92, cited in Rev. 
Rul. 77-232, 1977-2 C.B. 71, and Rev. Rul. 58-293, 1958-1 C.B. 146, held that an 
IRC 501(c) organization may set up a separate IRC 501(c)(3) fund.  IRC 509(a)(3) 
specifically contemplates, in a notably obscure fashion, that a 509(a)(3) supporting 
organization may be controlled by a publicly supported IRC 501(c)(4), IRC 501(c)(5), or 
IRC 501(c)(6) organization.  Rev. Rul. 77-272, 1977-2 C.B. 191, held exempt under 
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IRC 501(c)(3) an organization operated by labor union representatives and formed to 
operate a program created by the union. Also, Example (7) of Reg. 56.4911-7(f) sets forth 
as an example of an affiliated group for purposes of IRC 4911(f) an IRC 501(c)(4) 
organization controlling two IRC 501(c)(3) organizations. 

B. Control by Individuals Associated With Non-IRC 501(c) Organization 

Similarly, an IRC 501(c)(3) organization may be formed and controlled by one or 
more individuals affiliated with a particular taxable or other non-IRC 501(c) organization. 
Rev. Rul. 66-219, 1966-2 C.B. 208, held that an IRC 501(c)(3) organization may be formed 
and controlled by a single individual or trustee. In Rev. Rul. 66-358, 1966-2 C.B. 218, an 
organization held exempt under IRC 501(c)(3) had a board consisting solely of officers of a 
particular taxable corporation. Many taxable corporations establish private foundations 
controlled by officers of the corporations through which they conduct charitable activities.
 However, the activities of the related foundation must not be for the benefit of the 
corporation. For example, Rev. Proc. 76-47, 1976-2 C.B. 670, and Rev. Proc. 80-39, 
1980-2 C.B. 772,  require that a private foundation's selection committee for any 
employer-related scholarship and loan program be comprised of individuals unrelated to the 
employer. If not, the activity is not charitable. 

Bob Jones Univ. Museum & Gallery, Inc. v. Commissioner, TCM 1996-247, held 
exempt under IRC 501(c)(3) a separately incorporated museum on the campus of Bob 
Jones University (a non-exempt university), finding any benefit to the University incidental.
 The museum had a self-perpetuating board of five directors that included two University 
officials (Bob Jones Jr. and Bob Jones III), and three of its four officers were also high 
University officials. In discussing whether the presence of University officials on the 
museum's board would unduly benefit the University, the court noted that overlapping 
boards are not necessarily impermissible (citing Rev. Rul. 66-358), that University 
employees did not control the board, and that control would be relevant only if the museum 
made unreasonable payments to the University. 

So, the issue is not whether another entity controls the IRC 501(c)(3) organization, 
but whether the controlling entity uses its control for its own benefit. For instance, courts 
have found a substantial non-exempt purpose to benefit a for-profit entity where its 
principals control or influence an IRC 501(c)(3) organization that is used to generate 
business for the for-profit entity.  See, e.g., est of Hawaii v. Commissioner, 71 T.C. 1067 
(1979), affirmed by unpublished opinion, 647 F.2d 170 (9th Cir. 1981); P.L.L. Scholarship 
Fund v. Commissioner, 82 T.C. 196 (1984); Church by Mail, Inc. v. Commissioner, 765 
F.2d 1387 (9th Cir. 1985); International Postgraduate Medical Foundation v. 
Commissioner, T.C.M. 1989-36; KJ's Fund Raisers, Inc. v. Commissioner, 98-2 U.S.T.C. 
50,869 (2d Cir. 1998). Similarly, there are ways in which an IRC 501(c)(3) organization 
may improperly benefit an affiliated IRC 501(c)(4) or IRC 527 organization, resulting in a 
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political intervention by the IRC 501(c)(3) organization or a substantial non-exempt 
purpose to benefit the non-IRC 501(c)(3) organization. 

American Campaign Academy v. Commissioner, 92 T.C. 1053 (1989), held not 
exempt under IRC 501(c)(3) an organization organized primarily to conduct a school for 
political campaign professionals. The court found a substantial purpose to benefit 
Republican organizations and candidates. One of the factors that influenced the court's 
decision was that one of the three initial directors was Executive Director of the National 
Republican Congressional Committee (NRCC), and another was a member of the 
Republican National Committee. However, there were also other adverse factors. The 
organization grew out of the NRCC's training program, and was funded exclusively by the 
National Republican Congressional Trust. Course materials had a partisan bias, with 
discussions such as "How Some Republicans Have Won Black Votes" and "Use of GOP 
Allies". Student applicants' political affiliations were apparent from their applications. In 
addition, the organization helped place graduates in campaigns, all (or nearly all) of which 
were for Republican candidates. So, American Campaign Academy does not hold that mere 
control of an organization by operatives of a particular political party is sufficient to show a 
substantial non-exempt purpose to benefit private interests. 

3.	 Formation and Control by IRC 501(c)(3) Organization of Non-IRC 501(c)(3) 
Organizations 

A.	 Formation and Control of Other Organizations 

Generally, the Service will respect the separate corporate existence of corporations 
formed by IRC 501(c)(3) organizations.  Several GCMs (most recently, G.C.M. 39776 
(Aug. 25, 1988)) state that an IRC 501(c)(3) organization can establish a subsidiary to 
conduct activities that the IRC 501(c)(3) organization could not, unless the subsidiary is a 
mere arm, agent, instrumentality, or integral part of the IRC 501(c)(3) parent.  These GCMs 
are based fundamentally on Moline Properties, Inc. v. Commissioner, 319 U.S. 436 (1943), 
which held that, for income tax purposes, a taxpayer cannot ignore the form of the 
corporation that he creates for a valid business purpose or that subsequently carries on 
business, unless the corporation is a sham or acts as a mere agent. In Moline, the taxpayer 
argued that his wholly owned corporation should be disregarded, but courts generally apply 
the principle that a corporation should be treated as a separate entity whether the taxpayer 
or the Service seeks to pierce the corporate veil. With exempt organizations, this principle 
tends to favor the taxpayer. 

One exception to the Moline doctrine is for sham organizations.  An organization is 
not considered a sham for tax purposes unless it is organized solely to avoid taxes rather 
than for a substantial business purpose, and it conducts no substantial business. See, e.g., 
Gregory v. Helvering, 293 U.S. 465 (1935); Higgins v. Smith, 308 U.S. 473 (1940). What 
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is a valid business purpose for an exempt organization? Exempt organizations often do not 
conduct "business" in the usual sense of the term. In the context of exempt organizations, 
"business" is construed as activity permitted under the particular Code section. See G.C.M. 
39598 (Dec. 8, 1986). So, an IRC 501(c)(4) organization created to solicit contributions 
and lobby to further pro-life or pro-choice causes can promote social welfare and so have a 
valid business purpose. 

Moline also provides that a corporation's activities are attributable to another where it 
is acting merely as the other's agent. When will this be the case? Because of the potential 
for after-the-fact tax avoidance or gamesmanship, the Supreme Court set out narrow 
circumstances in which a taxable corporation may be regarded as an agent for tax purposes. 
In essence, the organization's agency must be unambiguous. National Carbide Corp. v. 
Commissioner, 336 U.S. 422 (1949), set forth several considerations and requirements: 

Whether the corporation operates in the name and for the account of the 
principal, binds the principal by its actions, transmits money it receives to the 
principal, and whether income is attributable principal's employees or assets are 
relevant considerations for determining if true agency exists. If the corporation 
is a true agent, its relations with its principal must not be dependent upon the fact 
that it is owned by the principal, if such is the case. Its business purpose must be 
carrying on of the normal duties of an agent. 

Commissioner v. Bollinger, 485 U.S. 340 (1988), held that a corporation acted as its 
shareholders' agent for a particular asset because the agency agreement was written 
contemporaneously, the corporation acted solely as an agent, and the corporation held itself 
out as agent in all dealings with third parties. 

Center on Corporate Responsibility, Inc. v. Schultz, 368 F.Supp. 863 (D.D.C. 1973), 
held exempt under IRC 501(c)(3) an organization with a taxable “sister” organization, with a 
similar name and goals, that engaged in certain activities (for example, acting as a plaintiff 
in proxy contests, which the Service regarded as improper for the IRC 501(c)(3) 
organization to conduct) that the IRC 501(c)(3) organization could not conduct. The 
IRC 501(c)(3) organization sought, through education and litigation, to promote social 
welfare considerations in corporate decisions. The four members of the taxable 
organization's board also served on the IRC 501(c)(3) organization's 16-member board. 
The taxable organization was separately incorporated and maintained separate bank 
accounts, but shared office space and some personnel with the IRC 501(c)(3) organization, 
evidently with the arrangement that it would reimburse the IRC 501(c)(3) organization for 
an allocable share of expenses. The court noted that the Service had previously permitted 
interlocking directorates and overlapping personnel between IRC 501(c)(3) and 
non-IRC 501(c)(3) organizations (for example, the identity of directors and officers 
between the ACLU and its recognized IRC 501(c)(3) affiliate).  Further, the organizations 
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were separate, had separate bank accounts, and held themselves out as separate entities; and 
found any support of the taxable organization by the IRC 501(c)(3) organization (even if it 
did not further exempt purposes) to be insubstantial. 

B.	 Formation and Control of IRC 501(c)(4) Organization 

An IRC 501(c)(3) organization can establish and control an IRC 501(c)(4) 
organization to conduct lobbying. Regan v. Taxation With Representation of Washington, 
461 U.S. 540 (1983), held that the IRC 501(c)(3) prohibition of substantial lobbying was 
constitutional, concluding that an organization's right to speak need not be subsidized. The 
Supreme Court noted that the organization could have used a dual structure (as it had in the 
past), with an IRC 501(c)(4) organization for lobbying and an IRC 501(c)(3) organization 
for other activities; that there is apparently no prohibition against an IRC 501(c)(3) 
establishing an IRC 501(c)(4) lobbying affiliate; and that the Service apparently requires 
only that the two groups be separately incorporated and keep records adequate to show that 
tax-deductible contributions are not used to pay for lobbying.  The Supreme Court 
emphasized the importance of the IRC 501(c)(4) alternative to its Taxation With 
Representation holding in a subsequent opinion, FCC v. League of Women Voters of 
California, 468 U.S. 364, 399-401 (1984). 

Consistent with the principles of Moline, the Service will recognize the 
IRC 501(c)(4) subsidiary and its activities as separate from the IRC 501(c)(3) parent under 
the following circumstances: 

1.	 The IRC 501(c)(4) subsidiary must be separately organized. 

2.	 The IRC 501(c)(4) subsidiary must keep records and bank accounts separate 
from those of the IRC 501(c)(3) parent. 

3.	 If there are overlapping paid officers, directors, or employees, their time 
must be allocated between the organizations based on the activities they 
work on for the respective organizations. 

4.	 The organizations must reasonably allocate other shared goods, services, and 
facilities. 

In essence, an organization affiliated with an IRC 501(c)(3) organization must observe 
the formalities of its separate organizational status and deal with the IRC 501(c)(3) 
organization at arm's length. Otherwise, its activities may be considered activities of the 
IRC 501(c)(3) organization, especially if the IRC 501(c)(3) organization provides any 
subsidy. 
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Also, under proper circumstances, an IRC 501(c)(3) organization may distribute an 
educational document to further an educational purpose without being considered to have 
lobbied even if the same document is simultaneously or later distributed in a lobbying 
communication by the same organization or by an IRC 501(c)(4) organization.  See Reg. 
56.4911-2(b)(2)(v). 

C. Formation and Control of IRC 527 Organization 

An IRC 501(c)(3) organization cannot establish an IRC 527 organization to conduct 
political intervention activities that it could not directly conduct. See S. Rep. No. 93-1374, 
93d Cong., 2d Sess. 30 (1974), 1975-1 C.B. 517, 534 and Reg. 1.527-6(g).  Under 
IRC 527, an IRC 501(c) organization that establishes a separate segregated fund may incur 
certain expenditures without being subject to tax because regulations concerning 
expenditures allowed under Federal Election Commission (FEC) rules and indirect 
expenditures were reserved. Reg. 1.527-6(b)(2) and Reg. 1.527-6(b)(3). The 
Supplementary Information to the final regulations, T.D. 7744, 1981-1 C.B. 360, explains 
that when these two subparagraphs are adopted as a final regulation, they will apply 
prospectively. To date, these regulations have not been promulgated. Thus, an IRC 501(c) 
organization can treat these expenditures as not taxable under IRC 527(f). As noted, under 
FEC rules, a corporation that establishes a connected political action committee (PAC) 
may incur certain expenditures without it being considered a contribution. See  11 
C.F.R. § 114.1(a)(2)(iii) and 11 C.F.R. § 114.5.  These activities would nonetheless 
constitute an intervention by the IRC 501(c)(3) organization.  Thus, an IRC 501(c)(3) 
organization may not establish a connected federal PAC that would support or oppose 
candidates for public office. 

In limited situations, an IRC 501(c)(3) organization could, however, establish an 
IRC 527 organization solely to conduct exempt functions under IRC 527 that would qualify 
as lobbying under IRC 501(c)(3) (i.e., attempting to influence the selection of a federal 
judge). See Notice 88-76, 1988-2 C.B. 392; Announcement 88-114, 1988-37 I.R.B. 26. 

4. Formation and Control by IRC 501(c) Organization of IRC 527 Organization 

While IRC 501(c)(3) and other IRC 501(c) organizations may not participate in 
political activities, other IRC 501(c) organizations are not similarly prohibited.  So, an 
IRC 501(c)(4), IRC 501(c)(5), or IRC 501(c)(6) organization may conduct political 
intervention activities and may establish and control a separate segregated fund to conduct 
exempt functions under IRC 527, so long as political intervention is not its primary activity.
 Political intervention does not promote social welfare (Reg. 1.501(c)(4)-1(a)(2)(ii)). 
However, an IRC 501(c)(4) organization may intervene in political campaigns if it 
primarily engages in activities that promote social welfare. Rev. Rul. 81-95, 1981-1 C.B. 
332. Similar rules apply to IRC 501(c)(5) and IRC 501(c)(6) organizations.  However, so 
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the IRC 501(c) organization is treated similar to an IRC 527 organization, its political 
expenditures are taxable under IRC 527(f) to the extent of its investment income. Thus, the 
Code and regulations encourage an IRC 501(c) organization to establish a separate 
segregated fund if it contemplates political campaign intervention, to avoid the tax imposed 
by IRC 527(f) on direct expenditures by the IRC 501(c) organization. 

5. IRC 501(c)(3) Officials Acting in Individual Capacity 

The fact that an IRC 501(c)(3) organization cannot establish an IRC 527 organization 
does not mean that the officials of the IRC 501(c)(3) organization cannot, in their capacity 
as individuals, establish an IRC 527 organization.  Those individuals have First Amendment 
rights to form associations with others and to engage in politics, even if they are also 
involved with an IRC 501(c)(3) organization.  The individuals may form a non-connected 
political action committee under FEC rules. See Advisory Opinion 1984-12 (May 31, 
1984). 

Where do we draw the line between an IRC 501(c)(3) organization "establishing" an 
IRC 527 organization, on the one hand, and IRC 501(c)(3) officials acting in their individual 
capacity establishing an IRC 527 organization, on the other?  What does it mean for one 
organization to "establish" another? Basically, there are three requirements. 

First, an IRC 501(c)(3) organization cannot formally control an IRC 527 organization.
 For instance, it cannot have the right to appoint (or approve) the board of the IRC 527 
organization. The governing documents of the IRC 501(c)(3) or IRC 527 organization 
cannot say that the IRC 501(c)(3) board members constitute the IRC 527 board members. 
There should be no such formal affiliation. 

Second, none of the IRC 501(c)(3) organization's assets can be used to set up or 
operate the IRC 527 organization.  There are many ways in which IRC 501(c)(3) assets can 
be used to support an IRC 527 organization, which must be avoided.  An organization's 
assets include its funds and investment assets, facilities and equipment, personnel, mailing 
lists, and its name or goodwill. If personnel, facilities, or equipment are shared, then there 
must be reasonable allocations of expenses based on arm's-length standards, and records 
kept to substantiate the allocations, including the time spent by shared employees working 
for each organization. 

Unlike other assets of the IRC 501(c)(3) organization, its mailing list may be unique 
and so particularly valuable to one or more political organizations or candidates. Thus, the 
IRC 501(c)(3) organization may not sell or rent its mailing list to the IRC 527 organization 
without making it available to all other political organizations and candidates on an equal 
basis. Any dealings also must be on arm's-length terms. 
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Since the IRC 527 organization is created by individuals and not by the IRC 501(c)(3) 
organization it should not use the name of the IRC 501(c)(3) organization as part of its 
name. This is distinguishable from the situation in which the IRC 501(c)(3) organization is 
affiliated with an IRC 501(c) organization with a similar name that has a related IRC 527 
organization. The IRC 527 organization is required to include the name of the connected 
organization (the IRC 501(c)(4) organization) in its name. See 11 C.F.R. § 102.14(c).  In 
that instance, it is the name of the IRC 501(c)(4) organization that is being used, and not 
that of the IRC 501(c)(3) organization, despite the similarity in names. 

Third, any IRC 501(c)(3) officials assisting the IRC 527 organization must truly be 
acting only in their individual capacity, which is a factual issue. Agency principles 
determine whether the IRC 501(c)(3) organization has authorized or ratified the acts of 
those individuals as official acts of the IRC 501(c)(3) organization. For instance, the 
following statements and other acts would ordinarily be attributable to the IRC 501(c)(3) 
organization, absent other facts: 

•	 Transaction of business of the IRC 527 organization on stationery bearing the 
letterhead of the IRC 501(c)(3) organization or signed by IRC 501(c)(3) officials 
in such capacity (e.g., "John Doe, President of IRC 501(c)(3) organization"). 

•	 Acts explicitly authorized by the IRC 501(c)(3) organization's board of directors. 

•	 Statements published by the IRC 501(c)(3) organization in its official publications 
(including Internet sites) or in mass media advertisements or programs 
acknowledged as produced by the organization, except where the statement is 
clearly attributed to someone other than persons who normally speak for the 
organization. 

•	 Statements made by officials at official events of the IRC 501(c)(3) organization. 

Even if the IRC 501(c)(3) organization did not establish the IRC 527 organization, it 
might indirectly intervene in a campaign or operate for a substantial nonexempt purpose if it 
improperly coordinates or colludes with the IRC 527 entity. For example: 

•	 Joint fundraising mailings or events. 

•	 Coordinating the content, timing, or distribution of information materials; 

•	 Distribution by the IRC 501(c)(3) organization of materials prepared by the 
IRC 527 organization, or vice versa.  Reg. 56.4911-2(b)(2)(v) may provide  general 
guidance in this regard. 
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Similar concerns underlie FEC regulations that determine whether expenditures by a 
PAC are independent of a candidate's campaign or are a contribution in kind to the 
candidate. See 11 C.F.R. § 109.1.  While coordination may often be difficult to prove , any 
public statements or private memoranda (particularly those of the IRC 501(c)(3) 
organization) indicating coordination between the officials or agents of the two 
organizations would be damaging. The mere presence of common officials in both 
organizations would not prove coordination. In some cases, however, an activity (for 
example, publishing a position paper or press release several weeks before an election that 
is a thinly-veiled endorsement or attack of a candidate) may be political intervention even 
without evidence of coordination with an IRC 527 organization or candidate. 

6. Trios of Organizations 

So far, we have considered several combinations of two organizations: 

•	 An IRC 501(c) organization establishing an IRC 501(c)(3) organization, which is 
permissible; 

•	 An IRC 501(c)(3) organization establishing an IRC 501(c)(4) organization to 
conduct lobbying, which is permissible; 

•	 An IRC 501(c)(3) organization establishing an IRC 527 organization, which is not 
permissible; 

•	 An IRC 501(c) organization establishing an IRC 527 organization, which is 
permissible; and 

•	 An IRC 501(c)(3) organization whose officials, as permitted, establish an IRC 527 
organization in their capacity as individuals. 

Now we will consider triad arrangements. As discussed above, these arrangements 
involve an IRC 501(c)(3) organization that usually conducts educational advocacy, another 
IRC 501(c) organization (usually IRC 501(c)(4)) that conducts lobbying, and an IRC 527 
organization that conducts political intervention. 

One arrangement is to have no organization controlling another, but informal 
affiliations among the three organizations with common directors. This situation is 
generally permissible. The considerations discussed above regarding establishment of the 
IRC 527 organization by the IRC 501(c)(3) organization would apply here as well to the 
relationship between the IRC 527 and IRC 501(c)(3) organizations. 
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Another permissible structure is for an IRC 501(c) parent to have both an 
IRC 501(c)(3) subsidiary and an IRC 527 separate segregated fund.  Again, while the 
IRC 501(c)(3) organization may share officials with the IRC 527 organization, it may not 
establish the IRC 527 organization.  The facts and circumstances would need to indicate 
establishment by the IRC 501(c) parent. 

A third combination is for an IRC 501(c)(3) parent to have an IRC 501(c)(4) 
subsidiary which itself has an IRC 527 separate segregated fund. Because the 
IRC 501(c)(4) subsidiary is  separate, it would have the same rights as other IRC 501(c)(4) 
organizations to intervene in political campaigns or establish separate segregated funds. 
Unless the IRC 501(c)(4) organization uses resources or assets of the IRC 501(c)(3) 
parent in those activities, its activities would not be imputed to the IRC 501(c)(3) parent.. 
The IRC 501(c)(4) organization could not use any funds it receives from the IRC 501(c)(3) 
organization to support political campaign activities. The IRC 501(c)(3) organization 
should exercise control sufficient to ensure that any funds it granted to the IRC 501(c)(4) 
organization are used for educational or other charitable activities, or for lobbying activities 
(provided the lobbying activity of the IRC 501(c)(3) organization including these grants are 
not a substantial activity of the IRC 501(c)(3) organization).  The considerations that 
prevent an IRC 501(c)(3) organization from establishing a IRC 527 organization also apply 
to the relationship between the IRC 501(c)(3) organization the political campaign 
intervention of the IRC 501(c)(4) organization, or the IRC 527 organization set up by the 
section 501(c)(4) organization. 

An important asset of an IRC 501(c)(3) organization is the time of its officers and 
directors. Thus, minutes of board meetings, and memoranda written by the officers and 
directors in their capacity as officials of the IRC 501(c)(3) organization, should not 
evidence direction of the political campaign activities of the IRC 501(c)(4) or IRC 527 
organization. Without tangible evidence, or (in the rare case) reliable insider testimony, it 
is difficult to prove that the IRC 501(c)(3) directed and controlled the political intervention 
activities of the IRC 501(c)(4) or IRC 527 organizations.  The structure alone will rarely 
establish the control or direction. 

7. Conclusion 

In summary, some important matters to consider in examining relationships between 
IRC 501(c)(3), IRC 501(c), and IRC 527 organizations include the following: 

1.	 The organizations must be separately organized, including having separate 
employer identification numbers. However, the organizational test for 
IRC 527 organizations is very informal. 

2.	 The organizations should maintain separate records and finances. 
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3.	 The IRC 501(c)(3) organization should not subsidize any political 
intervention activity or substantial lobbying activity of the affiliated 
organizations in any manner. A subsidy can take several forms: 

a.	 Direct transfer of funds to the other organization. 
b.	 Paying expenses of the other organization. 
c.	 Non-arm's-length dealing for shared facilities or employees. 

d.	 Use of the IRC 501(c)(3) mailing list on a preferential or non-arm's 
length basis. 

4.	 The IRC 501(c)(3) officials should not direct or assist in the political 
intervention activities of other organizations in their capacity as 
IRC 501(c)(3) officials. 

5.	 The IRC 501(c)(3) organization should not coordinate its activities with a 
non-IRC 501(c)(3) organization for partisan political purposes, including any 
coordination with a candidate or IRC 527 organization. 

In summary, organizations, despite affiliations, must observe the formalities of their 
status as organizations separate from the IRC 501(c)(3) organization, the IRC 501(c)(3) 
organization must deal with them on an arm's length basis, and the organizations must 
confine their activities to those permitted by their respective exempt Code sections. 
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I. ELECTION YEAR ISSUES 
by


Judith E. Kindell and John Francis Reilly


1. Introduction 

In a presidential election year, many exempt organizations become more active in what has 
been loosely termed "political activity".  Some exempt organizations use this opportunity to 
encourage people to participate in the electoral process.  Others increase their advocacy activity to 
take advantage of the heightened awareness given to many issues during the course of a campaign. 
This advocacy activity may be to raise public awareness of particular issues, to influence the passage 
of legislation concerning particular issues (lobbying), or to elect candidates based upon their position 
on particular issues (electioneering).  The Internal Revenue Code distinguishes between these types 
of activities, potentially resulting in differing tax consequences.  This article focuses on the federal 
tax rules applicable to exempt organizations concerning electioneering activities.1 

Questions frequently arise regarding the interplay of political campaign activities and 
exemption from federal income tax.  This article addresses many of these questions in three areas: 
the prohibition on political campaign activities of IRC 501(c)(3) organizations, the taxation of 
political organizations under IRC 527, and the political campaign activities of IRC 501(c) 
organizations other than those described in IRC 501(c)(3). 

Much has happened since the publication of this article's predecessor, "Election Year Issues," 
in the Exempt Organizations Continuing Professional Education Technical Instruction Program for 
Fiscal Year 1993 (hereinafter 1993 CPE Text).  A development of singular importance occurred on 
July 1, 2000, when President Clinton signed Public Law 106-230, which amends the treatment of 
political organizations under IRC 527.  The new law, which became effective immediately, imposes 
three different reporting and disclosure requirements on IRC 527 organizations: (1) an initial notice, 
(2) periodic reports on contributors and expenditures, and (3) modified annual returns. Included in 
this article is a description of the provisions of Public Law 106-230 and the steps that the Service 
is taking to implement the law. 

This article also takes into consideration comments that were generated by the 1993  CPE 
Text.  Of particular importance has been the "Commentary on IRS 1993 Exempt Organizations 
Continuing Professional Education Technical Instruction Program Article on 'Election Year Issues,' 
prepared by individual members of the Subcommittee on Political and Lobbying Activities and 
Organizations of the Committee on Exempt Organizations of the Section on Taxation, American Bar 
Association" (Feb. 21, 1995), reprinted in 11 Exempt Organization Tax Review 854 (Apr. 1995), 

For an overview of the federal tax rules concerning political and lobbying activities by exempt organizations, see 
"Appendix B: Present-Law Rules Governing Political and Lobbying Activities of Tax-exempt Organizations," Staff of 
the Joint Committee on Taxation, 106th Cong. 2nd Sess., Report of Investigation of Allegations Relating to Internal 
Revenue Service Handling of Tax-Exempt Organization Matters 122 (Joint Comm. Print 2000)(hereinafter 2000 Joint 
Committee Report).  For a detailed description of the federal tax rules applicable to lobbying activities of exempt 
organizations, see "Lobbying Issues," Exempt Organizations Continuing Professional Education Technical Instruction 
Program for Fiscal Year 1997 (hereinafter 1997 CPE Text). 

1
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(hereinafter 1995 ABA Comments).  Where we have agreed with the 1995 ABA Comments and, 
where feasible, we have used such comments to update or modify treatment of issues in the 1993 
CPE Text.  However, some issues mentioned and positions proposed in the 1995 ABA Comments 
are not discussed here because of the nature of this article.  This article is a training document and, 
as the introduction to all of the Exempt Organization CPE texts states:  "The text is for educational 
use only.  It is not authority, and may not be cited as such. It may be used as a research tool, but not 
as a substitute for analysis and research of citable legal authority."  Consequently, where, as in some 
instances, the 1995 ABA Comments request additional guidance, the Service can be responsive only 
in a precedential document, and this article is not a document of that type. 

Like the 1993 CPE Text, this article employs a question and answer format.  A listing of the 
subjects appears at the end of this article.  A word of warning, though -- many questions, particularly 
respecting IRC 501(c)(3) organizations and the political campaign prohibition, do not admit of a 
bright-line answer.  In these areas, the facts and circumstances of a particular situation will control; 
therefore, some "answers" will instead consist of a description of the factors to be evaluated in 
reaching a determination. 

2. IRC 501(c)(3) Organizations and the Political Campaign Prohibition 

A. History of the Statutes 

(1) Enactment of the Prohibition 

Prior to 1954, there was no statutory provision absolutely prohibiting organizations described 
in the antecedents of IRC 501(c)(3) from engaging in political campaign activities.2  The political 
campaign prohibition does have a vague and unenacted antecedent, however.  What eventually 
became the Revenue Act of 1934, under which the lobbying restriction of IRC 501(c)(3) was first 
enacted, at one time contained a provision extending the prohibition to "participation in partisan 
politics."  S. Rep. No. 73-558, 73d Cong., 2d Sess. 26 (1934). The provision, however, was deleted 
in conference, so that only the lobbying restriction remained.  H.R. Conf. Rep. No. 73-1385, 73d 
Cong., 2d Sess. 3-4 (1934).  In explaining its deletion, Representative Samuel B. Hill stated: "We 
were afraid this provision was too broad." 78 Cong. Rec. 7,831 (1934). 

During Senate consideration of what became the Revenue Act of 1954, Lyndon Johnson, then 
Senate Minority Leader, added a floor amendment to provide that IRC 501(c)(3) organizations may 
not "participate in, or intervene in (including the publishing or distributing of statements), any 
political campaign on behalf of any candidate for public office."  Johnson stated ". . . [t]his 
amendment seeks to extend the provisions of section 501 of the House bill, denying tax-exempt 
status to not only those people who influence legislation but also to those who intervene in any 

2  For a discussion of the common law treatment of charities and political activity, see Debra Morris, "Political 
Activity and Charitable Status at Common Law: In Search of Certainty," in Political Activities: Nonprofit Speech, New 
York University School of Law National Center on Philanthropy and the Law Conference (1998) reprinted in 23 Exempt 
Organization Tax Review, 247 (Feb. 1999). 
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political campaign on behalf of any candidate for public office."  100 Cong. Rec. 9,604 (1954). The 
amendment was accepted; no debate or discussion took place.  The Conference Report (H.R. Conf. 
Rep. No. 83-2543, 83d Cong., 2d Sess. (1954)) contains no further discussion of the amendment. 

There is an obvious disconnect between the language of the provision and the stated intent 
of its author.  The 1954 amendment prohibits political campaign activities by IRC 501(c)(3) 
organizations while the provision to which it is analogized only restricts attempts to influence 
legislation by those organizations.  This is a knot no one has been able, or even attempted, to 
untangle.3 

(2) Private Foundations and Electioneering Activities 

In 1969, a number of provisions were enacted concerning the treatment of private 
foundations.  Under one provision, an initial tax in an amount equal to 10 percent of each taxable 
expenditure and an additional 100 percent tax on each taxable expenditure previously taxed and not 
corrected within the taxable period is imposed on the private foundation.  In addition, taxes are 
imposed on foundation managers who agreed to the making of the taxable expenditure.  IRC 4945. 
A taxable expenditure includes any amount paid or incurred by a private foundation to influence the 
outcome of any specific public election or to directly or indirectly carry on any voter registration 
drives, unless certain requirements are met. IRC 4945(d)(2). 

Thus, due to the Tax Reform Act of 1969, a private foundation that participates in a political 
campaign not only risks losing its exemption, it also is subject to tax on the amounts it expends for 
such participation.  Taxes on private foundation expenditures to influence the outcome of any 
specific public election or to carry on voter registration drives did not seem likely when the House 
Committee on Ways and Means began its hearings on private foundation activities -- the Chairman's 
press release, which outlined the hearings' agenda, made no mention of this kind of activity.  Tax 
Reform 1969: Hearings Before the House Comm. on Ways and Means, 91st Cong., 1st Sess. 3-11 
(1969) (press release of Chairman Wilbur D. Mills).  However, testimony given almost at the outset 
of the hearings raised the specter of private foundation involvement in the electoral process.  First, 
in a rather scathing manner, an incumbent congressman testified that a private foundation had been 
used against him in a primary election.  Id. at 213-237 (statement and testimony of Representative 
John J. Rooney).4  Soon thereafter, the President of the Ford Foundation became embroiled in a 
lengthy and often acrimonious discussion with various Committee members over both the 

3  Hypotheses as to why Johnson proposed enactment of the prohibition are discussed in Appendix I. 

4  Subsequent to Representative Rooney's testimony, his primary opponent (and, oddly enough, eventual successor 
in Congress) appeared before the committee and denied all of Rooney's allegations.  Id. at 1036-1056 (statement and 
testimony of Frederick W. Richmond).  Wherever the truth lay, however, was not critical -- Rooney's words, ". . . this 
political gimmick is a threat to every officeholder, in Congress or elsewhere, who does not have access to a fat bankroll 
or to a business or to a private foundation" (id. at 213), spoke to what could happen, whether or not it actually occurred 
in the particular case.  The potential effect of Rooney's testimony was made manifest when the columnist Kenneth R. 
Crawford devoted an entire article to the matter, predicting correctly that "[t]he tax reform bill almost certainly will 
impose tighter restrictions on tax-exempt foundations, especially against political activity."  "The Rooney Reform," 
Newsweek, Mar. 3, 1969, at 29. 
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Foundation's involvement in an extremely controversial school decentralization experiment in 
Brooklyn that included an election and the Foundation's financing of voter registration drives in 
Cleveland before the election of Mayor Carl B. Stokes.  Id. at 354-431 (statement and testimony of 
McGeorge Bundy).  To a considerable extent, those incidents seem to have impelled enactment of 
IRC 4945(d)(2). 

(3) Enactment of Additional Provisions 

In 1987, Congress again amended the law applicable to charitable organizations, this time 
specifically focusing on the prohibition on political campaign activity.  Congressional concern 
appears to have been triggered by two occurrences.  First, in 1986, an organization then exempt 
under IRC 501(c)(3), the National Endowment for the Preservation of Liberty, was reported to have 
intervened in Congressional campaigns, opposing the reelection of members who had not supported 
aid to the Nicaraguan Contras.  Second, questions had been raised about the use of ostensibly 
educational IRC 501(c)(3) organizations by politicians to promote their candidacy or potential 
candidacy.  After hearings held by the Subcommittee on Oversight of the Committee on Ways and 
Means and after the Subcommittee made its recommendations, IRC 501(c)(3) was amended to 
clarify that the prohibition on political campaign activity applied to activities in opposition to, as 
well as on behalf of, any candidate for public office, in accordance with the existing interpretation 
of the prohibition in the regulations. 

Congress also amended IRC 504 to provide that an IRC 501(c)(3) organization that lost its 
exemption due to violating the prohibition on political campaign activities may not at any time 
thereafter be treated as an IRC 501(c)(4) organization. (Previous to the amendment, IRC 504 had 
applied only to IRC 501(c)(3) organizations that lost their exemption due to substantial lobbying 
activities.) 

In addition to these amendments, Congress enacted several new provisions in 1987 
concerning the political campaign prohibition for IRC 501(c)(3) organizations.  The first of these 
was IRC 4955, which imposes taxes on the political expenditures of IRC 501(c)(3) organizations; 
its tax/correction structure and the rates imposed are identical to IRC 4945.  As set forth in the 
legislative history, Congress enacted IRC 4955 because it believed that the absence of any stricture 
other than revocation for violation of the prohibition on political campaign activity created two 
problems.  One was that the penalty of revocation was disproportionate to the violation in cases 
where the expenditure was small, the violation was unintentional, and the organization subsequently 
had adopted procedures to assure that similar expenditures would not be made in the future.  The 
other was that, in some cases, revocation would be an ineffective remedy, particularly if the 
IRC 501(c)(3) organization ceased operations after it diverted all of its assets to improper purposes. 
Therefore, IRC 4955 applies to IRC 501(c)(3) organizations whether or not their tax-exempt status 
is revoked.  Congress specifically noted that the enactment of IRC 4955 did not change the 
prohibition on political campaign activities of IRC 501(c)(3) organizations; it looked upon the 
provision fundamentally as an additional deterrent.  In addition, because Congress was concerned 
that some candidates were using IRC 501(c)(3) organizations to promote their candidacy, it provided 
that, for purposes of IRC 4955, political expenditures of IRC 501(c)(3) organizations include certain 
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Congress, a State constitution, or the State legislature . . . and the powers conferred 
on the office and the duties to be discharged by such office are defined either directly 
or indirectly by the Congress, State constitution, or State legislature, or through 
legislative authority. 

The "independent performance of policy-making functions"/"mere public employment" 
dichotomy does not help one resolve the issue of whether an office or position in a political party is 
a "public office" for purposes of the prohibition on participation or intervention in a political 
campaign under IRC 501(c)(3). Political party officials do not engage in "the independent 
performance of policy-making functions," but they play a significant role in the electoral process. 
Consequently, other facts and circumstances, such as those set forth in the remainder of the 
regulation and those set forth in G.C.M. 39811, must be brought to bear on the issue. 

Insofar as determining whether an executive, legislative, and judicial election involves a 
"public office" for purposes of IRC 501(c)(3), Reg. 53.4946-1(g)(2)(i) has greater relevance.  Facts 
and circumstances prevail, there must be some governmental indication that the office is a public 
office, the officeholder must be more than a mere employee -- these are principles underlying Reg. 
53.4946-1(g)(2)(i) and a determination under IRC 501(c)(3) must be consistent with those principles. 
(Similarly, Reg. 1.527-2(d), in discussing whether a federal, state, or local executive, legislative, or 
judicial office is a public office for purposes of IRC 527, provides both that the facts and 
circumstances of each case will be determinative and that "principles consistent" with those found 
under Reg. 53.4946-1(g)(2) will be applied.)  Even here, however, caution is advised. One must not 
overemphasize "the independent performance of policy-making functions" to decide that an elective 
office is not a public office simply on the basis that the office's independent policy-making functions 
are too insignificant.6 

Accordingly, insofar as determining under IRC 501(c)(3) whether an election is an election 
for a "public office," while Reg. 53.4946-1(g)(2)(i) provides some guidance, particularly where 
legislative, executive, and judicial offices are concerned, it should neither be read too literally nor 
be considered solely determinative.  Rather, all the facts and circumstances of a particular case must 
be considered to resolve the issue. 

6  The story of "Hymie's ferryboat" bears repeating here. Hymie Schorenstein, who was Brooklyn's district leader 
in the 1920's, had to deal with a complaint by one of his almost innumerable candidates that too much attention was 
being paid to the top of the ticket (Governor Franklin D. Roosevelt or, in an alternative version, Mayor James J. 
Walker).  Mr. Schorenstein responded by talking about ferryboats: "When that big ferry from Staten Island sails into 
the ferry slip, it never comes in strictly alone.  It drags in all the [garbage] from the harbor behind it. Roosevelt [or 
Walker] is our Staten Island ferry."  It is not known, and certainly not to be presumed, that all of Mr. Schorenstein's 
candidates were running for offices that involved "the independent performance of policy-making functions" as the 
drafters of the self-dealing statutory and regulatory provisions understood it.  See William Safire, Safire's Political 
Dictionary 317-318 (1978). 
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they cannot talk about issues of morality or of social or economic problems at particular times of the 
year, simply because there is a campaign occurring. As the 1995 ABA Comments state: 

Nothing in Section 501(c)(3) prohibits a charity from purchasing media time 
for a discussion of issues in furtherance of its exempt purposes, whether or not such 
discussion coincides with an election.  A charity's issue based message should be no 
more limited during an election campaign than it is during any other time of the 
year.  The fact that candidates have aligned themselves on one or another side of an 
issue should not impact a charity's ability to reach the public with a pure issue 
message,9  particularly in view of the fact that the candidate's position is an external 
factor beyond the charity's control.  The independent actions or positions of 
candidates should not be imputed to exempt organizations. 

In contrast to the "pure issue message" scenario set forth in the 1995 ABA Comments, an 
IRC 501(c)(3) organization may avail itself of the opportunity to intervene in a political campaign 
in a rather surreptitious manner.  The concern is that an IRC 501(c)(3) organization may support or 
oppose a particular candidate in a political campaign without specifically naming the candidate by 
using code words to substitute for the candidate's name in its messages, such as "conservative," 
"liberal," "pro-life," "pro-choice," "anti-choice," "Republican," "Democrat," etc., coupled with a 
discussion of the candidacy or the election.  When this occurs, it is quite evident what is happening 
-- an intervention is taking place.  See TAM 91-17-001 (Sept. 5, 1990) for an example of coded 
language constituting political campaign intervention.10 

Basically, a finding of campaign intervention in an issue advertisement requires more than 
just a positive or negative correspondence between an organization's position and a candidate's 
position.  What is required is that there must be some reasonably overt indication in the 
communication to the reader, viewer, or listener that the organization supports or opposes a  
particular candidate (or slate of candidates) in an election; rather than being a message restricted to 
an issue.  As is stated in TAM 1999-07-021 (May 20, 1998), in order to violate the political 
campaign prohibition, an advocacy communication "should contain some relatively clear directive 
that enables the recipient to know the organization's position on a specific candidate or slate of 

9  In a footnote, the 1995 ABA Comments state: "We are assuming an issue-oriented message without coded 
candidate labels, calls to action, or other objectionable elements." 

10  A finding of political campaign intervention from the use of coded words is consistent with the concept of 
"candidate" -- the words are not tantamount to advocating support for or opposition to an entire political party, such as 
"Republican," or a vague and unidentifiably large group of candidates, such as "conservative" because the sender of 
the message does not intend the recipient to interpret them that way.  Code words, in this context, are used with the 
intent of conjuring favorable or unfavorable images -- they have pejorative or commendatory connotations.  When 
combined with discussions of elections, the code words also make specific candidates identifiable -- the organization 
would not use up air time or newspaper space with a code word if the word was not intended to communicate to the 
viewer, listener, or reader a specific elective choice.  The voter in Vermont, hearing an exhortation regarding "liberal" 
candidates, may not know who fits that label in Kansas, but presumably he knows who stands for what in Vermont, 
which is why the code word is used in the first place.  Another factor may be whether the organization has used similar 
language in communications outside of a campaign or only airs such communications during campaigns.  The specific 
facts and circumstances of each case will determine whether an intervention in a political campaign has taken place. 
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The pertinent FEC regulation, 11 C.F.R. § 100.22, provides as follows: 

Expressly advocating means any communication that--(a) Uses phrases such 
as "vote for the President," "re-elect your Congressman," "support the Democratic 
nominee," "cast your ballot for the Republican challenger for U.S. Senate in 
Georgia," "Smith for Congress," "Bill McKay in '94," "vote Pro-Life" or "vote 
Pro-Choice" accompanied by a listing of clearly identified candidates described as 
Pro-Life or Pro-Choice, "vote against Old Hickory," "defeat" accompanied by a  
picture of one or more candidate(s), "reject the incumbent," or communications of 
campaign slogan(s) or individual word(s), which in context can have no other 
reasonable meaning than to urge the election or defeat of one or more clearly 
identified candidate(s), such as posters, bumper stickers, advertisements, etc. which 
say "Nixon's the One," "Carter '76," "Reagan/Bush" or "Mondale!"; or 

(b)  When taken as a whole and with limited reference to external events, 
such as the proximity to the election, could only be interpreted by a reasonable person 
as containing advocacy of the election or defeat of one or more clearly identified 
candidate(s) because-

(1)  The electoral portion of the communication is 
unmistakable, unambiguous, and suggestive of only one meaning; and 

(2)  Reasonable minds could not differ as to whether it 
encourages actions to elect or defeat one or more clearly identified 
candidate(s) or encourages some other kind of action.11 

Several cases illustrate how inapposite are the "express advocacy" standard and the statutory 
language of the IRC 501(c)(3) political campaign prohibition.  In the first, Federal Election 
Commission v. American Federation of State, County and Municipal Employees, 471 F. Supp. 315 
(D.D.C. 1979), the issue concerned a poster that the union had published and circulated immediately 
prior to the 1976 Presidential election.  The poster contained a caricature of President Gerald Ford, 
wearing a button stating "Pardon Me" and embracing former President Nixon.  The poster also 
contained a quote from a speech President Ford made while he was still Vice President:  "I can say 
from the bottom of my heart the President of the United States is innocent and he is right."  The court 
found that, although the poster did pertain to a clearly identified candidate and may have tended to 

11  11 C.F.R. § 100.22 was promulgated in 1995. 60 Fed. Reg. 35,304 (July 6, 1995).  Since that time, subsection 
(b) of the regulation, which was based on the Ninth Circuit's opinion in FEC v. Furgatch,  807 F.2d 857 (1987), has been 
the subject of litigation.  In Maine Right to Life Committee, Inc. v. Federal Election Commission, 914 F. Supp. 8 (D.Me. 
1996), aff'd, 98 F.3d 1 (1st Cir. 1996), cert. denied, 118 S. Ct. 52 (1997), the court ruled that subsection of the regulation 
exceeded the FEC's statutory authority because it broadened the definition of express advocacy beyond the  Supreme 
Court's interpretation.  A similar conclusion was reached in Right to Life of Dutchess County, Inc. v. Federal Election 
Commission, 6 F. Supp. 2d 248 (S.D.N.Y. 1998).  For a discussion of some recent judicial treatment of the express 
advocacy standard, see Kenneth A. Gross, "Issue Advertisements: The First Amendment Is Not a Loophole," in Political 
Activities: Nonprofit Speech, New York University School of Law National Center on Philanthropy and the Law 
Conference (1998). 
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influence voting, it did not contain "express advocacy" under Buckley v. Valeo. Another case, 
Orloski v. Federal Election Commission, 795 F.2d 156 (D.C. Cir. 1986), concerned corporate 
contributions to a picnic held immediately before an election by a "Senior Citizens Advisory 
Committee" established years before by the incumbent congressional candidate.  Campaign posters 
were placed throughout the park, although not in the picnic area.  Members of the candidate's staff 
planned and attended the picnic; they distributed information on social security, as well as a "senior 
citizen's report" bearing the candidate's name.  No express advocacy of the election of the candidate 
or the defeat of his opponent took place at the event, however; nor was there any solicitation of 
contributions.  Under these circumstances, the court upheld the FEC's determination that the event 
was "nonpolitical," the picnic's purpose was other than to influence a federal election, and the 
corporate donations were not contributions. 

A more recent case is Federal Election Commission v. The Christian Coalition, 52 F. Supp. 
2d 45 (D.C.D.C. 1999).  At the beginning of the opinion, the court stated the issue concerning 
express advocacy as follows: 

The question presented is whether "express advocacy" by corporations and labor 
organizations is limited to communications that use specified phrases, such as "vote 
for Smith" or "support Robinson," or whether a more substantive inquiry into the 
clearly intended effect of a communication is permissible.  The FEC advocates a 
substantive inquiry and alleges that the Coalition used general corporate funds to 
expressly advocate the election or defeat of certain candidates through a speech 
made by the Coalition's then-Executive Director, Ralph Reed, and by certain of the 
Coalition's direct mail communications. Id. at 48. 

One example of the statements at issue will suffice.  Mr. Reed closed his speech, made in 
January 1992 to an audience in Helena, Montana, by stating:  "[V]ictory will be ours. It will be ours 
here in Montana.  And it will be ours all across America. ... We're going to see Pat Williams [an 
incumbent member of Congress from Montana] sent bags packing back to Montana in November 
of this year. And I'm going to be here to help you." Id. at 56-57. 

With respect to this statement, the court concluded: 

Although the implicit message is unmistakable, in explicit terms this is prophecy 
rather than advocacy.  Reed predicts that victory "will be" ours and that "we're 
going to see" Pat Williams defeated in the November election.  Neither of these verbs 
expressly directs the audience to do anything; the speaker has announced that this 
will come to be without any further action.  Making the issue closer is Reed's final 
statement that he would return "to help you."  For Reed to "help" there must be some 
action taking place for him to assist.  However, that action -- "sending" the 
candidate's "bags packing" -- comes just shy of referring to the campaigning and 
voting against Pat Williams necessary to bring that about.  Though the message is 
clear, it requires one inferential step too many to be unequivocally considered an 
explicit directive. 
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qualified' rating will derive little comfort from the fact that the rating may have been 
made in a nonpartisan manner."  Id. at 880.  See also Rev. Rul. 67-71, 1967-1 C.B. 
125. 

No statement in the 1993 CPE Text generated so much comment.  As one commentator 
noted: 

While the statement in the CPE Text apparently was intended to put to rest the use 
of "good motives" as a defense to violation of the prohibition on campaign 
intervention, it has -- ironically fueled a new debate as to whether "bad motives" are 
similarly irrelevant.  For these purposes, having a "good motive" means that the 
activity is taken on for a demonstrably nonpartisan educational purpose.  Having a 
"bad motive" means that the activity, although educational in nature, also has a 
partisan political purpose.  Celia Roady, "Political Activities of Tax-exempt 
Organizations:  Federal Income Tax Rules and Restrictions," in Political Activities: 
Nonprofit Speech, New York University School of Law National Center on 
Philanthropy and the Law Conference (1998); reprinted in 22 Exempt Organization 
Tax Review, 401, 405 (Dec. 1998).12 

One must remember here that the IRC 501(c)(3) political campaign prohibition solely refers 
to an activity -- participation in, or intervention in (including the publishing and distributing of 
statements) any political campaign on behalf of (or in opposition to) any candidate for public office. 
Therefore, the resolution of the "bad motive" issue depends upon the way the activity is conducted 
(the facts and circumstances) and upon any inquiry into the state of mind of the organization.13 

12  Motivation (or intent) and its relationship to the political campaign prohibition has been the subject of several 
articles:  Frances R. Hill, "The Role of Intent in Distinguishing Between Education and Politics," 9 Journal of Taxation 
of Exempt Organizations 9 (July/Aug. 1997); Jeffery L. Yablon and Edward D. Coleman, "Intent Is Not Relevant in 
Distinguishing Between Education and Politics," 9 Journal of Taxation of Exempt Organizations 156 (Jan./Feb. 1998); 
Gregory L. Colvin, "Can a Section 501(c)(3) Organization Have a Political Purpose," 10 Journal of Taxation of Exempt 
Organizations 40 (July/Aug. 1998); and Frances R. Hill, "Can Arguments About Subjective Intent Eliminate the Political 
Prohibition Under Section 501(c)(3)?," 10 Journal of Taxation of Exempt Organizations 147 (Jan./Feb. 1999). For a 
detailed discussion of recent pronouncements that touch upon the this issue, see Miriam Galston and Frances R. Hill, 
"Update on Lobbying and Political Activities," Georgetown University Conference on Exempt Organizations (1999). 

13  In the general context of determining exempt purpose, Walter J. Blum stated, in his landmark article "Motive, 
Intent, and Purpose in Federal Income Taxation," 34 U. Chi. L. Rev. 485, 503 n. 41 (1967): 

[In] determining the primary purpose of an organization that operates a business and devotes all the 
income earned to furthering the functions which, standing alone, qualify the organization for tax 
exemption under § 501(c)[, state] of mind considerations seem to be totally irrelevant here.  While 
purpose in this context conceivably could refer to the use to which all income is finally put, the 
history of the governing statutory provision rules out this interpretation.  Purpose could also refer 
to the size and extent of the business activities compared to the size and extent of the business 
activities compared to the size and extent of activities in furtherance of exempt functions, taking into 
account the financial resources available for such functions.  No other meaning of purpose seems 
germane to the issue.  (Citation omitted.) 
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The House Budget Committee Report, therefore, specifies the situations in which Congress 
intended that the Service consider utilizing the excise tax instead of revocation -- where the violation 
was unintentional, involved only a small amount, and the organization had subsequently corrected 
the violation and adopted procedures to assure that similar expenditures would not be made in the 
future.  (The House Budget Committee Report's use of "i.e.," instead of "e.g.," is significant.) 
Furthermore, the legislative history points out that the enactment of IRC 4955 was not intended to 
modify the political campaign activity prohibition of IRC 501(c)(3).  Instead, Congress intended the 
excise tax be imposed even when the IRC 501(c)(3) organization loses its tax-exempt status as a 
result of the prohibited political campaign activity -- it observed that in some situations revocation 
alone was ineffective as a penalty.  Finally, Congress intended IRC 4955 to operate as a deterrent 
-- the same penalty/deterrent motivation that underlaid enactment of the Chapter 42 taxes (one of 
which was IRC 4945) on private foundations in 1969. 

The 1987 enactments were intended to strengthen, not to weaken, the prohibition on political 
campaign activity.  As noted at the beginning of this article, at the same time that Congress enacted 
IRC 4955, it enacted other provisions to strengthen the ability of the Service to enforce the political 
campaign prohibition: the termination assessment provisions of IRC 6852, the injunctive provisions 
of IRC 7409, and the amendment to IRC 504 to make qualification under IRC 501(c)(4) unavailable 
to an organization that has lost IRC 501(c)(3) status due to political campaign activity. 

Congressional intent is also reflected in the preamble to the final IRC 4955 regulations (T.D. 
8628, 60 Fed. Reg. 62,209 (Dec. 5, 1995) as follows: 

Another comment suggested that the regulations specify whether there were 
circumstances under which conduct would result in the imposition of a tax under 
section 4955 but not in revocation of exemption under section 501(c)(3).  According 
to the statutory language and the legislative history of section 4955, the addition of 
that section to the Internal Revenue Code did not affect the substantive standards for 
tax exemption under section 501(c)(3).  To be exempt from income tax as an 
organization described in section 501(c)(3), an organization may not intervene in 
any political campaign on behalf of any candidate for public office.  Consistent with 
this requirement, section 4955 does not permit a de minimis amount of political 
intervention.  Therefore, the final regulations have not been revised. However, there 
may be individual cases where, based on the facts and circumstances such as the 
nature of political intervention and the measures that may have been taken by the 
organization to prevent a recurrence, the IRS may exercise its discretion to impose 
a tax under section 4955 but not to seek revocation of the organization's tax-exempt 
status. 

In summary, Congress intended the Service to impose the IRC 4955 excise tax in addition 
to revocation for expenditures to intervene in a political campaign and to impose the tax instead of 
revocation in the limited situations where the expenditure is unintentional, small in amount, and the 
organization has adopted procedures to prevent future similar expenditures.  See H.R. Rep. No. 
100-391, 100th Cong., 1st Sess. 1623-1624 (1987) 
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A similar distinction arises concerning political campaign activities.  An IRC 501(c)(4) 
organization is permitted to engage in some political campaign activity while an IRC 501(c)(3) 
organization is not.  As in the case of substantial lobbying activities, the organizations must be 
separately incorporated and maintain adequate records to ensure that tax-deductible contributions 
are not used to support the political campaign activity of the IRC 501(c)(4) organization or any PAC 
it establishes.  In Branch Ministries v. Rossotti, 211 F.3d 137 (D.C. Cir. 2000), the court referred to 
the concurring opinion in Regan v. Taxation with Representation of Washington and noted that 
while Branch Ministries could not itself establish a PAC, it could initiate a series of steps to achieve 
the desired political communication without using tax-deductible funds to support the activity. 
Specifically, it could establish an IRC 501(c)(4) organization that could establish a PAC provided 
the IRC 501(c)(4) organization was separately incorporated and the organizations maintained records 
to show that tax-deductible contributions to the church had not been used to support the political 
activities conducted by the IRC 501(c)(4) organization's PAC. 

The mere fact that an IRC 501(c)(4) organization has a similar name to an IRC 501(c)(3) 
organization is not sufficient to cause the activities of the IRC 501(c)(4) organization (or an IRC 527 
organization established by the IRC 501(c)(4) organization) to be attributed to the IRC 501(c)(3) 
organization.  First, similarity of names is not always an indication that organizations are affiliated. 
For example, two organizations in separate states that are interested in promoting space exploration 
may adopt the name "The Yuri Gagarin Society" without being affiliated with each other. 

Second, even if the organizations are affiliated, similarity in names alone does not cause the 
activities of one to be attributed to the other.  In Center on Corporate Responsibility, Inc. v. Schultz, 
368 F.Supp. 863 (D.D.C. 1973), the court held that an organization qualified as an IRC 501(c)(3) 
organization even though it had established an affiliated taxable corporation with a similar name to 
carry on activities that it could not otherwise carry on itself.  The court recognized that although they 
had similar names, purposes, and board members, they were separate entities with separate bank 
accounts and activities.  The court did not attribute the activities of the taxable organization to the 
non-profit organization. 

Furthermore, when an organization, such as an IRC 501(c)(4) organization, establishes a 
federal PAC, it is required to include its full name in the name of the PAC.  See 11 C.F.R. 
§ 102.14(c).  If the IRC 501(c)(4) organization has also established a related IRC 501(c)(3) 
organization with a similar name, the activities of the IRC 527 organization are not going to be 
attributed to the IRC 501(c)(3) organization simply because the IRC 501(c)(3) organization and the 
IRC 501(c)(4) organization have similar names and the name of the IRC 501(c)(4) organization is 
included in the name of the PAC.  There must be something more to indicate that the IRC 501(c)(3) 
organization is supporting the PAC, for example, the use of the IRC 501(c)(3) organization's tangible 
or intangible assets. 

Situations of particular concern when an IRC 501(c)(3) organization has a related 
IRC 501(c)(4) organization include those in which the two organizations share staff, facilities, or 
other expenses or in which the two organizations conduct joint activities requiring an allocation of 
income and expenses.  Any allocation of income or expenses between the two organizations must 
be carefully reviewed to ensure that the allocation method is appropriate and that the resources of 
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forum would be prohibited activity as it would constitute an intervention or participation in a  
political campaign. 

An IRC 501(c)(3) organization that operated a noncommercial broadcasting station 
presenting religious, educational, and public interest programs did not participate in political 
campaigns within the meaning of IRC 501(c)(3) when it made free air time available to all legally 
qualified candidates in accordance with the requirements of the Federal Communications Act of 
1934.  The organization made reasonable amounts of air time available without charge to all legally 
qualified candidates on an equal basis.  Before and after each broadcast, the station made a statement 
indicating that the views expressed were those of the candidate, and not of the station; that the station 
endorsed no candidate; that the presentation was made as a public service; and that equal 
opportunities would be presented to all legally qualified candidates for the same public office to 
present their views. Rev. Rul. 74-574, 1974-2 C.B. 160. 

Rev. Rul. 86-95, 1986-2 C.B. 73, describes public forums involving qualified congressional 
candidates that were sponsored by an IRC 501(c)(3) organization and holds that the conduct of these 
forums does not constitute participation or intervention in any political campaign within the meaning 
of IRC 501(c)(3). In that instance, the following facts and circumstances were considered: 

(A) All legally qualified candidates were invited; 

(B) The questions were prepared and presented by an independent nonpartisan 
panel; 

(C) The topics discussed covered a broad range of issues of interest to the public; 

(D) Each candidate had an equal opportunity to present his or her views on the 
issues discussed; and 

(E) The moderator did not comment on the questions or otherwise make 
comments that implied approval or disapproval of any of the candidates. 

However, the revenue ruling indicates that the presence or absence of any of these factors in 
similar situations is not determinative -- they would need to be considered in light of all of the 
surrounding factors in any particular case. 

An IRC 501(c)(3) organization may hold a debate during the primary election season that is 
limited to legally qualified candidates for the nomination of a particular political party.  In Fulani v. 
League of Women Voters Education Fund, 882 F.2d 621 (2d Cir. 1989), the court held that the 
League of Women Voters Education Fund, an IRC 501(c)(3) organization, did not violate the 
political campaign prohibition when it did not invite Dr. Lenora B. Fulani to participate in any of 
three debates that it sponsored.  Two of the three debates were between candidates for the 
Democratic nomination for President, while the third was between candidates for the Republican 
nomination.  Dr. Fulani was an independent and minor party candidate for the office of President. 
She was refused an invitation to participate because she was not seeking either the Democratic or 
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Republican nomination.  The court noted the distinction between primary and general elections and 
indicated that the purpose of the debates was to educate voters about the candidates seeking the 
Democratic or Republican nomination.  Since Dr. Fulani was not seeking either nomination, the 
failure to invite her to participate in the debates did not constitute participation or intervention in a 
political campaign.22 

Many times, the number of legally qualified candidates for a particular office is so large that 
an IRC 501(c)(3) organization may determine that holding a debate to which all legally qualified 
candidates were invited would be impractical and would not further the educational purposes of the 
organization.  For example, in 1996, more than 280 people declared themselves to be candidates for 
the office of President, while for the 2000 election, over 250 people declared themselves to be 
candidates for the Presidency.23  The FEC regulations provide that an IRC 501(c)(3) organization 
may stage nonpartisan candidate debates, the structure of which is left to the discretion of the 
organization, provided that such debates include at least two candidates and are nonpartisan in that 
they do not promote or advance one candidate over another.  11 C.F.R. § 110.13. In determining 
whether an IRC 501(c)(3) organization participates or intervenes in a political campaign when it 
holds a candidate debate to which not all legally qualified candidates are invited, all the facts and 
circumstances must be considered, including the following: 

(A)	 Whether inviting all legally qualified candidates is impractical; 

(B)	 Whether the organization adopted reasonable, objective criteria for 
determining which candidates to invite; 

(C)	 Whether the criteria were applied consistently and non-arbitrarily to all 
candidates; and 

(D)	 Whether other factors, such as those discussed in Rev. Rul. 86-95, indicate 
that the debate was conducted in a neutral, nonpartisan manner. 

This criteria was applied in TAM 96-35-003 (Apr. 19, 1996) when an organization conducted 
a candidate forum to which it invited the two major party candidates for the office along with up to 
four candidates who had reached a 15 percent share of popular support as reflected in at least one 
recognized credible and independent state-wide poll.  The Service determined that this method 
ensured a meaningful field of candidates for worthwhile forums while taking into account the 
organization's limited space and time.  Thus, when the organization conducted the forum on this 

22  Dr. Fulani and her campaign committee were denied standing to sue when they brought suits challenging the 
tax-exempt status of the League of Women Voters Education Fund with regard to its sponsorship of the 1992 
Democratic Presidential Primary Debate (Fulani v. Bentsen, 35 F.3d 49 (2d Cir. 1994)) and of the Commission on 
Presidential Debates with regard to its sponsorship of the 1988 Presidential Debates (Fulani v. Brady, 935 F.2d 1324 
(D.C. Cir. 1991), cert. denied, 502 U.S. 1048 (1992)) and the 1992 Presidential Debates (Fulani v. Bentsen, 862 F.Supp. 
1140 (S.D.N.Y. 1994)). 

23Of those declared candidates, only 48 in the 1996 election and 53 in the 2000 election met the FEC definition of 
candidate. See Section B for a discussion of the FEC definition of candidate. 
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candidate by the organization.  One step that an IRC 501(c)(3) organization should take is to state 
explicitly that it does not support or oppose the candidate when the candidate is introduced and in 
any communications concerning the candidate's attendance at the event.  Additionally, absolutely 
no political fundraising should occur at the event. Other factors to be considered include those 
discussed in the public forum cases, although the circumstances should be reviewed more carefully 
when the candidates are not participating in the same event. Those factors are the following: 

(A) Whether all legally qualified candidates were invited; 

(B) Whether questions for the candidate were prepared and presented by an 
independent nonpartisan panel; 

(C) Whether the topics discussed by the candidates covered a broad range of 
issues of interest to the public; 

(D) Whether each candidate was given an equal opportunity to present his or her 
views on the issues discussed; and 

(E) Whether a moderator commented on the questions or otherwise made 
comments that implied approval or disapproval of any of the candidates. 

In determining whether candidates are given an equal opportunity to participate, the nature 
of the event to which each candidate is invited should be considered in addition to the manner of 
presentation.  An IRC 501(c)(3) organization that invites one candidate to speak at its main banquet 
of the year and invites an opposing candidate to speak at a sparsely attended general meeting will 
likely be found to have violated the political campaign prohibition, even if the manner of 
presentation for both speakers is otherwise neutral.  Similarly, an IRC 501(c)(3) organization that 
invites two opposing candidates to speak at its events with the knowledge and expectation that one 
will not accept the invitation because of well-known opposing viewpoints may not be considered to 
have provided an equal opportunity to all candidates. 

Candidates may also be invited to speak at events by IRC 501(c)(3) organizations in their 
capacity other than as a candidate.  Many candidates are public figures for reasons other than their 
candidacy.  For instance, a number of candidates either currently hold or formerly held public office 
or may be experts in a non-political field.  A candidate also might be a public figure as a result of 
a prior career, such as an acting, military, legal, or public service career.  When a candidate is invited 
to speak at an event in a capacity other than as a candidate, it is not necessary for the IRC 501(c)(3) 
organization to provide equal access to all candidates. However, the IRC 501(c)(3) organization 
must ensure that the candidate speaks only in the other capacity and not as a candidate, that no 
mention is made of the individual's candidacy at the event, and that no campaign activity occurs in 
connection with the candidate's attendance at the event.  In addition, all communications regarding 
the candidate's attendance at the event should clearly indicate the capacity in which the candidate is 
acting and should not mention the individual's candidacy.  Even if the candidate does not engage in 
any campaign activity at the event, if the primary purpose for the invitation to the candidate is to 
provide public exposure for the candidate, the IRC 501(c)(3) organization may be participating or 
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Rev. Rul. 74-21 then provided that political organizations would be taxed on a prospective 
basis on their interest, dividends, and capital gains from sales of securities.  Political organizations 
subject to tax were required to file Form 1120. 

(2) Enactment of the Statute 

Congress' consideration resulted in the enactment of IRC 527 in 1975, effective for tax years 
beginning after December 31, 1974.  This provision provides for the taxation of political 
organizations.  The definition of a political organization in IRC 527 is similar to the description 
contained in Rev. Rul 74-21 -- the main differences being that the statute sets forth "primary" rather 
than "exclusive" organizational and operational tests and that the range of activities the organizations 
may seek to influence includes "selection" and "appointment" of individuals to public office as well 
as nominations and elections. 

The thrust of IRC 527 is to subject political organizations to tax on income other than 
contributions, dues, and fundraising income used for political campaign purposes.  For all other 
purposes, they are considered organizations exempt from federal income tax.  IRC 527 also provides 
that a newsletter fund may qualify for the same tax treatment as a political organization if certain 
requirements are met.  In addition, IRC 501(c) organizations that expend any money for political 
activity may be subject to tax under IRC 527. 

(3) The 1981 and 1988 Amendments 

In 1981, IRC 527 was amended to provide more favorable tax treatment to the principal 
campaign committees of candidates for Congress and, in 1988, Congress further amended IRC 527 
to provide that the exempt function of a political organization includes making expenditures relating 
to a public office if such expenditures would be allowable as a deduction under IRC 162(a) had the 
officeholder made the expenditure.  The 1988 amendment is effective for tax years beginning after 
December 31, 1986. 

(4) The 2000 Amendments 

In 2000, there was a great deal of concern resulting from differing treatment under the FECA 
and Internal Revenue laws.  As discussed above, the FECA "express advocacy" standard for political 
activity is more limited than "participation in a political campaign" for purposes of IRC 501(c)(3). 
Similarly, the IRC 527 definition of political organizations as those directly or indirectly accepting 
contributions or making expenditures, to influence or attempt to influence the selection, nomination, 
election or appointment of an individual to a federal, state, or local public office or office in a 
political organization is broader than the FEC "express advocacy" standard. As a result, 
organizations were formed under IRC 527 for the purpose of influencing elections without engaging 
in "express advocacy" and so claimed not to be subject to FEC reporting and disclosure 
requirements. See Appendix III for a more detailed description of this situation. 

Because of concern over a possible proliferation of organizations attempting to influence 
elections that claimed not to be subject to any reporting or disclosure rules under the FECA, Public 
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of any individual.  See also Reg. 1.527-5(b)(2). IRC 509(a) provides that an organization described 
in IRC 501(c)(3) is a private foundation unless it meets one of four tests, including those set forth 
in IRC 509(a)(1) and 509(a)(2). 

For example, in PLR 94-25-032, a private foundation requested a ruling that contributions 
to it from campaign committees would be considered "for the use of" organizations meeting the 
requirements of IRC 527(d)(2).  As a private foundation, it did not meet these requirements itself. 
However, it had been formed to make contributions to colleges or universities to fund scholarships 
for students who need or deserve monetary assistance to further their education and to make 
contributions to other organizations recognized as public charities under IRC 501(c)(3) and 
IRC 509(a)(1).  Similarly, upon dissolution, its assets would be distributed to an organization 
described in IRC 501(c)(3) and IRC 509(a)(1).  Under the law of the state in which the private 
foundation was incorporated, it was considered a charitable trust and the Attorney General, as well 
as any other person with a sufficient special interest under a liberal standing rule, may bring an action 
to enforce proper administration of the charitable trust. 

Under IRC 170(c), a deduction is allowed for contributions "to or for the use of" certain 
enumerated organizations, including charitable organizations.  In that context, the Supreme Court 
has stated that "a gift or contribution is 'for the use of' a qualified organization when it is held in a 
legally enforceable trust for the qualified organization or in a similar legal arrangement."  Davis v. 
United States, 495 U.S. 472, 485 (1990). The Court stated further: 

A defining characteristic of a trust arrangement is that the beneficiary has the legal 
power to enforce the trustee's duty to comply with the terms of the trust.  See, e.g., 
3 W. Fratcher, Scott on Trusts § 200 (4th ed. 1988); 1 Restatement of Trusts § 200 
(1935).  A qualified beneficiary of a bona fide trust for charitable purposes would 
have both the incentive and legal authority to ensure that donated funds are properly 
used.  If the trust contributes funds to a range of charitable organizations so that no 
single beneficiary could enforce its terms, the trustee's duty can be enforced by the 
Attorney General under the laws of most States.  See 4A W. Fratcher, Scott on Trusts 
§ 391 (4th  ed. 1989); G. Bogert, Trusts and Trustees § 411 (2d ed. 1977). Id. at 483. 

Applying these principles to the identical language in IRC 527(d)(2), PLR 94-25-032 held 
that a contribution by a political organization will be considered "for the use of" an organization 
meeting the requirements of IRC 527(d)(2) if it is held in a legally enforceable trust or similar legal 
arrangement.  In this situation, although the organization may contribute its funds to a number of 
organizations, it is legally required to distribute it only to organizations described in IRC 501(c)(3) 
and IRC 509(a)(1); that requirement may be enforced by the Attorney General of the state in which 
the private foundation was incorporated.  Accordingly, contributions to that private foundation will 
be considered "for the use of" organizations described in IRC 527(d)(2). 

Although contributions to that private foundation would qualify under IRC 527(d)(2), 
contributions to many private foundations would not. In PLR 94-25-032, the organization's activities 
were strictly limited to making contributions to organizations that qualified under IRC 527(d)(2). 
In many cases, private foundations are not so limited.  They frequently carry on their own charitable 
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political campaign expenditures may also subject the organization to a $10 per day penalty under 
IRC 6652 for filing an incomplete or inaccurate return. 
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APPENDIX I 

The Enactment of the Political Campaign Prohibition for Charitable Organizations 

As mentioned above, there is no legislative history concerning the enactment of the political 
campaign prohibition beyond the mere fact that Lyndon Johnson proposed it and it was accepted and 
enacted. 

Why Johnson proposed the political campaign prohibition in the first place has been the 
subject of considerable interest.  At least four scenarios have been proposed; three of which indicate 
that the purpose was to punish a charitable organization that was assisting his opponent, Dudley 
Dougherty, in the 1954 Texas Senatorial Primary. 

The first scenario is that Johnson "offered the amendment out of concern that funds provided 
by a charitable organization were being used to help finance the campaign of [Mr. Dougherty]." 
Hopkins, The Law of Tax Exempt Organizations (7th ed.) 504 (1998).42 

The other two surmises that focus on the Johnson-Dougherty primary campaign as the cause 
of the amendment mention a specific organization and seem to indicate in each case that it was the 
charity's activity, not its financial help, that triggered Johnson's reaction. One points to an 
organization established by the Texas billionaire, H. L. Hunt.   Lobbying and Political Activities of 
Tax-Exempt Organizations, Hearings before the Subcommittee in Oversight, Committee on Ways 
and Means, House of Representatives, 100th Cong., 1st Sess. 144 (1987) (hereinafter 1987 Oversight 
Hearings) (statement of William Lehrfeld).  This organization, Facts Forum, produced various radio 
and television programs, "Answers for Americans,"  "State of the Nation," and "Facts Forum," and 
claimed a listening and viewing audience of at least 5,000,000.  It also published a periodical, Facts 
Forum News, with a claimed circulation of 60,00043  No one has uncovered specific evidence that 
Facts Forum intervened in the primary campaign.  However, George Reedy, then a principal aide on 
Johnson's Senate staff, noted in a 1987 letter to the United States Catholic Conference (hereinafter 
USCC) that while he had no recollection of the legislation, "it is entirely possible that he was 

42  In his book, Mr. Hopkins does not cite a source. However, D. Benson Tesdahl, "Intervention in Political 
Campaigns After the Pickle Hearings - A Proposal for the 1990s," 4 Exempt Organization Tax Review 1165, 1178 n. 
26 and 1179 n. 38 (Nov. 1991) discloses that Mr. Hopkins has stated that his information concerning Lyndon Johnson's 
motive came from a conversation he had with Lawrence M. Woodworth.  According to this account, Mr. Woodworth 
stated that Johnson was upset about support a political opponent had received from a charity and directed Mr. 
Woodworth to draft the language that Johnson proposed on the Senate floor the same day.  Mr. Woodworth conveyed 
no further information other than that Senator Johnson did not want any legislative history; however, as a staff member 
(he did not become Chief of Staff of the Joint Committee on Taxation until 1964), it is doubtful he had any. 

43  Facts Forum was created in June 1951.  It was terminated in November 1956 because, as a spokesman for Mr. 
Hunt announced, "he's tired of fighting for useless and lost causes."  Mr. Hunt's resolve did not last long. In the summer 
of 1958, he essentially recreated Facts Forum when he established LIFE LINE, which continued to exist until the early 
1970s.  (Facts Forum and LIFE LINE are often confused.) A general description of the history of these organizations 
is found in Harry Hurt III's biography of H. L. Hunt, Texas Rich (1991). The activities of Facts Forum are chronicled 
in a series by Ben Bagdikian that appeared in the Providence Journal-Bulletin, Jan. 1954) and was reprinted in The 
Reporter (Feb. 16, 1954). Unfortunately, the material does not cover the period with which we are concerned. 
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irritated by the activities of Dougherty's followers -- especially H. L. Hunt." (Letter reprinted in 1987 
Oversight Hearings, 448.) 

The most extensive research on this issue has been performed by the USCC.  The material 
the USCC collected was explained and presented in a written submission to the 1987 Oversight 
Hearings, 419-452, and indicates that Johnson's provision may have been directed at the activities 
of yet another organization, the Committee for Constitutional Government (hereinafter 
"Committee").44  The USCC's perusal of documents at the Lyndon Baines Johnson Presidential 
Library disclosed a June 15, 1954, memorandum from George A. Siegel, a Johnson aide who later 
became General Counsel for the Senate Democratic Policy Committee.  Mr. Siegel's memorandum 
responded to a question by Johnson "as to whether any Texas election laws  have been violated by 
the Committee in circulating the Ballinger article on Dudley Dougherty and by printing a box on its 
brochure urging people to write to Dougherty and let him know their views on his platform."  Mr. 
Siegel's response stated his opinion that the Committee should be regarded having violated Texas 
election law "by having provided an indirect means for corporations to contribute to the political 
candidacy of Dougherty," but noted, in passing, that the activities presumably would not jeopardize 
its tax-exempt status under IRC 101(6) (the predecessor of IRC 501(c)(3)).  (Letter reprinted in 1987 
Oversight Hearings, 446-447.)  As it did with Mr. Reedy, the USCC wrote to Mr. Siegel in an 
attempt to gather further information.  Mr. Siegel responded by telephone, stating he was unable to 
recall any particulars due to the passage of time. 

Another document uncovered indicated that Johnson asked John W. McCormack, then the 
Democratic Whip in the House of Representatives, to write the Service's Commissioner, T. Coleman 
Andrews, concerning the Committee's tax-exempt status.  Commissioner Andrews responded on 
June 28, 1954.  He stated that the Service "was taking appropriate steps to see just what is the effect 
of these activities under the internal revenue laws and what, if anything, can be done about their 
present status in relation to exemption privileges."  Representative McCormack forwarded the 
Commissioner's reply to Johnson's office.  It was received July 2, 1954, the date the floor amendment 
was presented. (Letters reprinted in 1987 Oversight Hearings, 451-452.) 

The proximity in time between the investigation of the Committee's status and the floor 
amendment makes it very possible that the Committee was indeed the target of the amendment.  It 
would also furnish an explanation both of the breadth of the description of political campaign 
activities and of the absoluteness of the prohibition.  There is, however, yet another possibility that 
would also fit into the time frame, would also explain the extent and absoluteness of the amendment, 
but had nothing to do with the Johnson-Dougherty primary. Instead, this fourth scenario, set forth 
by Mr. Leonard Silverstein (1987 Oversight Hearings, 148-149), raises the possibility that the 
amendment was presented to trump an even more restrictive proposed addition to the 1954 Code. 
Mr. Silverstein noted that Johnson's amendment was presented to and adopted by the Senate on July 
2, 1954, one day after Senator Patrick Anthony (Pat) McCarran had introduced a similar but much 

44  A summary of the USCC's findings are set forth in Deirdre Dessingue Halloran and Kevin M. Kearney, "Federal 
Tax Code Restrictions On Political Activity," 38 Catholic Law. 105, 106-108 (1998). Ms. Halloran, Associate General 
Counsel of the USCC, was involved in the USCC's search for documentary evidence regarding the origin of the political 
campaign prohibition. 
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harsher amendment that would have revoked the exempt status of organizations making donations 
to "subversive" organizations or individuals (100 Cong. Rec. 9,446 (July 1, 1954).  As Mr. 
Silverstein stated: "A close reading of the Congressional Record of that week would seem to imply 
that anti-communist sentiment was high pitched at the time, prompted especially by discussion of 
the proposed admission of Communist China to the United Nations, as well as of left-wing 
subversive activities in Guatemala." 

However, it is not simply the temper of the moment that gives credence to Mr. Silverstein's 
theory.  McCarran was a Senator of enormous influence. Former Chairman of the Judiciary 
Committee and of its Internal Security Subcommittee (and ranking minority member after the 
Republicans obtained control of the Senate in 1953), author of the Internal Security Act of 1950 and 
the McCarran-Walter Immigration Act, his political positions were quite different from Johnson's 
-- McCarran once explained he remained a Democrat because "I can do more good by staying in the 
Democratic Party and watching the lunatic fringe -- the Roosevelt crowd."45  Nevertheless, Johnson 
had sometimes sided with McCarran, for example, he had voted to override President Truman's 
vetoes of both the Internal Security Act of 1950 and the McCarran-Walter Immigration Act. 
Furthermore, in 1954, Johnson's was somewhat in McCarran's debt -- during the primary campaign 
Johnson asked McCarran for a letter praising Johnson's "staunch Americanism."  Robert Dallek, 
Lone Star Rising, (1991) 450.  Nevertheless, as Minority Leader, Johnson's strategy has been 
described as "promoting party unity and bipartisanship at the same time." Id. at 447.  Allowing 
passage of McCarran's amendment contravened that strategy. 

Furthermore, there is every evidence that McCarran's proposed amendment was a serious 
effort.  It was not the Senator's first foray into the world of exempt organizations. As previously 
mentioned, McCarran authored the Internal Security Act of 1950, and § 11(b) of that Act denied 
exemption to any organization registered under the Act as a Communist-action or Communist-front 
organization.  Pub. L. 81-831, reprinted in 1950-2 C.B. 250, 252. The proposed bill went much 
further -- it would have denied exemption to organizations making donations not only to 
organizations covered under the 1950 Act but to other "subversive organizations" or to an individual 
that was a member of a "subversive organization."  McCarran explained the provision at length, 
arguing for its constitutionality although not touching on its administrability, furnishing ample 
evidence that passage was intended. 100 Cong. Rec. 9,447 (July 1, 1954). 

Given these contexts, Mr. Silverstein's theory, that Johnson's amendment was an exercise in 
circumspection (although one with far-reaching effects), has considerable appeal.  This, however, 

45  For a description of Senator McCarran, see Alfred Steinberg, "McCarran: Lone Wolf of the Senate," Harper's, 
Nov. 1950, at 87. 
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is not to deny the attractiveness of the hypotheses of Mr. Hopkins, Mr. Lehrfeld, or the USCC.46 

Perhaps all four are true; nothing is certain. 

46This would not be the first instance of a the impetus for a Code provision being an exempt organization's opposition 
to a legislator. It is evident that, in 1934, the apparent sponsor of the limitation on lobbying activities, Senator David 
Reed, was aiming at an exempt organization, the National Economy League, that was opposing legislation that he was 
making the centerpiece of his primary campaign for renomination as the Republican candidate for Senator from 
Pennsylvania.  See the discussion of the 1934 enactment of the limitation on the lobbying activities of charities, 1997 
CPE Text, 264-266. 
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APPENDIX II


The Political Campaign Prohibition vis a vis the Restriction on Private Benefit

The American Campaign Academy and Coalition for Freedom Cases


A.	 Introduction 

As discussed in the text, an organization will not qualify as an IRC 501(c)(3) organization 
if it participates in a political campaign.  However, it must meet all of the requirements under 
IRC 501(c)(3) in order to qualify for tax exemption.  In particular, the organization must be operated 
for the benefit of the public, rather than for private interests, which could include political entities. 

B.	 Private Benefit Cases 

(1)	 American Campaign Academy 

In American Campaign Academy v. Commissioner, 92 T.C. 1053 (1989), the court held that 
an organization formed to operate a school to train individuals for careers as political campaign 
professionals did not qualify as an organization described in IRC 501(c)(3) because it was operated 
primarily for the private benefit of Republican entities and candidates.  In the case, the issue raised 
by the Service and addressed by the court was not whether the American Campaign Academy (the 
Academy) had participated or intervened in a political campaign on behalf of, or in opposition to, 
any candidate for public office.  Rather, the issue was whether a private interest was being served 
so that the Academy was not described in IRC 501(c)(3).  The lessons to be gleaned from American 
Campaign Academy are as follows: 

(1)	 The fact that an organization's activities may be described as 
educational will not sustain exemption if more than insubstantial 
private benefit is present. 

(2)	 Failure to provide information need not consist of an outright refusal. 
If the information is relevant, the organization may be required to 
produce a concrete and responsive answer.  Where other evidence 
indicates that private benefit exists, a failure to substantively respond 
on certain factual points may justify a finding that the facts being 
avoided would be detrimental to the organization. 

Neither of these principles were novel at the time of the American Campaign Academy decision and 
neither have any peculiar application to organizations involved with political advocacy.  However, 
in view of the persistent notion that American Campaign Academy is somehow a stealth political 
campaign prohibition case, its facts, its resolution, and where it fits within the penumbra of 
IRC 501(c)(3) analysis are set forth in considerable detail below. 

As its primary activity, the Academy operated a school to train individuals for careers as 
campaign managers, communications directors, finance directors, and other professionals involved 
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in the running of a political campaign.  The Academy had several secondary purposes including 
sponsoring research and publishing instructional materials, reports, newsletters, pamphlets or books 
relating to the conduct of political campaigns.  (These activities were ancillary to the operation of 
the school; the research and publications were normally used in the Academy's classes.)  The 
Academy also engaged in some public opinion research and polling on political issues and attempts 
to elevate the standards of professionalism, ethics, and morality in the conduct of political 
campaigns. 

In most respects, the Academy operated as a traditional school on a single subject with a 
faculty experienced in the various subjects relating to the operation of a political campaign.  The Tax 
Court noted that similar campaign management courses were offered by various colleges and 
universities, as well as other organizations.  The Academy, therefore, would be described in 
IRC 501(c)(3) so long as it served a public  interest as required by Reg. 1.501(c)(3)-1(d)(1)(ii) and 
did not violate the IRC 501(c)(3) political campaign prohibition. 

The Tax Court noted that the Academy did not train candidates nor participate in, nor 
intervene in, any political campaign on behalf of any candidate and that the government did not 
assert that the Academy was involved in any proscribed campaign activities. Id. at 1055, 1063. 
Therefore, since the Academy manifestly was an educational institution, and since it did not violate 
the political campaign prohibition, what was the problem? 

The problem was that the Academy failed to establish that it was operated exclusively for 
exempt purposes as required by IRC 501(c)(3); instead, the factual record disclosed that the 
Academy was operated for the benefit of a private interest (in this case, Republican entities and 
candidates) rather than for a public purpose. The case was simply an evidentiary matter. 

The Academy's application for recognition of exemption under IRC 501(c)(3) disclosed that 
it was an outgrowth of programs formerly sponsored by the National Republican Congressional 
Committee (NRCC), the NRCC contributed assets to the Academy; some of the faculty were 
previously involved in the NRCC training program and one its three initial directors was the 
executive director of the NRCC.  The Academy instituted a curriculum that included studies of 
"Growth of NRCC, etc." and "Why are people Republicans."47  The Academy's newsletters reported 
on the activities of 119 of its 120 graduates -- 85 participated in Congressional or Senatorial 
campaigns, four were employed by the NRCC or Republican National Committee Field Divisions, 
10 graduates participated in the State or local campaigns or were employed by State Republican 
parties, and several worked as political consultants.  In all cases in which the Service was able to 
identify the party affiliation of the organization that the graduates worked for, the party affiliation 

47  The Tax Court made the following observation: 

Following the reorganization of petitioner's curriculum after the 1986 election, additional partisan 
topics such as "Other Republican givers lists," "How some Republicans have won Black votes," and 
"NRCC/RNC/State Party naughtiness" were added.  The academy's curriculum failed to 
counterbalance the Republican party focus of these courses with comparable studies of Democratic 
or other political parties. Id. at 1070-1071. 
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was Republican.  Consequently, when the Service requested the Academy to provide additional 
information regarding its application for recognition of exemption, it specifically requested the 
Academy to identify how many of its graduates worked for Republican, how many worked for 
Democratic, and how many worked for other party candidates or organizations.  As the Tax Court 
noted, the Academy replied as follows: 

We do not require students to remain in contact with the Academy following 
graduation.  Of those who chose to do so, some have informed the Academy of the 
identity of the candidate(s) for whom they are working.  (See the [attached] 
newsletters *** .) To the best that can be determined, the predominant party 
affiliation of the candidates for whom Academy graduates are working in 1986 are 
Republican, but the Academy has no exact numbers. Id. at 1061. 

The Tax Court treated this response as the equivalent of an admission that no organizations other 
than Republican organizations were served by the Academy's graduates, as demonstrated by the 
court's comment: 

A showing that petitioner's graduates served in Congressional and Senatorial 
campaigns of candidates from both major political parties in substantial numbers 
would have significantly aided petitioner's contention that its activities only 
benefitted nonselect members of a charitable class.  Nevertheless, petitioner did not 
see fit to include in the administrative record any specific example of a graduate 
working for a Democratic Senatorial or Congressional candidate.  We cannot 
assume that information regarding the placement of academy graduates, not shown 
to be unavailable, would have been favorable to petitioner; i.e., would have reflected 
nonpartisan placement.  In fact, the contrary is true. See Fear v. Commissioner, T.C. 
Memo. 1989-211; see also Wichita Terminal Elevator Co. v. Commissioner, 6 T.C. 
1158 (1946), affd. 162 F.2d 513 (10th Cir. 1947).  Consequently, it is reasonable to 
infer from petitioner's omission that the affiliation information, had it been included, 
would have revealed the Republican affiliation of the candidates.48 

Based upon our review of the administrative record, we find that petitioner operated 
to advance Republican interests.  We also find that placement of 85 of petitioner's 
graduates in the campaigns of 98 Republican Senatorial and Congressional 
candidates conferred a benefit on those candidates.  Petitioner's partisan purpose 

48  The court's conclusion that the Academy had intentionally avoided providing the information requested was based 
on the fact that the Academy included the study of FEC rules and regulations in its curriculum. Therefore, 

[P]etitioner would have to concede that it is peculiarly positioned to have knowledge and awareness 
of the ready availability of data from the Commissioner's public records.  Accordingly, we infer that 
petitioner's "best determination" regarding the predominant Republican party affiliation of the 
candidates for whom Academy graduates were working in 1986 reflects the political affiliations 
disclosed in the Federal Election Commission's public records. Id. at 1072. 
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distinguishes the case at bar from Rev. Rul. 76-456.49  Likewise, petitioner's partisan 
purpose differs significantly from the nonpartisan educational purpose served by a 
university through means of a political science course which required each student 
to participate in a two-week period in the political campaign of a candidate of his 
or her choice. See Rev. Rul. 72-512, 1972-2 C.B. 246. Id. at 1072-1073. 

Accordingly, the Academy's service of the private interest of Republican entities and 
candidates makes its situation distinguishable from IRC 501(c)(3) training schools that have been 
determined to be described in IRC 501(c)(3), such as those described in Rev. Rul. 67-72, 1967-1 
C.B. 125 (labor and management operated, industry wide training program including classroom and 
on-the-job training); Rev. Rul. 68-504, 1968-2 C.B. 211 (organization conducted courses on various 
banking subjects open to employees of all banks in the urban area); and Rev. Rul. 72-101, 1972-1 
C.B. 144 (organization created as a result of collective bargaining agreements trained individuals 
working or desiring work in a particular industry.)  In all three rulings there was an emphasis on the 
industry-wide basis of the program.  None of the programs were organized, operated, or influenced 
by any particular business corporation, but rather served the public by providing training on a broad 
basis.50  This contrasts with the Academy, which was funded by an organization (in this case, a 
Republican entity) that both dominated the officers and selection process and became the seemingly 
sole employer of its graduates. 

On numerous other occasions, both the Service and the courts have concluded that an 
organization the engages in an acknowledged educational activity, like the Academy, is not described 
in IRC 501(c)(3) if it serves private interests on more than an insubstantial basis.  See The Callaway 
Family Association, Inc. v. Commissioner, 71 T.C. 340 (1978), and Manning Association v. 
Commissioner, 93 T.C. 596 (1989) (organizations engaged in researching the genealogy of a family) 
wherein each court observed "petitioner was not denied exemption because it had no exempt 
purposes, but rather because its activities, taken as a whole, are not exclusively dedicated to exempt 
purposes" (71 T.C. at 341, quoted in 93 T.C. at 611); See also Rev. Rul. 74-116, 1974-1 C.B. 127 
(organization keeping members informed of current scientific and technical data with respect to a 
specific type of computer is not described in IRC 501(c)(3)). 

49  Rev. Rul. 76-456, 1976-2 C.B. 151, holds that an organization formed to elevate the standards of ethics and 
morality in the conduct of political campaigns that disseminates information concerning general campaign practices, 
furnishes teaching aids to political science and civics teachers, and publicizes its proposed code of fair campaign 
practices without soliciting the signing or endorsement of the code by candidates qualifies as an educational organization 
under IRC 501(c)(3).  The revenue ruling, emphasizing the organization's nonpartisan nature (as well as the fact that 
it did not solicit the signing or endorsement of its code of fair campaign practices by candidates for political office), 
concluded that the organization exclusively served a public purpose by increasing citizens' knowledge and understanding 
of election processes.  As the court noted on page 1069, the Academy argued that the revenue ruling prescribed the 
proper characterization of all benefits conferred by organizations engages in such activities. 

50  In a sense, all training of students serves an incidental private benefit to both the student in increased future 
earnings and the eventual employer who benefits from the services of the trained individual.  There is a distinction, 
however, where the private benefit served is incidental to the overriding public benefit in education and training and 
training focused on the private benefit of one interest. 
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A summary review of all the above cited materials should not lead one to conclude that a 
school to train campaign workers cannot be described in IRC 501(c)(3).  The American Campaign 
Academy's conclusion that a private interest is being served more than incidentally is based on the 
particular facts of the case including the Academy's funding, its assumption of some Republican 
party training, the composition of its admission panels, the content of its courses, the composition 
of its Board of Directors and faculty, and the subsequent employment of its graduates.  For a  
thorough discussion of private benefit in the educational context, see G.C.M. 39716 (Mar. 29, 1988). 

(2)	 Coalition for Freedom 

In American Campaign Academy, an organization failed to qualify as an organization 
described in IRC 501(c)(3) because, although its activities did not constitute prohibited political 
campaign intervention, its method of operation conferred a substantial private benefit on another 
organization, which happened to be a political party.  In Coalition for Freedom, different activities 
gave rise to adverse conclusions under IRC 501(c)(3) with respect to private benefit (and inurement) 
as well as political campaign intervention. 

On December 20, 1994, in a stipulated decision, the Tax Court upheld the Service's 
revocation of the exempt status of Coalition for Freedom, Inc., (CFF) as an organization described 
in IRC 501(c)(3).  Coalition for Freedom, Inc. v. Commissioner, Docket No. 5406-93X.51  In an 
unpublished technical advice memorandum that was attached to CFF's Tax Court petition, the 
Service concluded that revocation of the CFF's IRC 501(c)(3) status was appropriate for the 
following reasons: 

1.	 CFF served a private rather than a public interest under 
Reg. 1.501(c)(3)-1(d)(1)(ii) due to the nature of its payments to 
non-IRC 501(c)(3) organizations (and their employees and consultants). 

2.	 To the extent that these amounts inured to the benefit of "insiders" of CFF, 
they also constituted inurement. 

3.	 The various payments to, and affiliation with, political organizations and 
other non-IRC 501(c)(3) organizations and individuals that worked with and 
for political organizations constituted political campaign intervention. 

Coalition for Freedom, Inc. Petition for Declaratory Judgment, reprinted in 7 Exempt Organizations 
Tax Review 1005 (June 1993). 

CFF was part of a large network of organizations controlled by the same individuals.  CFF's 
ostensible role was to produce and disseminate educational materials related to foreign policy issues, 
bias in the media, the impact of welfare programs on minorities, and other similar activities.  The 
network of organizations generally performed activities supportive of political positions and political 

51  The Tax Court's stipulated decision stated that revocation did not prejudice CFF's right to seek IRC 501(c)(3) 
status after 1992 nor to litigate post-1992 adverse determinations regarding exempt status. 
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candidates for public office.  In addition to CFF, the individuals controlled two other organizations 
that had been recognized as exempt as organizations described in IRC 501(c)(4) and an 
unincorporated political action committee, National Congressional Club (NCC).  They also 
controlled Education Support Foundation, Inc. (ESF), which had an application pending for 
recognition of its status as an organization described in IRC 501(c)(4).  ESF owned all of the stock 
of Jefferson Marketing, Inc. (JMI), a for-profit corporation, whose main activity involved campaign 
related political consulting and other activities supportive of political campaigns.  JMI had seven 
wholly-owned for-profit subsidiaries that supported its activities. 

The technical advice memorandum analyzed the activities of CFF and the other organizations 
in the network during the years at issue.  It determined that CFF engaged in a number of fundraising 
activities seeking tax-deductible contributions for a variety of projects, most of which never 
materialized.  Instead, most of the money raised was used to pay fees and expenses to JMI, its 
taxable subsidiaries, and to individuals employed by those entities. 

In a suit filed by the FEC alleging that ESF and NCC were in fact one organization, the FEC 
argued that two of the three members of CFF's Board controlled both ESF and NCC (as well as JMI 
due to ESF's ownership of JMI) and that JMI was providing services to NCC and other political 
clients for less than fair market value.  The funds provided by CFF enabled JMI and its subsidiaries 
to engage in activities for its political clients at less than fair market value.  In additional, the funds 
enabled JMI and its subsidiaries to provide services to political clients who were known to be unable 
or unexpected to pay their full bills timely, particularly Funderburk for Senate (FFS), the political 
campaign committee of former Ambassador David Funderburk. 

CFF paid consulting fees to individuals who were heavily involved in the FFS campaign 
along with other political campaign activities of JMI and NCC.  The individuals paid appeared to 
be spending all their time on non-CFF political activities during periods when they were being paid 
consulting fees by CFF.  CFF also hired Mr. Funderburk after his unsuccessful campaign. He was 
paid a monthly consulting fee, although the only work done on the project for which he was hired 
was done by JMI (for which JMI was also paid). 

CFF engaged in a joint fundraising event with NCC and sponsored an event featuring three 
Presidential candidates whose views coincided with those of CFF.  There was no indication that CFF 
took any steps to ensure that it conducted these events in a neutral manner with respect to the 
campaign. 

The technical advice memorandum stated that the benefits flowing from CFF to JMI, its 
subsidiaries, and the individuals showed that CFF was operated for the substantial non-exempt 
purpose of serving those private interests rather than operating for the benefit of the public.  In 
addition, the flow of funds to the benefit of the insiders of CFF constituted inurement.  Finally, the 
technical advice memorandum noted that the interrelated structure of the organizations and the flow 
of benefits from CFF to support the political activities of JMI and its subsidiaries created a situation 
where CFF was engaging in prohibited political campaign activity. 
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C. Conclusion 

As illustrated by these cases, an organization that is operated for the benefit of private parties, 
including political entities, rather than for the benefit of the public will not qualify as an 
IRC 501(c)(3) organization. Whether the organization has also violated the political campaign 
prohibition depends upon all of the relevant facts and circumstances. 
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APPENDIX III 

The New Reporting and Disclosure Regime for IRC 527 Organizations 

A. The "New Section 527 Organizations" 

[T]he terms "partisan electoral politics" and "electioneering" raise virtually the 
same vagueness concerns as the language "influencing any election for Federal 
office," the raw application of which the Buckley court determined would 
impermissibly impinge on First Amendment values.... 

Confining the definition of "political committee" to an organization whose major 
purpose is the election of a particular federal candidate or candidates provides an 
appropriate "bright-line" rule; attempting to determine what is an "issue advocacy" 
group versus an "electoral politics" group-as the Commission proposes-does not. 
Federal Election Commission v. GOPAC, 917 F.Supp. 851, 861 (D.D.C. 1996) 

The GOPAC decision illustrates the differences between qualifying as a "political committee" 
under the FECA and qualifying as a "political organization" under IRC 527 -- under the FECA, the 
GOPAC decision tells us it is inappropriate to make a determination on the basis of issue advocacy 
versus electoral politics; under IRC 527, as will be described below, the Service examines all facts 
and circumstances to determine if there is a sufficient nexus between the activity and the election 
of an individual to public office. 

Considerable consequences result from the distinct treatment that an organization might 
receive under the two statutory regimes.  The FECA requires political committees to register and file 
periodic reports with the FEC disclosing the funds they raise and spend.  2 U.S.C. § 431(17), § 433, 
and § 434.  Until July 1, 2000, IRC 527 had no information reporting requirements. As Joseph 
Mikrut, Treasury Tax Legislative Counsel, testified before the Oversight Subcommittee of the House 
Committee on Ways and Means, June 20, 2000: 

Although some uncertainty remains, the current prevailing view of the courts 
appears to be that, in the absence of coordination with a candidate's campaign, only 
communications that contain express words advocating the election or defeat of a 
candidate-such as "vote for," "support," "defeat," and certain other "magic 
words"-are subject to the requirement of the FECA, including the restrictions on 
contributors eligible to fund such communications, the contribution limits, and 
public disclosure requirements for funds raised and spent on such communications. 
Accordingly, individuals, entities, and groups-including section 527 political 
organizations-that attempt to influence Federal elections, but that refrain from 
"express advocacy," may be able to avoid the FECA reporting and disclosure 
requirements.  (Footnotes omitted.)52 

52  Mr. Mikrut's testimony is reprinted in 5 Paul Streckfus' EO Tax Journal 220 (June 2000). 
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To take advantage of this situation, a type of campaign finance vehicle, dubbed a "new 
section 527 organization," or "soft PAC" has surfaced.53  Essentially, as Mr. Mikrut's testimony 
notes, organizations could qualify for IRC 527 treatment because they attempt to influence the 
election of individuals to public office; at the same time, they would argue they were not subject to 
the reporting or disclosure requirements under the FECA because they do not engage in express 
advocacy within the scope of the FECA. 

What is "new" about these organizations requires some clarification.  They are not "new" in 
any theoretical sense.  Since the IRC 527(e)'s definition of "exempt function" is broad and 
IRC 527(a) permits an organization that makes indirect expenditures for an exempt function to 
qualify for tax-exempt treatment, organizations with a more remote nexus between their activities 
and the election of an individual to public office have qualified as a political organization under 
IRC 527.  (For example, as noted in the text, a 1983 G.C.M. (39178) concludes that an organization 
formed and controlled by a political organization to construct, own, and operate a building to house 
the political organization's headquarters qualifies for IRC 527 status.)  Furthermore, for purposes of 
IRC 527, expenditures need not be related to a particular candidate's campaign, but may relate to 
attempts to influence voting on multiple (announced or unannounced) candidates.  As noted in 
Reg. 1.527-2(c)(5)(viii), Example 8: 

Q is an organization described in section 527(e)(2).  Q finances seminars and 
conferences which are intended to influence persons who attend to support 
individuals to public office whose political philosophy is in harmony with the 
political philosophy of Q.  The expenditures for these activates are for an exempt 
function. 

Consequently, since the enactment of IRC 527, should an organization constructed in such 
a manner requested a ruling that it qualified for IRC 527 treatment, it would have received a  
favorable answer.  However, no such ruling was requested and none was issued until December 27, 
1996. 

The December 27, 1996 ruling, PLR 96-50-026, concerned a separate segregated fund 
established by an IRC 501(c)(4) organization.  According to the document that established the fund, 
the fund was prohibited from engaging in express advocacy activities that would trigger the reporting 
and disclosure requirements of the FECA; instead, it would engage in distribution of voters' guides 
that would constitute prohibited political intervention for an IRC 501(c)(3) organization.  The fund's 
description of its activities tracked the description of voters' guides set forth in Rev. Rul. 78-248, 
1978-1 C.B. 154, and Rev. Rul 80-282, 1980-2 C.B. 178., which set forth facts and circumstances 
to be considered in determining whether these activates jeopardized IRC 501(c)(3) status.  Favorable 

53  The term "new section 527 organization" first appeared in Frances R. Hill's extended discussion of the 
phenomenon, "Probing the Limits of Section 527 To Design a New Campaign Finance Vehicle," 26 Exempt 
Organization Tax Review 205. The term "soft PAC," which connotes that the organization does not receive "hard 
money" contributions that are subject to the FECA rules, is found in a discussion paper by Rosemary E. Fei, "The Uses 
of Section 527 Political Organizations," Structuring the Inquiry into Advocacy Vol. 1 23, Urban Institute (2000) 
(hereinafter Fei 2000). 
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factors for IRC 501(c)(3) status, for example, wide distribution, were rejected; unfavorable ones, for 
example, targeting distribution toward particular areas and "bias," were adopted.  Therefore, in 
concluding that the fund's activities qualified for IRC 527 treatment, PLR 96-50-026 stated as 
follows: 

Rev. Ruls. 78-248 and 80-282 address the facts and circumstances that are relevant 
to determining when voting records and voter guides cross the line from simply 
educating voters to influencing or attempting to influence their votes in the context 
of section 501(c)(3)'s prohibition on participation or intervention in a political 
campaign on behalf of or in opposition to a candidate.  But they also may be used to 
indicate the types of voter guides and voting records that would qualify as an exempt 
function activity under section 527(e)(2).  Since the 501(c)(3) prohibition is also 
based on a "facts and circumstances" test, the rulings provide guidance as to the 
important factors to consider. 

**** 

Based on the factors identified in the revenue rulings, the Fund's voter guides and 
voting records would be prohibited political intervention for a section 501(c)(3) 
organization and are, correspondingly, for an exempt function within the meaning 
of section 527 (e)(2).  While the guides may not meet all of the factors, any one guide 
meets enough of the factors so that distribution of the guide can be said to be an 
exempt function activity within the meaning of section 527(e)(2). 

The issuance of PLR 96-52-026 (Oct. 1, 1996) marked a watershed.  As Ms. Fei has noted: 
"While it may already have been clear to the IRS, tax lawyers up to this point had not been sure 
exactly how far Section 527's exempt function reached in practice."  Fei 2000, 26. In three 
subsequent private letter rulings the Service recognized the IRC 527 status of organizations that were 
expressly prohibited from expressly advocating the election or defeat of any candidate but that 
expressly avowed their voter education activities would be biased to influence election campaigns. 
PLR 97-25-036 (Mar. 24, 1997); PLR 98-08-037 (Nov. 21, 1997); PLR 1999-25-051 (Mar. 29, 
1999). The effect of these rulings' issuance has been described as follows: 

Tax lawyers' recent "discovery" of just how much broader was the IRS's tax law 
definition of political activities under Section 527 than that set forth by any election 
commission gave election lawyers just the opening they needed.  Advocates found 
ample room to design programs to influence election outcomes without express 
advocacy of any candidate's election or defeat - independent of any candidate, party, 
or registered political action committee - and conduct these programs free of 
regulation under any election law, using a 527 political organization.  Fei 2000, 28. 

The emergence of these organizations resulted in legislative proposals to amend IRC 527; 
a hearing held by the Subcommittee on Oversight of the House Committee of Ways and Means, June 
19, 2000; and ultimately passage of Public Law 106-230, which, as noted above, was signed by 
President Clinton on July 1, 2000. 
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B.	 Public Law 106-230 

On July 1, 2000, Public Law 106-230 was enacted, amending IRC 527.  The new law, which 
became effective immediately, created a reporting regime for IRC 527 organizations.  The new law 
requires IRC 527 organizations to provide a notice of status, periodically report contributions and 
expenditures, and file annual information returns as well as tax returns.  The new law does not affect 
any period prior to July 1, 2000.  Prior law with respect to IRC 527 status is unchanged. The 
following revenue ruling, released October 12, 2000 (see IR-2000-71, Oct. 12, 2000), concerns the 
reporting requirements created under the new law. 

Rev. Rul. 2000-49, 2000-44 I.R.B. 430, Oct. 30, 2000 
ISSUES 

On July 1, 2000, Pub. L. 106-230 was enacted, amending § 527 of the Code.  The new law 
imposes three reporting and disclosure requirements on political organizations described in § 527: 
(1) an initial notice of status, (2) periodic reports of contributions and expenditures, and (3) annual 
returns.  This revenue ruling provides questions and answers relating to the reporting and disclosure 
requirements for political organizations described in § 527. 

QUESTIONS AND ANSWERS 
I.	 Notice of Status 
1.	 Q. What is the notice of status requirement for an organization described in § 527? 

A. Under § 527(i)(1)(A), a political organization is required to give notice both 
electronically and in writing to the Service that it is a political organization described in § 527. 

2.	 Q. What is the required notice form? 
A. The required notice form is Form 8871, Political Organization Notice of Section 527 

Status. 

3.	 Q. Are all political organizations required to file the Form 8871 notice? 
A. No.  Under § 527(i)(5) and § 527(i)(6), three types of organizations are not required 

to file the Form 8871 notice: 
(a)	 Persons required to report under the Federal Election Campaign Act


of 1971 (FECA) as a political committee (see 2 U.S.C. § 431(4));

(b)	 Organizations that reasonably anticipate that their annual gross


receipts will always be less than $25,000; and

(c)	 Organizations described in § 501(c) that are subject to § 527(f)(1) 

because they have made an "exempt function" expenditure. 
All other political organizations, including state and local candidate committees, are required to file 
the notice. 

4.	 Q. Is a political organization required to file Form 8871 if it does not know whether it 
will have annual gross receipts of $25,000 or more for any taxable year? 
A. A newly established political organization is not required to file Form 8871 if it 

reasonably anticipates that its annual gross receipts will be less than $25,000 for its first six taxable 
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years.  However, if an organization, in fact, does have annual gross receipts of $25,000 or more for 
any taxable year, it is required to file Form 8871 within 30 days of receiving $25,000. 

5.	 Q. Is the separate segregated fund established under § 527(f)(3) by a § 501(c) 
organization required to file Form 8871? 
A. A § 501(c) organization that is not prohibited from participating in political campaign 

activity has the option of conducting the activity itself or setting up a separate segregated fund.  If 
the § 501(c) organization conducts the activity itself, it is subject to tax under § 527(f)(1) on the 
lesser of its investment income or the amount of its political expenditures, but it is not required to 
file Form 8871 pursuant to § 527(i)(5)(A). If the § 501(c) organization establishes a separate 
segregated fund, the fund is treated as a separate political organization under § 527(f)(3) and does 
not qualify for the exception under § 527(i)(5)(A).  Therefore, unless it meets one of the other 
exceptions, the separate segregated fund is required to file Form 8871. 

6.	 Q. Is an organization that finances both federal and non-federal election activity required 
to file the Form 8871 notice? 
A. As a general rule, any political organization (whether or not separately incorporated) 

that is organized and operated primarily for an exempt function under § 527(e)(2) (see Q&A-17) 
must file Form 8871 unless it meets one of the exceptions discussed above (see Q&A-3), one of 
which is being required to report under FECA as a political committee.  An organization that 
finances election activity (within the meaning of FECA) for both federal and non-federal elections 
may establish a political committee to receive contributions and make expenditures for both federal 
and non-federal election activity.  In that case, the organization must register as a political committee 
and comply with the FECA contribution limitations and reporting requirements.  11 C.F.R. 
§ 102.5(a)(1)(ii). Such an organization is, therefore, not required to file Form 8871. 

If, however, the organization sets up separate accounts to conduct its federal election activity 
and its non-federal election activity, the federal account is treated as a separate political committee 
that is required to register and report under FECA.  11 C.F.R. § 102.5(a)(1)(i). The treatment of the 
federal account as a separate committee is consistent with the organizational requirements for 
political organizations under § 527, as discussed below in Q&A-12.  Accordingly, the separate 
federal account is not required to file Form 8871.  However, a separate non-federal account is not 
required to register and report under FECA as a political committee. Therefore, a separate 
non-federal account that is described in § 527(e)(1) is required to file Form 8871. 

7.	 Q. Are political organizations that are required to report to state or local election 
agencies excepted from the notice requirement? 
A. Section 527(i) does not except political organizations that file reports with state or 

local election agencies from the notice of status requirement. Therefore, unless the political 
organization meets one of the exceptions discussed above in Q&A-3, it must file Form 8871 with 
the Service. 
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8.	 Q. When must the organization file Form 8871? 
A. Form 8871 must be filed within 24 hours after the date on which the organization was 

established.  See Notice 2000-36, 2000-33 I.R.B. 173 for information about filing requirements for 
organizations in existence before July 30, 2000. 

9.	 Q. What are the methods of filing Form 8871? 
A. Section 527(i)(1)(A) requires that the organization file Form 8871 both electronically 

and in writing. Therefore, the methods for filing Form 8871 are as follows: 
(a)	 Electronically via the Internal Revenue Service Internet Web Site (IRS Web Site) at 

www.irs.gov./polorgs, and 
(b)	 In writing by sending a signed copy of Form 8871 to the Internal Revenue Service 

Center, Ogden, UT  84201. An organization can fill in and print out the form from 
the IRS Web Site. 

10.	 Q. Must an organization take any additional steps before filing Form 8871? 
A. Before filing Form 8871, the political organization must have its own employer 

identification number (EIN) even if it has no employees.  To obtain an EIN, an organization must 
file Form SS-4, Application for Employer Identification Number, with the Service (see Q&A-52). 

11.	 Q. What information must be provided in the Form 8871 notice? 
A. Under § 527(i)(3), an organization must provide in its Form 8871 notice its name and 

address (including any business address, if different) and electronic mailing address; its purpose; the 
names and addresses of its officers, highly compensated employees, contact person, custodian of 
records, and members of its Board of Directors; and the name and address of, and relationship to, 
any related entities (within the meaning of § 168(h)(4)). 

12.	 Q. Does § 527(i) change the organizational requirements for § 527 organizations? 
A. No.  Section 527 does not require an organization to have formal organizational 

documents, such as articles of incorporation.  Under § 1.527-2(a)(2) of the Income Tax Regulations, 
a political organization meets the organizational test if it is organized for the primary purpose of 
carrying on exempt function activities as defined in § 527.  The regulation specifically states that the 
organization need not be formally chartered or established as a corporation, trust, or association.  For 
example, a separate bank account can qualify as a political organization.  See Rev. Rul. 79-11, 
1979-1 C.B. 207. 

The requirement that a § 527 organization include the names and addresses of its officers, 
highly compensated employees, and members of its Board of Directors does not change the 
organizational test for § 527.  Section 527(i) does not require political organizations to be organized 
with Boards of Directors, officers and highly compensated employees.  It merely requires the 
organization to provide their names and addresses if it is so organized. 
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13.	 Q. What is a "related entity" for this purpose? 
A. An entity is a "related entity" within the meaning of § 168(h)(4), which provides that 

an organization is related to another entity as follows: 
(a)	 The two entities have (i) significant common purposes and substantial common 

membership or (ii) directly or indirectly substantial common direction or control; or 
(b)	 Either entity owns (directly or through one or more entities) a 50 percent or greater 

interest in the capital or profits of the other.  For this purpose, entities treated as 
related entities under (a) above shall be treated as one entity. 

14.	 Q. What are "highly compensated employees" for this purpose? 
A. Highly compensated employees for this purpose are the five employees (other than 

officers and directors) who are reasonably expected to have the highest annual compensation over 
$50,000.  Compensation includes both cash and noncash amounts, whether paid currently or 
deferred, for the 12-month period that began with the date the organization was formed (if the 
organization was formed after June 30, 2000).  If the organization was already in existence on June 
30, 2000, it must use the accounting period that includes July 1, 2000. 

15.	 Q. What if an organization described in § 527(e)(1) does not file the Form 8871 notice? 
A. An organization described in § 527(e)(1) must file Form 8871 unless it is an 

organization described in § 527(i)(5) or § 527(i)(6) (see Q&A-3).  If the organization fails to file 
Form 8871 on a timely basis, § 527(i)(4) provides that until the organization satisfies the notice 
requirement, the taxable income of the organization includes its exempt function income (including 
contributions received, membership dues, and political fundraising receipts), minus any deductions 
directly connected with the production of that income.  For purposes of computing its taxable 
income, the organization may not deduct its exempt function expenditures because § 162(e) denies 
a deduction for political campaign expenditures. 

Under § 527(b), the tax is computed by multiplying the organization's taxable income 
(including its net investment income) by the highest corporate tax rate, currently 35 percent.  The 
organization must file a Form 1120-POL to report the income and pay the tax. 

16.	 Q. When is an organization described in § 527(e)(1)? 
A. An organization is described in § 527(e)(1) if it meets both the organizational and 

operational tests, that is, it must be organized and operated primarily for the purpose of accepting 
contributions or making expenditures for an exempt function under § 527(e)(2).  See § 1.527-2(a). 

17.	 Q. What is an "exempt function" under § 527(e)(2)? 
A. "Exempt function" means, under § 527(e)(2), influencing or attempting to influence 

the selection, nomination, election, or appointment of any individual to any federal, state, or local 
public office or office in a political organization, or the election of Presidential or Vice-Presidential 
electors, whether or not such individual or electors are selected, nominated, elected, or appointed. 
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18.	 Q. Are transfers to political organizations that fail to file Form 8871 subject to the gift 
tax? 
A. Section 2501(a)(5) provides that the gift tax does not apply to transfers of money or 

other property to political organizations within the meaning of § 527(e)(1).  Therefore, transfers to 
an organization described in § 527(e)(1) (see Q&A-16) are not subject to the gift tax, regardless of 
whether the organization has filed Form 8871. 

19.	 Q. Is the Form 8871 notice publicly available? 
A. Yes.  Under § 6104(a), Form 8871 (including any supporting papers), and any letter 

or other document the Service issues with regard to Form 8871, will be open to public inspection. 
Copies of Form 8871 that have been filed are currently available at the IRS Web Site at 
www.irs.gov/polorgs and are considered widely available under § 301.6104(d)-3 of the Procedure 
and Administration Regulations, as long as the organization provides the IRS Web Site address to 
the person making the request.  In addition, the organization is required to make a copy of these 
materials available for public inspection during regular business hours at the organization's principal 
office (and at each of its regional or district offices having at least three paid employees) in the same 
manner as applications for exemption of § 501(c) organizations are made available. § 6104(d). 

20.	 Q. What is the penalty on the organization for failure to comply with the public 
inspection requirement? 
A. Under § 6652(c)(1)(D), a penalty of $20 per day may be imposed on any person with 

a duty to comply with the public inspection requirement for each day a failure to comply continues. 

II.	 Periodic Reporting Requirements 
21.	 Q. What are the periodic reporting requirements imposed upon political organizations? 

A. Under § 527(j), a political organization is required to periodically report certain 
contributions it receives and expenditures it makes. 

22.	 Q. What is the required periodic reporting form? 
A. The required periodic reporting form is Form 8872, Political Organization Report 

of Contributions and Expenditures. 

23.	 Q. When are political organizations required to file periodic reports on Form 8872? 
A. Under § 527(j)(2), political organizations that accept contributions or make 

expenditures for an exempt function under § 527 (see Q&A-17) during a calendar year are required 
to file periodic reports on Form 8872, beginning with the first month or quarter in which they accept 
contributions or make expenditures.  In addition, organizations that make contributions or 
expenditures with respect to an election for federal office (as defined in § 527(j)(6)) may be required 
to file pre-election reports for that election. 

24.	 Q. Are all political organizations required to file periodic reports on Form 8872? 
A. No, § 527(j)(5) provides that some organizations are not subject to this requirement. 

The organizations excepted from the filing requirements are as follows: 
(a)	 Organizations excepted from the requirement to file a Form 8871 (see Q&A-3); 
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(b)	 Political committees of a state or local candidate, including political committees of 
state or local officeholders; and 

(c)	 State and local committees of political parties. 

All other political organizations, including state and local political action committees, are 
subject to the reporting requirements of § 527(j), even if they file reports with state or local election 
agencies. 

25.	 Q. Must a state or local candidate or officeholder organize a formal committee to be 
excepted from the Form 8872 filing requirements? 
A. No.  As discussed in Q&A-12, § 527 does not require organizations to have formal 

organizational documents.  Therefore, a candidate or officeholder does not need to organize a formal 
committee to qualify for the exception under § 527(j)(5) for committees of state or local candidates. 

26.	 Q. Are political organizations that engage in exempt function activities (as defined in 
§ 527(e)(2)) solely with respect to elections for state or local offices excepted from the 
Form 8872 filing requirements? 
A. No.  Although the timing of the reports is based upon federal elections (see Q&A-34), 

the requirement to file the reports is based on accepting contributions or making expenditures for 
an exempt function under § 527(e)(2) (see Q&A-17).  Therefore, unless a political organization 
meets one of the exceptions discussed above in Q&A-24, it must file Form 8872 with the Service. 

27.	 Q. Is an organization that reasonably anticipated it would not have annual gross receipts 
of $25,000 or more required to file Form 8872 if it, in fact, receives $25,000 or more in any 
taxable year? 
A. An organization that receives $25,000 in any taxable year no longer qualifies for the 

exception in § 527(j)(5)(C) and, therefore, must begin filing Form 8872 unless it meets one of the 
other exceptions discussed in Q&A-24.  The organization must file, within 30 days of receiving 
$25,000, any Form 8872 that would otherwise have been due during the calendar year prior to that 
date. 

28.	 Q. How often must the Form 8872 be filed? 
A. A political organization subject to the periodic reporting requirement may choose to 

file Form 8872 on a monthly basis or on a quarterly/semi-annual basis, but it must file on the same 
basis for the entire calendar year. 

29.	 Q. What is an election year and non-election year for purposes of determining the due 
dates for filing Form 8872? 
A. An election year is any year in which a regularly scheduled general election for 

federal office is held, i.e., any even-numbered year.  A non-election year is therefore any 
odd-numbered year. 
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30.	 Q. If an organization chooses to file on a monthly basis, when is Form 8872 due in a 
non-election year? 
A. Pursuant to § 527(j)(2)(B), a political organization that chooses to file monthly must 

file Form 8872 reports not later than the 20th day after the end of the month, which must be complete 
as of the last day of the month.  December activity is included in the year-end report which is due 
not later than January 31 of the following year. 

31.	 Q. If an organization chooses to file on a monthly basis, when is Form 8872 due during 
an election year? 
A. Pursuant to § 527(j)(2)(B), in any election year (i.e., even-numbered years), monthly 

reports are due not later than the 20th day after the end of the month (see Q&A-30), except the 
organization shall not file the reports regularly due in November and December (i.e., the monthly 
reports for activity in October and November).  Instead, the organization must file a Form 8872 
report not later than 12 days before the general election (or 15 days before the general election if 
posted by registered or certified mail) that contains information through the 20th day before the 
general election.  The organization must also file a report no more than 30 days after the general 
election which shall contain information through the 20th day after the election.  The December 
activity is included in the year-end report due not later than January 31 of the following year. 

32.	 Q. If an organization chooses not to file on a monthly basis, when is Form 8872 due in 
a non-election year? 
A. Pursuant to § 527(j)(2)(A), a political organization that chooses not to file monthly 

must file semi-annual reports in non-election years (i.e., odd-numbered years).  These reports are due 
not later than July 31 for the first half of the year and, for the second half of the year, not later than 
January 31 of the following year. 

33.	 Q. If an organization chooses not to file on a monthly basis, when is Form 8872 due 
during an election year? 
A. Pursuant to § 527(j)(2)(A), in an election year (even-numbered years), an organization 

that chooses not to file monthly reports must file quarterly reports not later than the 15th day after 
the last day of the quarter, except that the return for the final quarter shall be due not later than 
January 31 of the following year.  The organization must also file a post-general election report not 
later than 30 days after the general election that contains information through the 20th day after the 
election.  In addition, the organization must file a pre-election report for any election for federal 
office with respect to which the organization makes a contribution or expenditure.  These reports 
shall be filed not later than 12 days before the election (15 days before if posted by registered or 
certified mail) and must contain information through the 20th day before the election. 

34.	 Q. What is an election for purposes of the reporting deadlines under § 527(j)? 
A. For purposes of determining what is an election year and what elections trigger the 

pre-election and post-general election reports, § 527(j)(6) provides that an "election" is a general, 
special, primary, or runoff election for a federal office; a convention or caucus of a political party 
with authority to nominate a candidate for federal office; a primary election to select delegates to a 
national nominating convention of a political party; or a primary election to express a preference for 
the nomination of individuals for election to the office of President.  Thus, an election for purpose 
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of these reporting deadlines does not include a purely state or local election.  When an election 
involves both candidates for federal office and candidates for state or local offices, it is an election 
for purposes of the reporting deadlines, but only those organizations that make contributions or 
expenditures with respect to the candidates for federal office are required to file the pre-election 
reports for those elections under § 527(j)(2)(A)(i)(II).  However, all reports filed under § 527(j) must 
contain information about the contributions and expenditures within the reporting period, regardless 
of whether they were accepted or made with respect to candidates for federal, state or local office. 

35.	 Q. What is a general election? 
A.	 A general election is either one of the following: 
(a)	 an election for federal office held in even numbered years on the Tuesday following 

the first Monday in November or 
(b)	 an election held to fill a vacancy in a federal office (i.e., a special election) that is 

intended to result in the final selection of a single individual to the office at stake. 
See 11 C.F.R. 100.2(b). 

36.	 Q. How will "election" under § 527(j)(6) be interpreted? 
A. The definition of "election" under § 527(j)(6) is virtually identical to the definition 

of "election" under FECA (2 U.S.C. § 431(1)).  Organizations may rely on FEC interpretations of 
the FECA definition in the absence of further guidance from the Service.  The FEC publishes 
information concerning the filing requirements under FECA and the dates for filing those reports, 
including information on the dates of elections, on its Web Site at 
http://www.fec.gov/pages/report.htm. 

37.	 Q. What must a Form 8872 report contain? 
A. The report must include the name, address, and (if an individual) the occupation and 

employer, of any person to whom expenditures are made that aggregate $500 or more in a calendar 
year and the amount of such expenditure.  The report must also include the name, address, and (if 
an individual) the occupation and employer, of any person that contributes in the aggregate $200 or 
more in a calendar year and the amount of such contribution.  However, an organization is not 
required to report independent expenditures, as defined in § 301 of FECA.  Only expenditures made 
or contributions received after July 1, 2000, that are not made or received pursuant to binding 
contracts entered into before July 2, 2000, must be reported. 

38.	 Q. What is an independent expenditure under § 301 of FECA? 
A. An independent expenditure is an expenditure by a person expressly advocating the 

election or defeat of a clearly identified candidate for federal office which is made without 
cooperation or consultation with any candidate for federal office, or any authorized committee or 
agent of such candidate, and which is not made in concert with, or at the request or suggestion of, 
any candidate for federal office, or authorized committee or agent of such candidate.  See 2 U.S.C. 
§ 431(17). 
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39.	 Q. Where is the Form 8872 filed? 
A. The report is filed by sending a signed copy of Form 8872 to the Internal Revenue 

Service Center, Ogden, UT 84201.  The form must be signed by an official authorized by the 
organization to sign the report. 

40.	 Q. What if a political organization that has filed Form 8871 does not file the required 
Form 8872? 
A. Under § 527(j)(1), a political organization that does not file the required Form 8872 

or which fails to include the information required on the Form 8872 is subject to a penalty equal to 
the amount of contributions and expenditures that are not disclosed multiplied by the highest 
corporate tax rate, currently 35 percent. 

41.	 Q. Is the Form 8872 filed by political organizations publicly available? 
A. Yes.  Under § 6104(b) and § 6104(d)(6), Form 8872 will be made available for public 

inspection by the Service.  Copies of Form 8872 that have been filed are currently available at the 
IRS Web Site at www.irs.gov/polorgs and are considered widely available under § 301.6104(d)-3, 
as long as the organization provides the IRS Web Site address to the person making the request.  In 
addition, under § 6104(d)(1)(A), the organization is required to make a copy of these reports 
available for public inspection during regular business hours at the organization's principal office 
(and at each of its regional or district offices having at least three paid employees) in the same 
manner as applications for exemption of § 501(c) organizations are made available.  Pursuant to 
§ 6104(b) and § 6104(d)(3)(A), contributor information must be disclosed to the public. 

42.	 Q. What if the political organization does not make its Form 8872 publicly available? 
A. Under § 6652(c)(1)(C), a penalty of $20 per day may be imposed on any person with 

a duty to comply with the public inspection requirement for each day a failure to comply continues. 
The maximum penalty that may be incurred for any failure to disclose any one report is $10,000. 

III.	 Annual Return Requirements 
43.	 Q. Which political organizations are required to file annual income tax returns? 

A. A political organization that has taxable income in excess of the $100 specific 
deduction allowed under § 527 is required to file an annual income tax return on Form 1120-POL, 
U.S. Income Tax Return for Certain Political Organizations.  In addition, for taxable years beginning 
after June 30, 2000, a political organization that has $25,000 or more in gross receipts for the taxable 
year is also required to file Form 1120-POL, without regard to whether it has taxable income. 
§ 6012(a)(6). 

44.	 Q. When is the Form 1120-POL due? 
A. The Form 1120-POL is due on or before the 15th day of the third month after the 

close of the organization's taxable year.  § 6072(b). Thus, for a calendar-year taxpayer, 
Form 1120-POL is due on March 15 of the following year. 

45.	 Q. Which political organizations are required to file an annual information return? 
A. A political organization that is required under § 6012(a)(6) to file an income tax 

return is also required to file Form 990, Return of Organization Exempt from Income Tax, for taxable 
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years beginning after June 30, 2000.  § 6033(g). Organizations with gross receipts less than 
$100,000 and assets less than $250,000 may file Form 990-EZ, Short Form Return of Organization 
Exempt from Income Tax. Organizations with gross receipts of less than $25,000 are not required 
to file Form 990 or Form 990-EZ. 

46.	 Q. When is the Form 990 due? 
A. The Form 990 (or Form 990-EZ) is due on or before the 15th day of the fifth month 

after the close of the organization's taxable year.  Thus, for a calendar-year taxpayer, Form 990 is due 
on May 15 of the following year. 

47.	 Q. What if the political organization fails to file Form 1120-POL or Form 990? 
A. A political organization that fails to file a required Form 1120-POL or Form 900 or 

fails to include required information on those returns is subject to a penalty of $20 per day for every 
day such failure continues. The maximum penalty imposed regarding any one return is the lesser 
of $10,000 or 5 percent of the gross receipts of the organization for the year.  In the case of an 
organization having gross receipts exceeding $1,000,000 for any year, the penalty is increased to 
$100 per day with a maximum penalty of $50,000. § 6652(c)(1)(A). 

48.	 Q. Are the Forms 1120-POL and Forms 990 filed by political organizations publicly 
available? 
A. Yes, the Forms 1120-POL and the Forms 990 filed for taxable years beginning after 

June 30, 2000 will be made available for public inspection by the Service.  § 6104(b). In addition, 
each political organization must make a copy of its returns available for public inspection during 
regular business hours at its principal office (and any regional or district offices having at least three 
paid employees) in the same manner as annual information returns of § 501(c) organizations are 
made available.  It must also provide a copy of the returns to any person requesting a copy in person 
or in writing without charge other than a reasonable charge for reproduction and postage in the same 
manner that § 501(c) organizations provide copies of their annual returns.  § 6104(d)(1). If an 
organization's returns are widely available under § 301.6104(d)-3 (such as on the Internet), the 
organization need not respond to requests for copies so long as it provides the web site address where 
the returns are available to the person making the request.  Returns only need to be made available 
for three years after filing.  § 6104(d)(2). Contributor information must be disclosed to the public. 
§ 6104(d)(3)(A). 

49.	 Q. What if the political organization does not make its Forms 1120-POL and Forms 990 
publicly available? 
A. A penalty of $20 per day may be imposed on any person with a duty to comply with 

the public inspection requirement for each day a failure to comply continues.  The maximum penalty 
that may be incurred for any failure to disclose any one return is $10,000. § 6652(c)(1)(C). 

IV.	 General 
50.	 Q. What if the filing date for any of these forms falls on Saturday, Sunday or a holiday? 

A. If any due date falls on a Saturday, Sunday or legal holiday, the organization may file 
the report on the next business day. 
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51.	 Q. Where can organizations get copies of the various forms? 
A. The various forms (Form SS-4, Form 8871, Form 8872, Form 1120-POL, and 

Form 990) and their instructions are available by calling 1-800-TAX-Form (1-800-829-3676) or via 
the Internet at the IRS Web Site at www.irs.gov in the "Forms and Publications" section. 

52.	 Q. What if an organization has questions regarding the notice and reporting requirements 
or has any problem obtaining an EIN? 
A. For more information or if an organization has any problem obtaining an EIN, 

organizations may call the TE/GE Customer Service Center at 1-877-829-5500. 

DRAFTING INFORMATION 
The principal author of this announcement is Judith E. Kindell of Exempt Organizations. 

For further information regarding this announcement contact Judith E. Kindell on (202) 622-6494 
(not a toll-free call). 
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Political Campaign and Lobbying Activities of                      
IRC 501(c)(4), (c)(5), and (c)(6) Organizations 

By John Francis Reilly and Barbara A. Braig Allen  
 
 

Overview  

  
Purpose 
 
 

This article is intended to provide EO with information about the rules 
relating to the political campaign and lobbying activities of IRC 501(c)(4), 
(c)(5), and (c)(6) organizations. 
 
An Appendix contains the Proxy Tax Check Sheet applicable for certain IRC 
501(c)(4), (c)(5), and (c)(6) organizations used in Projects 206 and 207. 

  
In This Article 
 

This article contains the following topics: 

 
Topic See Page 

Overview 1 
A. General Rules Relating to Lobbying and Political 

Campaign Activities by IRC 501(c)(4), (c)(5), and (c)(6) 
Organizations 

2 

B. Tax on Political Expenditures - IRC 527(f) 6 
C.  Separate Segregated Fund under IRC 527(f) 13 
D.  Disallowance and Notification - IRC 162(e) and 6033(e) 19 

1. In General 19 
2. History of Regulations and Administrative 

Pronouncements 
21 

3. Reporting and Notice Requirements and Proxy Tax 22 
a. Organizations Excepted 22 
b. Exempt Organization Requirements 27 

4. Definitional Issues Regarding Lobbying 32 
5. Lobbying Purpose 40 
6. Cost Allocations 45 

E.  Disclosure Requirements 53 
Appendix 59 
Detailed Subject Directory 62 
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A. General Rules Relating to Lobbying and Political 
Campaign Activities by IRC 501(c)(4), (c)(5), and (c)(6) 
Organizations  

  
May IRC 
501(c)(4), (c)(5), 
or (c)(6) 
Organizations 
Engage in 
Attempts to 
Influence 
Legislation 
(Lobbying)? 
 
 

Yes.  Organizations described in IRC 501(c)(4), (c)(5), and (c)(6) may engage 
in an unlimited amount of lobbying, provided that the lobbying is related to 
the organization's exempt purpose.   
 
�� This principle is enunciated in Rev. Rul. 61-177, 1961-1 C.B. 117, which 

holds that a corporation organized and operated primarily for the purpose 
of promoting a common business interest is exempt under IRC 501(c)(6) 
even though its sole activity is introducing legislation germane to such 
common business interest.   

 
�� Rev. Rul 61-177 notes that there is no requirement, by statute or 

regulations, that a business league or chamber of commerce must 
refrain from lobbying activities to qualify for exemption. 

 
�� The rule set forth in Rev. Rul. 61-177 applies to organizations 

described in IRC 501(c)(4) and (c)(5) as well.  See Rev. Rul. 67-293, 
1967-1 C.B. 185, and Rev. Rul. 71-530, 1971-2 C.B. 237. 

 

  
May 
IRC 501(c)(4), 
(c)(5), or (c)(6) 
Organizations 
Engage in 
Political 
Campaign 
Activities? 

IRC 501(c)(4), (c)(5), and (c)(6) organizations may engage in political 
campaigns on behalf of or in opposition to candidates for public office provided 
that such intervention does not constitute the organization's primary activity.   
 
�� The regulations under IRC 501(c)(4) provide that promotion of social 

welfare does not include participation or intervention in political campaigns.  
Reg. 1.501(c)(4)-1(a)(2)(ii). 

 
G.C.M. 34233 (Dec. 3, 1969) reaches the same conclusion with respect to labor 
unions described in IRC 501(c)(5) and business leagues described in 
IRC 501(c)(6).   
 
�� The G.C.M. contrasts support of a candidate for office with lobbying 

activities.   
 

Continued on next page 
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A. General Rules Relating to Lobbying and Political Campaign 
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May 
IRC 501(c)(4), 
(c)(5), or (c)(6) 
Organizations 
Engage in 
Political 
Campaign 
Activities?, 
continued 

�� The G.C.M. notes that the content of specific legislative proposals may be 
readily identified and related to the business or labor interests of the 
organizations.  Therefore, business leagues and labor unions may engage in 
lobbying activities that are germane to their exempt purposes as their 
primary activity.   

 
�� However, "support of a candidate for public office necessarily involves the 

organization in the total political attitudes and positions of the candidate."  
 

Because of this, the G.C.M. concluded that "this involvement transcends the 
narrower [exempt] interest" of the organization and could not be the primary 
activity of an organization described in either IRC 501(c)(5) or IRC 501(c)(6). 

  
May IRC 501(c) 
Organizations 
Make 
Expenditures 
for IRC 527 
"Exempt 
Function" 
Activities? 
 

IRC 501(c) organizations may generally make expenditures for political 
campaign activities if such activities (and other activities not furthering its 
exempt purposes) do not constitute the organization's primary activity.   
 
Examples: 
 
�� Social welfare organizations described in IRC 501(c)(4): (Rev. Rul. 81-95, 

1981-1 C.B. 332 -- because organization's primary activities promote social 
welfare, its less than primary participation in political campaigns will not 
adversely affect its exempt status). 

 
�� Labor organizations described in IRC 501(c)(5): (Marker v. Schultz, 485 

F.2d 1003 (D.C. Cir. 1973) and G.C.M. 36286 (May 22, 1975)). 
 
�� Business leagues described in IRC 501(c)(6): (G.C.M. 34233 (Dec. 3, 

1969)). 
 

Continued on next page 
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Effect of Political 
Campaign 
Activity or 
Lobbying by an 
IRC 501(c) 
Organization on 
the Deductibility 
of Dues or 
Contributions to 
the Organization 
Under IRC 162  
 

Dues or contributions to IRC 501(c)(4), (c)(5), and (c)(6) organizations may be 
deductible as business expenses under IRC 162. 
 
Political campaign activity: 
 
�� Amounts paid for intervention or participation in any political campaign 

may not be deducted as a business expense.  IRC 162(e)(2)(A).   
 
Lobbying: 
 
�� Amounts paid for direct legislative lobbying expenses at the federal and 

state (but not the local) level may not be deducted as a business expense. 
 
�� Grass roots lobbying expenditures also are not deductible. 
 
�� Amounts paid for contact with certain federal officials would not be 

deductible under IRC 162(e). 
 
Amounts paid to an IRC 501(c) organization that are specifically for political 
campaign activities or lobbying, would not be deductible under IRC 162.  
 
If a substantial part of the activities of the IRC 501(c) organization consists of 
political campaign activities or lobbying, a deduction under IRC 162 is allowed 
only for the portion of dues or other payments to the organization that the 
taxpayer can clearly establish was not for political campaign or lobbying 
activities.  Reg. 1.162-20(c)(3).  
 
Until 1993, no mechanism existed at the association level to ensure notification 
to members of the disallowance. 

 
Continued on next page 
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A. General Rules Relating to Lobbying and Political Campaign 
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OBRA 1993 In 1993, Congress enacted the Omnibus Budget Reconciliation Act of 1993 

(OBRA 1993). 
 
�� The Act disallowed the deduction for direct lobbying at the federal and state 

level as a business expense under IRC 162.   
 
�� Grassroots lobbying and political campaign activity continued to be 

nondeductible.  
 
§13222 of OBRA 1993 amended IRC 6033, adding a new subsection to provide 
a system based on the disallowance of dues that builds in an incentive (or 
penalty) to ensure that associations notify their members. 
 
The trigger is contained in IRC 6033(e), which imposes reporting and notice 
requirements on tax-exempt organizations incurring expenditures to which 
IRC 162(e) applies.  IRC 162(e)(3) denies a deduction for the dues or other 
similar amounts paid to certain tax-exempt organizations to the extent that: 
 
�� The organization, at the time the dues are assessed or paid, notifies the dues 

payer that the dues are allocable to nondeductible lobbying and political 
expenditures of the type described in IRC 162(e)(1). 

 
�� Payments that are similar to dues include voluntary payments or 

special assessments used to conduct political campaign activities. 
 

The reporting and notice requirements and proxy tax under IRC 6033(e) are 
discussed under “D. Disallowance and Notification - IRC 162(e) and 
6033(e)” 
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B. Tax on Political Expenditures - IRC 527(f) 
 

  
What if an 
IRC 501(c) 
Organization 
Makes 
Expenditures 
for "Exempt 
Function" 
Activities as 
Defined in  
IRC 527(e)(2)? 

IRC 527(e)(2) defines "exempt function" as "the function of influencing or 
attempting to influence the selection, nomination, election, or appointment of 
any individual to any federal, state or local public office or office in a political 
organization, or the election of Presidential or Vice-Presidential electors, 
whether or not such individual or electors are selected, nominated, elected or 
appointed."  The term also includes payment of an incumbent's office expenses.  
 
An IRC 501(c) organization that makes expenditures for such exempt function 
activities is subject to tax under IRC 527(b).  IRC 527(f)(1) provides that the tax 
base is an amount equal to the lesser of: 
 

(1) The organization's net investment income for the taxable year in which 
such expenditures are made, or  

 
(2) The aggregate amount of expenditures for exempt function activities 

during the year.   
 
This treatment applies whether the IRC 501(c) organization makes such 
expenditures 
 
�� Directly, or 
 
�� Through another organization.   

 
Thus, an IRC 501(c) organization may not avoid taxation under IRC 527(f)(1) 
by establishing a separate organization to make expenditures for exempt 
function activities.   
 
�� However, under IRC 527(f)(3) expenditures may be made from a separate 

segregated fund. 
 

�� Separate segregated funds are discussed in under “C. Separate 
Segregated Fund Under IRC 527(f). 

 
Continued on next page 
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B.  Tax on Political Expenditures - IRC 527(f), Continued 
 

  
What Is 
Included in Net 
Investment 
Income? 

IRC 527(f)(2) defines net investment income as the excess of  
 

(a) The gross amount of income from 
�� Interest, 
 
�� Dividends, 
 
�� Rents, and 
 
�� Royalties,  
 
�� Plus the excess (if any) of gains from the sale or exchange of assets 

over the losses from the sale or exchange of assets, over  
 

(b) Allowable deductions, which are directly connected with producing such 
income.  

 
Income and expenses taken into account for purposes of the unrelated business 
income tax under IRC 511 are not taken into account in calculating net 
investment income for purposes of IRC 527(f)(2). 

  
Is Interest on 
State or Local 
Bonds Excluded 
in Determining 
Net Investment 
Income? 

Interest on state or local bonds, within the meaning of IRC 103, should be 
excluded in determining net investment income under IRC 527(f)(2).  
 
�� In determining the gross amount of income from interest, etc., the definition 

of gross income under IRC 61 and the exclusions from gross income thus 
defined apply.   

 
�� Expenses directly connected with the production of interest on state or local 

bonds may not be deducted in determining net investment income. 
 

Continued on next page 
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B.  Tax on Political Expenditures - IRC 527(f), Continued 
 

  
What Is 
Deductible in 
Determining 
Net Investment 
Income? 

�� Deductions allowed in determining net investment income under 
IRC 527(f)(2) must meet the same requirements as deductions allowed 
under IRC 527(c)(1).   

 
�� Expenses, depreciation, and similar items must qualify as deductions 

allowed under Chapter 1 and must be directly connected with the 
production of the gross amount of income which is subject to tax.  
Reg. 1.527-4(c)(1).   

 
�� Directly connected deductions have a proximate and primary relationship to 

the production of the taxable income and are incurred in the production of 
such income.   

 
�� The determination of whether a deduction was incurred in the production of 

taxable income is made on the basis of the relevant facts and circumstances.  
 
�� An item attributable solely to items of taxable income is proximately and 

primarily related to such income.  Reg. 1.527-4(c)(2). 
 
Example: 
 
State income taxes paid on net investment income are attributed solely to items 
of taxable income and thus have a proximate and primary relationship with 
producing that income.  IRC 164 allows a deduction for such taxes.  They are 
deductible in computing net investment income under IRC 527(f).  Rev. Rul. 
85-115, 1985-2 C.B. 172.  
 
The legislative history indicates that indirect expenses (such as general 
administrative expenses) are not allowed as deductions.    
 
�� These amounts were expected to be relatively small.   
 
�� Eliminating them would simplify the tax calculation.  S. Rep. No. 93-1357, 

93d Cong., 2d Sess. 29 (1974), reprinted in 1975-1 C.B. 527, 533.   
 
The modifications under IRC 527(c)(2) also apply in computing the tax under 
IRC 527(f)(1).  Reg. 1.527-6(d). 

 
Continued on next page 
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B.  Tax on Political Expenditures - IRC 527(f), Continued 

  
Are All 
Expenditures 
That Are 
Considered 
Exempt 
Function 
Expenditures 
for Political 
Organizations 
Identically 
Treated When 
Carried on by 
an IRC 501(c) 
Organization? 
 
 

Not all expenditures that are considered exempt function expenditures for 
political organizations are treated as taxable expenditures when carried on by 
an IRC 501(c) organization.  Reg. 1.527-6(b)(4) and Reg. 1.527-6(b)(5) 
provide two specific exceptions. 
 

(1) Under Reg. 1.527-6(b)(4), where an IRC 501(c) organization appears 
before any legislative body for the purpose of influencing the 
appointment or confirmation of an individual to a public office, any 
expenditure relating to such appearance is not treated as an exempt 
function expenditure. 

 
�� This exception is similar, but more limited than, the "furnishing 

technical advice or assistance" exception relating to lobbying by 
IRC 501(c)(3) organizations under IRC 4911 and 4945.  The 
exception contained in Reg. 1.527-6(b)(4) only concerns certain 
requested appearances before legislative bodies, whereas, "technical 
advice or assistance" may be given otherwise than by appearance.  
Furthermore, the exception under Reg. 1.527-6(b)(4) only applies to 
appearances relating to appointments and confirmations, while the 
subject matter of the "technical advice or assistance" exception is 
unlimited. 

 
(2) The exception provided by Reg. 1.527-6(b)(5) relates to expenditures 

for nonpartisan activities (including nonpartisan voter registration and 
"get-out-the-vote" campaigns).   

 
�� To come within the exception, nonpartisan voter registration and 

"get-out-the-vote" campaigns must not be specifically identified by 
the organization with any candidate or political party. 

 
Continued on next page 
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B.  Tax on Political Expenditures - IRC 527(f), Continued 

  
Are an 
IRC 501(c) 
Organization's 
Expenditures 
Allowed by the 
FECA (2 U.S.C. 
§ 441b(b)(2)(C)) 
and its Indirect 
Expenses 
Relating to 
Political 
Campaign 
Activity 
Considered 
Exempt 
Function 
Expenditures? 

With respect to the FECA issue, the statute specifically permits labor unions 
and trade associations to spend money for: 
 

(1) Internal communications with members, stockholders, and their families 
(but not to the general public) that might involve support of particular 
candidates;  

 
(2) The conduct of nonpartisan registration and get-out-the-vote campaigns 

aimed at their members, stockholders, and families; and  
 

(3) The establishment, administration, and solicitation of contributions to 
separate segregated funds to be used for political purposes.   
 

As a result, when the regulations under IRC 527 were published in proposed 
form, several commentators suggested that these expenditures,  
 
�� Which are made routinely by some IRC 501(c) organizations, and 
 
�� Are regarded as appropriate under the FECA for such organizations, should 

be treated differently from identical expenditures made by political 
organizations.   
 

In other words, the commentators suggested that such expenditures continue to 
be treated as "exempt function" activities for political organizations (including 
separate segregated funds of IRC 501(c) organizations) but not for IRC 501(c) 
organizations. 
 
No final determination of the issue was made; therefore: 
 
�� The treatment of expenditures allowed by the FECA is reserved in the final 

regulations.  Reg. 1.527-6(b)(3). 
 
�� The treatment of indirect expenses also is reserved in the final regulations.  

Reg. 1.527-6(b)(2).   
 

Indirect expenses are defined in Reg. 1.527-2(c)(2) as expenses, overhead, and 
record keeping, necessary to support directly related exempt function activities. 

 
Continued on next page 
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B.  Tax on Political Expenditures - IRC 527(f), Continued 

  
Are an 
IRC 501(c) 
Organization's 
Expenditures 
Allowed by the 
FECA (2 U.S.C. 
§ 441b(b)(2)(C)) 
and its Indirect 
Expenses 
Relating to 
Political 
Campaign 
Activity 
Considered 
Exempt 
Function 
Expenditures?, 
continued 

The Supplementary Information to the final regulations, T.D. 7744, 1981-1 
C.B. 360, 361, explains that when these two subparagraphs (Reg. 1.527-6(b)(2) 
and (3)) are adopted as a final regulation, they will apply on a prospective 
basis.  
 
�� This means that an IRC 501(c) organization currently may engage in 

activities permitted by the FECA or may make any indirect exempt 
function expenditures and will not be subject to tax with respect to such 
expenditures under IRC 527.   

 
�� This situation may change when Reg. 1.527-6(b)(2) and (3) are 

promulgated, but there is no indication at present as to how or when the 
matters will be resolved.  

 
�� In summary, any decision with regard to the adverse treatment of such 

expenditures will be applied on a prospective basis from the date of any 
such decision. 

 
As a result of these reserved provisions, an IRC 501(c) organization may pay 
for the indirect expenses of an IRC 527 organization without incurring tax 
under IRC 527(f). 
 
�� However, to take advantage of this situation, an IRC 501(c) organization 

must actually pay the indirect expenses.  
 
Example:  
 
In TAM 94-33-001 (Jan. 26, 1994), an IRC 501(c)(6) organization that made 
payments to the general treasury of its affiliated political action committee was 
determined to be subject to the tax under IRC 527(f). 
 
The IRC 501(c)(6) organization stated: 
 
�� It intended the payments to be used to defray the administrative costs of the 

political action committee. 
 
�� It made the payment directly to the general treasury of the political action 

committee. 
 

  
Continued on next page 
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B.  Tax on Political Expenditures - IRC 527(f), Continued 

 
Are an 
IRC 501(c) 
Organization's 
Expenditures 
Allowed by the 
FECA (2 U.S.C. 
§ 441b(b)(2)(C)) 
and its Indirect 
Expenses 
Relating to 
Political 
Campaign 
Activity 
Considered 
Exempt 
Function 
Expenditures?, 
continued 

�� It took no steps to ensure that the funds were used solely for the indirect 
expenses of the political action committee. 

 
�� It based the amount paid on the number of its members rather than on any 

determination of actual indirect expenditures made by the political action 
committee. 

  
Is an 
IRC 501(c) 
Organization 
Absolutely 
Liable for 
Amounts 
Transferred to 
an Individual or 
Organization 
That Are Used 
for Political 
Purposes? 

An expenditure may be made for an exempt function 
 
�� Directly or 
 
�� Through another organization. 

 
An IRC 501(c) organization will not be absolutely liable under IRC 527(f)(1) 
for amounts transferred to an individual or organization.   
 
An IRC 501(c) organization is, however, required to take reasonable steps to 
ensure that the transferee does not use such amounts for an exempt function.  
Reg. 1.527-6(b)(1)(ii). 
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C.  Separate Segregated Fund under IRC 527(f) 

   
What is the Tax 
Treatment to an 
IRC 501(c) 
Organization of 
Expenditures 
for Political 
Activities Made 
by a Separate 
Segregated 
Fund 
Maintained by 
the 
Organization? 

Expenditures for exempt function activities made by a separate segregated fund 
described in IRC 527(f)(3) are considered as made by an organization separate 
from the IRC 501(c) organization that maintains the fund.  IRC 527(f)(3).  
 
�� Thus, an IRC 501(c) organization is not subject to tax under IRC 527 by 

reason of expenditures for exempt function activities made by a separate 
segregated fund that it maintains. 

  
What is a 
Separate 
Segregated 
Fund? 

A separate segregated fund is:  
 

�� A fund maintained by an IRC 501(c) organization  
 
�� That is a "separate segregated fund" within the meaning of 2 U.S.C. 

§ 441b(b) (formerly 18 U.S.C. § 610), or of a similar state statute, 
 
�� Or within the meaning of a state statute that permits the segregation of dues 

money for expenditure for political campaign activities.  IRC 527(f)(3). 
 

Continued on next page 
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C.  Separate Segregated Fund under IRC 527(f), Continued 

   
How Is a 
Separate 
Segregated 
Fund Taxed? 

If a separate segregated fund meets the requirements for a political organization 
under IRC 527(e)(1), it is treated for tax purposes as a political organization.  
Reg. 1.527-6(f).   
 
�� Expenditures by the separate segregated fund for non-exempt function 

activities would have the same result as expenditures made by any other 
political organization. 

 
If a separate segregated fund does not meet the requirements for a political 
organization under IRC 527(e)(1), it is subject to tax, as a taxable organization, 
under general tax principles.   
 
�� IRC 527(f)(3) provides that a separate segregated fund "shall be treated as a 

separate organization."  
 
 
 
What is the Tax 
Treatment of a 
Fund That 
Loses Its Status 
as a Separate 
Segregated 
Fund Under 
Applicable 
Federal or State 
Law? 

If a fund loses its status as a separate segregated fund under applicable federal 
or state law: 
 
�� It is no longer treated as a separate organization for federal tax purposes.  

IRC 527(f)(3).  
 
�� Expenditures made from such a fund will subject the IRC 501(c) 

organization that maintains it to tax, pursuant to IRC 527(f)(1).  
 

 
Example: 

 
An IRC (c)(5) organization established an account as a separate 
segregated fund.   

 
�� The organization failed to meet the operational test. 

 
�� The account lost segregated fund status.   
 
�� The account was treated not as a separate entity, but as a bank 

account of the IRC 501(c)(5) organization. TAM 96-16-002 (Dec. 
13, 1995). 

 
Continued on next page 
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C.  Separate Segregated Fund under IRC 527(f), Continued 

   
Is a Transfer of 
Dues or 
Political 
Contributions 
by an 
IRC 501(c) 
Organization to 
a Separate 
Segregated 
Fund an 
Exempt 
Function 
Expenditure? 

A transfer of dues or political contributions by an IRC 501(c) organization to a 
separate segregated fund is an exempt function expenditure of the IRC 501(c) 
organization unless: 
 
�� The transfer is made promptly after the receipt of such amounts by the 

IRC 501(c) organization and  
 
�� Is made directly to the separate segregated fund. Reg. 1.527-6(e) 

 
Reg. 1.527-6(e) also provides that a transfer is considered promptly and directly 
made if the following conditions are met: 
 
(A) The procedures followed satisfy applicable federal or state campaign law 

and regulations; 
 
(B) The IRC 501(c) organization maintains adequate records to show that 

amounts transferred were political contributions and dues and not 
investment income; and 

 
(C) The political contributions and dues were not used to earn investment 

income for the IRC 501(c) organization. 
 

  Example 1: 
 
An IRC 501(c) organization collected political contributions and dues along 
with other receipts from its members.    
 
�� It deposited all amounts collected in an interest-bearing checking account.  
�� It subsequently transferred the political contributions and dues to the 

separate segregated fund.  
�� The IRC 501(c) organization maintained records showing the amount of 

political contributions and dues received. 
�� Once or twice a month, the organization transferred the amounts collected 

in the immediate preceding month or half-month period to the separate 
segregated fund.   

�� The organization retained the small amount of interest earned on these 
funds. 

�� The organization deposited the funds in the interest-bearing account 
primarily as an administrative convenience and not to earn investment 
income. 

 
Continued on next page 
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C.  Separate Segregated Fund under IRC 527(f), Continued 

  
Is a Transfer of 
Dues or 
Political 
Contributions 
by an 
IRC 501(c) 
Organization to 
a Separate 
Segregated 
Fund an 
Exempt 
Function 
Expenditure?, 
continued 
  

The organization did not make an exempt function expenditure.  G.C.M. 39837 
(May 22, 1990).  
 
Example 2: 
 
Alaska Public Service Employees Local 71 v. Commissioner, T.C.M. 
1991-650. 
 
FACTS:  
�� An IRC 501(c)(5) organization maintained a separate segregated fund. 
�� The primary source of funds for the separate segregated fund consisted of 

contributions from members of the IRC 501(c)(5) organization. 
�� Five percent of the general fund dues were allocated to the political fund 

unless discontinued by the member.  Some additional contributions were 
withheld from the salary of the office staff of the IRC 501(c)(5) 
organization.   

�� These amounts were deposited in the general fund and promptly transferred 
(up to four times a month) to the separate segregated fund.  It was agreed 
that these amounts did not constitute an exempt function expenditure by the 
IRC 501(c)(5) organization.   

�� However, in addition to these amounts, the organization authorized a 
transfer of $25,000 to the separate segregated fund from its general fund. 

�� During that year, the IRC 501(c)(5) organization had more than $25,000 of 
net investment income. 

 
Continued on next page 
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C.  Separate Segregated Fund under IRC 527(f), Continued 

  
Is a Transfer of 
Dues or 
Political 
Contributions 
by an 
IRC 501(c) 
Organization to 
a Separate 
Segregated 
Fund an 
Exempt 
Function 
Expenditure?, 
continued 

�� Three years later, after the Service proposed to assess tax under IRC 527 on 
the amount transferred, the IRC 501(c)(5) organization attempted to reverse 
the transaction by transferring $25,000 from the separate segregated fund to 
the general fund. 

�� Prior to the transfer, the $25,000 transfer was an exempt function 
expenditure subject to tax under IRC 527(f)(1).   

 
The court held that the IRC 501(c)(5) organization's attempt to reverse the 
transaction was not effective. 

 
The court held that since the IRC 501(c)(5) organization failed to show that the 
transfer consisted of dues and not investment income and that the dues had not 
been used to earn investment income prior to the transfer, the $25,000 transfer 
was an exempt function expenditure subject to tax under IRC 527(f)(1). 

  
May an 
IRC 501(c) 
Organization 
Whose Income 
Is Derived 
From Fees and 
Donations 
Establish a 
Separate 
Segregated 
Fund? 

An IRC 501(c) organization that derives its income from fees and donations is 
not prohibited from establishing a separate segregated fund.   
 
Amounts contributed by others directly to the separate segregated fund, and 
expenditures made by the fund will not be attributed to the IRC 501(c) 
organization for the purposes of the tax under IRC 527. 
 
Whether transfers from the IRC 501(c) organization to the separate segregated 
fund will be considered exempt function expenditures of the IRC 501(c) 
organization is determined on the basis of the relevant facts and circumstances.  
 
�� Amounts transferred from the general fund of the IRC 501(c) organization 

will be considered exempt function expenditures causing the organization to 
be subject to tax under IRC 527.   

 
�� Amounts collected by the IRC 501(c) organization that are designated for 

the separate segregated fund and are promptly and directly transferred to the 
separate segregated fund in accordance with Reg. 1.527-6(e) will not be 
considered exempt function expenditures of the IRC 501(c) organization. 
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C.  Separate Segregated Fund under IRC 527(f), Continued 

  
May an 
IRC 501(c)(4) 
Organization 
That Has a 
Related 
IRC 501(c)(3) 
Organization 
Also Have a 
Related PAC? 

There is nothing that prohibits an IRC 501(c)(4) organization that has a related 
IRC 501(c)(3) organization from also having a related political action committee 
(PAC). 
 
�� The same concerns apply when an IRC 501(c)(4) organization with a related 

IRC 501(c)(3) organization conducts political activities through a PAC as 
when it conducts those activities itself.   

 
�� Like the situation with IRC 501(c)(4) organizations, contributions to a PAC 

are not tax-deductible.   
 
�� To ensure that no tax-deductible contributions are used to support the 

political campaign activity of the PAC, it must be separately organized and 
adequate records must be maintained. 

 
As with political activities conducted directly by IRC 501(c)(4) organizations, a 
particular concern is the allocation of income and expenses when an 
IRC 501(c)(3) organization and a related PAC share 
 
�� Staff, S 
 
�� Facilities,  
 
�� Other expenses, or  
 
�� Conduct joint activities.   

 
The determination of whether the allocation method used is appropriate and 
reasonable is based upon the relevant facts and circumstances.  
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D.  Disallowance and Notification - IRC 162(e) and 6033(e) 
 
1. In General 

  
IRC 162(e) IRC 162(e) disallows the deductibility of direct legislative lobbying expenses at 

the federal and state (but not the local) level.  
 

�� It also disallows deductions for contacts with certain federal officials.   
 
�� Grass roots lobbying and political campaign expenditures were also 

nondeductible.   
 
In addition, IRC 162(e)(3) includes pass-through provisions affecting dues paid 
to exempt organizations, so organizations cannot indirectly do what is 
disallowed directly. 

  
IRC 6033(e) The regulations under IRC 162 have, since their adoption in 1965, provided for 

the disallowance of dues paid to an organization to the extent the organization 
is engaged in an activity prohibited under IRC 162(e).  Reg. 1.162-20(c)(3). 
 
However, no mechanism existed at the association level to ensure notification 
to members of the disallowance.  Therefore, §13222 of OBRA 1993 also 
amended IRC 6033, adding a new subsection to provide a system based on the 
disallowance of dues that builds in an incentive (or penalty) to ensure that 
associations notify their members.   
 
�� The trigger is contained in IRC 6033(e), which imposes reporting and 

notice requirements on tax-exempt organizations incurring expenditures to 
which IRC 162(e) applies.   

 
IRC 162(e)(3) denies a deduction for the dues (or other similar amounts) paid 
to certain tax-exempt organizations to the extent that the organization, at the 
time the dues are assessed or paid, notifies the dues payer that the dues are 
allocable to nondeductible lobbying and political campaign expenditures of the 
type described in IRC 162(e)(1). 
 

�� Payments that are similar amounts include voluntary payments or special 
assessments used to conduct lobbying and political campaigning. 

  
Continued on next page 
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1.  In General, Continued 

  
IRC 6033(e) 
Options 

An exempt organization subject to IRC 6033(e) has several options.  
 
�� It may provide a notice that contains a reasonable estimate of the amount 

allocable to lobbying and political campaign expenditures to its members 
when they pay dues. 

   
�� If it does not give notification, it must pay a proxy tax at the highest rate 

imposed by IRC 11 (currently 35 percent) on its lobbying and political 
campaign expenditures (up to the amount of dues and other similar 
payments received by the organization) during the taxable year.  

 
�� In addition, if the organization does provide notices to its members but 

underestimates the actual amount of lobbying and political campaign 
expenditures, it is subject to the proxy tax on the excess lobbying 
expenditures paid during the applicable year that were not included in the 
notices.   

 
�� However, this tax may be waived if the organization agrees to include 

the excess lobbying and political campaign expenditures in the 
following year's notices. 

  
Notice 
vs. 
Proxy Tax 

This mechanism allows a membership organization to elect not to provide its 
members with a disallowance notice in which case the organization will be 
required to pay the tax.   
 
If an organization elects the proxy tax option, no portion of any dues or other 
payments made by members of the organization will be deemed nondeductible 
as a result of the organization's lobbying and political campaign activities. 
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2.  History of Regulations and Administrative 
Pronouncements 

 
Reg. 1.162-20 Reg. 1.162-20 dealing with expenditures attributable to grass roots lobbying, 

political campaigns, and certain advertising, was published in 1965.  
(T.D. 6819, 30 FR 5581 (Apr. 20, 1965))  
 
�� The regulation, amended nearly four years later (T.D. 6996, 34 FR 835 

(Jan. 18, 1969)), provides that if expenditures for lobbying purposes do not 
meet the requirements of IRC 162(e)(1), such expenditures are not 
deductible as ordinary and necessary business expenditures.  
Reg. 1.162-20(c)(1). 

 
�� Proposed amendments to Reg. 1.162-20 were published in 1980 but 

have not been finalized.  FR 78167 (Nov. 25, 1980). 

  
Final 
Regulation 

As a result of the OBRA 1993 legislation, the Service published final 
regulations providing allocation rules and rules concerning the definition of 
influencing legislation in 1995.  T.D 8602, 60 FR 37568 (July 21, 1995).   
 
�� These new regulations also provide that to the extent the existing 

provisions of Reg. 1.162-20 are inconsistent with the new IRC 162, they 
are superseded.  Reg. 1.162-20(c)(5).  

 
At the same time, the Service published Rev. Proc. 95-35, 1995-2 C.B. 391, 
(superseded by Rev. Proc 98-19, 1998-1 C.B. 547) to provide procedures for 
organizations to determine whether they were excepted from the reporting 
and notice requirements of IRC 6033(e) in accordance with IRC 6033(e)(3).   
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3.  Reporting and Notice Requirements and Proxy Tax 
IRC 6033(e) 

a. Organizations Excepted from the Reporting and Notice 
Requirements  

  
Are All 
IRC 501(c) 
Organizations 
Subject to the 
Requirements 
of IRC 6033(e)? 

IRC 6033(e)(1)(B)(i) provides that the IRC 6033(e) notice requirements do not 
apply to IRC 501(c)(3) organizations.   
 
�� IRC 6033(e)(3) provides an exception for organizations that establish to the 

satisfaction of the Secretary that substantially all of the dues or similar 
amounts received by the organization are not deducted by its members as 
business expenses.   

 
�� Most IRC 501(c) organizations do not receive dues that are deducted by 

their members as business expenses under IRC 162. 
   

The Service provides in Rev. Proc. 98-19, 1998-1 C.B. 547, § 4.01, that, 
pursuant to IRC 6033(e)(3), the requirements of IRC 6033(e) shall not apply to 
organizations recognized by the Service as exempt from taxation under 
IRC 501(a), other than:  
 

(1) IRC 501(c)(4) social welfare organizations that are not veterans 
organizations,  

 
(2) Agricultural and horticultural organizations described in IRC 501(c)(5), 

and  
 

(3) IRC 501(c)(6) organizations. 

  
Which 
IRC 501(c)(4) 
and 
IRC 501(c)(5) 
Organizations 
Does Rev. Proc. 
98-19 Except? 

The Service excepts from the IRC 6033(e) requirements in Rev. Proc. 98-19, 
§ 4.01: 
 

�� IRC 501(c)(4) veterans' organizations and IRC 501(c)(5) labor 
organizations are excepted by other are excepted by the Service from the 
IRC 6033(e) requirements in Rev. Proc. 98-19, § 4.01. 

 

�� IRC 501(c)(4), social welfare organizations and IRC 501(c)(5) 
agricultural and horticultural organizations that meet a safe harbor set 
forth in Rev. Proc. 98-19, § 4.02, also will be excepted from 
IRC 6033(e). 

 
Continued on next page 
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a.  Organizations Excepted from the Reporting and Notice    
Requirements, Continued 

 
Which 
IRC 501(c)(4) 
and 
IRC 501(c)(5) 
Organizations 
Does Rev. Proc. 
98-19 except?, 
continued 

The safe harbor provides that these organizations are not subject to 
IRC 6033(e) if more than 90 percent of their annual dues (or similar amounts) 
are received from members paying annual dues (or similar amounts) of $75 or 
less, or from  
 

1. IRC 501(c)(3) organizations, state or local governments, entities 
whose income is exempt from tax under IRC 115, or 
 

2. Organizations excepted by § 4.01 of Rev. Proc. 98-19 as noted 
above.  

 
�� The $75 amount will be increased for years after 1998 by a cost-of-

living adjustment under IRC 1(f)(3), rounded to the next highest 
dollar.  Rev. Proc. 98-19, § 5.05.  For tax years beginning in 2002, 
this amount is $83.  Rev. Proc. 2001-59, Rev. Proc. 2001-52, I.R.B. 
623,  § 3.23. 

 
Organizations that do not meet the safe harbor may establish that they satisfy 
the requirements of IRC 6033(e)(3) by  
 
�� Maintaining records establishing that at least 90 percent of the annual dues 

received by the organization are not deductible by its members (without 
regard to IRC 162(e)) and  

 
�� Notifying the Service on its Form 990, Return of Organization Exempt from 

Income Tax, that it is described in IRC 6033(e)(3). Rev. Proc. 98-19, 
§ 5.06. 

 
�� The organization may also request a private letter ruling to this effect in 

accordance with the procedures set forth in Rev. Proc. 2001-4, 2001-1 
I.R.B. 121.  If an organization receives a favorable private letter ruling, 
the Service will not contest its entitlement to exemption under IRC 
6033 (e)(3) for a subsequent year so long as the character of its 
membership is substantially similar to its membership at the time of the 
ruling. 
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a.  Organizations Excepted from the Reporting and Notice    
Requirements, Continued 

  
What 
Organizations 
Described in 
IRC 501(c)(6) 
Are Excepted 
by Rev. Proc. 
98-19? 

Generally, IRC 501(c)(6) organizations are subject to the IRC 6033(e) 
requirements.  
 
Rev. Proc. 98-19, § 4.03, provides an exception for IRC 501(c)(6) 
organizations if over 90 percent of their annual dues (or similar amounts) are 
received from  

(1) IRC 501(c)(3) organizations, 
(2) State or local governments,  
(3) Entities whose income is exempt from tax under IRC 115, or  
(4) Organizations excepted by § 4.01 of Rev. Proc. 98-19, as noted 

above.   
 
IRC 501(c)(6) organizations that do not meet this test may also establish that 
they satisfy the requirements of IRC 6033(e)(3) by  
 
�� Maintaining records establishing that at least 90 percent of the annual dues 

received by the organization are not deductible by its members (without 
regard to IRC 162(e)) in the same manner as IRC 501(c)(4) and 
IRC 501(c)(5) organizations and  

 
�� Notifying the Service on its Form 990 that it is described in 

IRC 6033(e)(3).  Rev. Proc. 98-19, § 5.06. 
 
IRC 501(c)(6) organizations may also request a private letter ruling as 
discussed above. 

  
What Are 
"Annual Dues" 
and "Similar 
Amounts"? 

The terms: 
 
�� Annual dues means the amount an organization requires a person to pay to 

be recognized by the organization as a member for an annual period.  
 
�� Similar amounts includes, but is not limited to: 
  
�� Voluntary payments made by persons, 
 
�� Assessments made by the organization to cover basic operating costs, 

and  
 
�� Special assessments imposed by the organization to conduct lobbying 

activities.  Rev. Proc. 98-19, § 5.01. 
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a.  Organizations Excepted from the Reporting and Notice    
Requirements, Continued 

  
What Are 
"Annual Dues" 
and "Similar 
Amounts"?, 
continued 

�� Member is used in its broadest sense and is not limited to persons with 
voting rights in the organization.  Rev. Proc. 98-19, § 5.02.  

 
If payment for a “membership” is intended to provide more than one person 
with recognition by the organization as a member for an annual period, 
annual dues is the full amount of payment requested for that category of 
membership 

  
How Does Rev. 
Proc. 98-19 
Treat Affiliated 
Organizations? 

Rev. Proc. 98-19 provides a special aggregation rule that treats affiliated 
organizations (a national trade association that has state and local chapters) as a 
single organization for purposes of IRC 6033(e).   
 
�� The rule provides that if more than one organization described in 

IRC 501(c)(4), (c)(5), or (c)(6) share a name, charter, historic affiliation, or 
similar characteristics, and coordinate their activities, organizations in the 
affiliate structure are treated as a single organization.   

 

  
Applying the 
Tests in the Safe 
Harbor 

In applying the tests in the safe harbor, only dues paid by the “ultimate 
members” whether paid to one level, which then remits the amounts to other 
levels in the structure, or paid separately to each level are considered.   
 
Amounts paid by one organizational level to another are not considered, even if 
they are characterized as “dues.”  If the organization as a whole meets the 
requirements of IRC 6033(e)(3), (more than 90 percent of the dues are received 
from persons paying $75 or less) all organizations in the affiliated structure 
meet the requirements.  Rev. Proc. 98-19, § 5.03. 
 
�� If organizations within the affiliated structure are on different taxable years, 

the organizations may base their calculations of annual dues received on 
any single reasonable taxable year. 

 
 

Continued on next page 
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a.  Organizations Excepted from the Reporting and Notice    
Requirements, Continued 

  
Applying the 
Tests in the Safe 
Harbor, 
continued 

Example: 
 
Applying the affiliation rule.   
 
�� A group of national, state, and local IRC 501(c)(4) organizations share a 

common name and work jointly to promote their purpose.  
 
�� Individuals or families pay annual dues of $75 to the local organizations, 

entitling them to membership in the national and state organizations.   
 
�� The local organizations remit a portion of the dues to the state and national 

organizations.  These remittances by the local organizations exceed $75.  
The total amount received by all local organizations is $950x.  In addition, 
corporations pay dues of $500 to and become members of the national 
organization.  The total amount received from these members is $50x.  
Since the $950x exceeds 90 percent of the $1000x received from all 
members, all of the national, state, and local organizations meet the 
requirements of IRC 6033(e)(3).  The transfers from the local organization 
are not considered in this determination.  Rev. Proc. 98-19, § 5.04. 
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b. Exempt Organization Requirements 
 

  
How Are 
Exempt 
Organizations 
Taxed Under 
IRC 6033(e)? 

Organizations may not avoid the disallowance of the deduction for political 
campaign activity by deducting dues paid to tax-exempt organizations that 
engage in political campaign activity.   
 
�� Thus, to prevent this avoidance, IRC 6033(e) provides that organizations 

subject to its provisions are required to provide a notice to its members 
indicating the nondeductible portion of dues paid due to political campaign 
activities.   

 
�� If the exempt organization does not provide the notice or if its actual 

political campaign expenditures exceed the amount disclosed in the 
notice, the organization will be subject to a proxy tax on the amount that 
should have been included in the notice but was not.   

 
�� The proxy tax is equal to this amount multiplied by the highest 

corporate rate imposed by IRC 11.  IRC 6033(e)(2).  Thus, the 
organization has the option of providing a notice to its members of the 
amount of dues that is not deductible due to political campaign 
activities or paying the proxy tax. 

  
What Notices 
Must Be 
Provided to 
Members? 

An organization subject to IRC 6033(e) is required to provide notice to each 
person paying dues of the portion of dues that the organization reasonably 
estimates will be allocable to the organization's political campaign expenditures 
during the year and, thus, is not deductible by the member.   
 
�� This estimate must be provided at the time of assessment or payment of the 

dues and must be reasonably calculated to provide the organization's 
members with adequate notice of the nondeductible amount.  
IRC 6033(e)(1)(A)(ii).   

 
�� The legislative history indicates that the notice should be provided in a 

conspicuous and easily recognizable format, referring to IRC 6113 and the 
regulations thereunder for guidance regarding the appropriate format of the 
disclosure statement. 

 
�� For guidance regarding IRC 6113, see Notice 88-120, 1988-2 C.B. 454, 

discussed under E. Disclosure Requirements – IRC 6113.  However, 
unlike IRC 6113, there is no penalty associated with failure to provide 
the disclosure notice in this format. 
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 b.  Exempt Organization Requirements, Continued 
 
 
What 
Information 
Must be 
Disclosed on the 
Form 990? 

IRC 501(c)(4), IRC 501(c)(5), and IRC 501(c)(6) organizations are required to 
disclose information regarding their political campaign activities on Form 990, 
Return of Organization Exempt from Income Tax.   
 
If an organization is excepted from the IRC 6033(e) requirements either 
because  
 
�� substantially all of its dues were not deductible by its members or 
 
�� because its direct lobbying expenditures consisted solely of in-house 

expenditures that did not exceed $2,000,  
 
It must disclose this information on the Form 990. 
 
�� If the organization does not meet either of these exceptions, it must 

disclose the information necessary to determine if it is subject to the 
proxy tax.   

 
�� This information consists of the total dues received from members, the 

amount of its IRC 162(e) lobbying and political campaign expenditures, 
and the amount it disclosed to its members as the nondeductible portion 
of dues.  IRC 6033(e)(1)(A)(i). 

 
 
What Amount 
Is Disclosed on 
the Form 990 as 
IRC 162(e) 
Lobbying and 
Political 
Campaign 
Expenditures? 

The amount disclosed begins with the organization's lobbying and political 
campaign expenses determined in accordance with IRC 162(e).   
 
�� Direct lobbying of local councils or similar governing bodies with respect 

to legislation of direct interest to the organization or its members and 
in-house direct lobbying expenses if the total of such expenditures is $2,000 
or less (excluding allocable overhead expenses) should be excluded from 
the amount disclosed.  IRC 162(e)(2) and IRC 162(e)(5)(B).   

 
�� Amounts carried over from prior years, either because the lobbying and 

political campaign expenditures exceeded the dues received in those years 
or because the organization received a waiver of the proxy tax imposed on 
that amount must be included.  IRC 6033(e)(1)(C) and IRC 6033(e)(2)(B).   

 
�� The current year's lobbying and political campaign expenditures should be 

reduced, but not below zero, by costs allocated in a prior year to lobbying 
and political campaign activities that were cancelled after a return reporting 
these costs was filed in accordance with Reg. 1.162-29(e)(2). 
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b.  Exempt Organization Requirements, Continued 
 

  
What Amount 
Is Disclosed for 
Nondeductible 
Dues Notices? 

If the organization notified its members in accordance with 
IRC 6033(e)(1)(A)(ii) of its estimate of the portion of dues that would not be 
deductible under IRC 162(e), it must disclose on Form 990 the total amount of 
dues that its members were notified were nondeductible.   
 
Example: 
 
The organization timely notified its members that 25 percent of their dues 
would be nondeductible and the members paid a total of $100,000 of dues 
allocable to the year, the amount reported on Form 990 would be $25,000. 

 
 
What If 
Lobbying and 
Political 
Campaign 
Expenditures 
Exceed the 
Estimated 
Amount? 

If the actual lobbying and political campaign expenditures of an organization 
subject to IRC 6033(e) exceed the amount that it notified its members was not 
deductible (either because the expenses were higher than anticipated or the dues 
receipts were lower), the organization is liable for a proxy tax on the excess 
amount.  IRC 6033(e)(2)(A).  The organization may seek a waiver of the proxy 
tax. 

 

�� It is also possible that an organization could overstate the portion of the 
dues that are not deductible in the notice of disallowance.  It could do so by 
overestimating the amount of the disallowed expenses or underestimating 
dues income.   

 
�� The Conference Report indicates that guidance should be issued to 

cover this eventuality.  H.R. Rep. No. 103-213, 103d Cong., 1st Sess. 
608 n. 66 (1993), reprinted in 1993-3 C.B. 393, 486.  Therefore, the 
legislative history clearly indicates that organizations that overstate the 
portion of dues that are not deductible may be able to take this excess 
into account.  Until such time as guidance is issued, a reasonable 
method would be to treat an overstatement similarly to an 
understatement and take the excess amount into account in the 
following year by subtracting it from the estimate of lobbying and 
political campaign expenses for that year. 
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b.  Exempt Organization Requirements, Continued 

  
How Does an 
Organization 
Request a 
Waiver? 

An organization checks a box on Form 990 agreeing to add the amount it 
entered as its taxable amount of lobbying and political campaign expenditures 
to its dues estimate for the following year and to enter the amount on the next 
year's Form 990.  
 
�� An organization may use this waiver procedure only if it sent dues notices 

at the time of assessment or payment of dues that reasonably estimated the 
dues allocable to nondeductible lobbying and political campaign 
expenditures. 

  
How Is the 
IRC 6033(e) 
Proxy Tax 
Determined? 

An organization subject to IRC 6033(e) must report on the Form 990: 
 
�� The total dues it received from members,  
 
�� The amount of its IRC 162(e) lobbying and political campaign expenditures 

for the year, and  
 
�� The amount it disclosed to its members as the nondeductible portion of 

dues.   
 
The amount subject to the IRC 6033(e)(2) proxy tax equals lobbying and 
political campaign expenditures under IRC 162 minus the amount disclosed to 
the members as nondeductible.   
 
�� However, if this amount is more than the amount by which the total dues 

received exceeds the amount disclosed to the members as nondeductible, 
then the tax is imposed on the lesser amount and the excess is carried over 
to the next year.   

 
Examples: 
 
1. An organization reports on the Form 990 that its lobbying and political 

campaign expenditures under IRC 162(e) for the taxable year were $600x 
and the aggregate amount of nondeductible dues notices is $100x.  If the 
total amount of dues received was $800x, then the taxable amount would be 
$500x ($600x - $100x).   
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b.  Exempt Organization Requirements, Continued 

  
How Is the 
IRC 6033(e) 
Proxy Tax 
Determined?, 
continued 

2. If the total amount of dues received was $400x, the taxable amount would 
be limited to $300x ($400x - $100x) and the excess $200x ($500x - $300x) 
would be carried over and included in the next year's IRC 162 lobbying and 
political campaign expenditures. 

 
The taxable amount is multiplied by the highest rate specified in IRC 11 to 
determine the IRC 6033(e) proxy tax.  If the organization elects to pay the tax, 
it is reported on Form 990-T, Exempt Organization Business Income Tax 
Return (and proxy tax under section 6033(e)).   
 
�� When an organization elects to pay the proxy tax rather than to provide its 

members with an estimate of dues allocable to IRC 162(e) lobbying and 
political campaign expenditures, all of the members' dues remain eligible 
for deduction to the extent otherwise deductible.   

 
�� The organization may also request a waiver of this tax if it made a 

reasonable estimate and agrees to adjust its notice of IRC 162(e) lobbying 
and political campaign expenditures to members in the following year.   

 
�� Thus, in the second example above, if the organization requested a waiver, 

both the excess amount and the taxable amount would be carried over and 
included in the next year's IRC 162 lobbying and political campaign 
expenditures. 

  
Must Estimated 
Tax on the 
Proxy Tax Be 
Paid? 

Organizations subject to IRC 6033(e) are not required to pay estimated tax on 
the IRC 6033(e) proxy tax, even if they do not provide notices to their 
members.  The instructions for Form 990-T indicate that the proxy tax is not to 
be included when calculating estimated tax liability. 

  
What if Political 
Campaign 
Expenditures 
Are 
Under-reported? 

Under-reported political campaign expenditures are subject to the IRC 6033(e) 
proxy tax for the year at issue only to the extent that the same expenditures (if 
actually reported) would have resulted in a proxy tax liability for that year.  
 
�� A waiver of the proxy tax for the taxable year only applies to reported 

expenditures.  Under-reporting political campaign expenditures may also 
subject the organization to a $10 per day penalty under IRC 6652 for 
filing an incomplete or inaccurate return. 

 
Continued on next page 
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4.  Definitional Issues Regarding Lobbying 
  

What Is the 
Meaning of 
“Influencing 
Legislation?” 
 
 

IRC 162(e)(4)(A) defines “influencing legislation” as  “any attempt to 
influence any legislation through communication with any member or 
employee of a legislative body, or with any government official or employee 
who may participate in the formulation of legislation.”   
 
�� This definition is essentially identical (as it relates to direct, as opposed to 

grass roots, lobbying) to IRC 4911. 
 
Reg. 1.162-29(b)(1) provides that  “influencing legislation ” involves the 
following activities: 
 

(A) Any attempt to influence any legislation through a lobbying 
communication; and 

 
(B) All activities, such as research, preparation, planning and coordination, 

including deciding whether to make a lobbying communication, engaged 
in for a purpose of making or supporting a lobbying communication. 

  
What Is a 
“Lobbying 
Communication?” 
 

Pursuant to Reg. 1.162-29(b)(3), a “lobbying communication” is 
 
�� any communication (other than any communication compelled by 

subpoena, or otherwise compelled by federal or state law) with any 
member or employee of a legislative body or any other government 
official or employee who may participate in the formulation of the 
legislation that does either of the following: 

 
(A) The communication refers to specific legislation and 

reflects a view on that legislation; or 
 

(B) The communication clarifies, amplifies, modifies, or 
provides support for views reflected in a prior 
lobbying communication. 

 
 

Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

 

  
What Is a 
“Lobbying 
Communication?”, 
continued 
 
 
 

�� The phrase “reflects a view” is of critical importance.  After it 
appeared in the proposed regulations, several commentators 
suggested it should be defined to mean an explicit statement of 
support or opposition to the legislation.   

 
�� Some commentators also suggested that presenting a balanced 

analysis of the merits and defects of specific legislation should 
not constitute reflecting a view on legislation.  Neither 
recommendation was adopted in the final regulations.  
T.D. 8602, 60 FR 37568 (July 21, 1995). 

 
�� Therefore, an organization can reflect a view on legislation 

without specifically stating it supports or opposes that legislation. 
 
Example: 
 
An organization writes a letter to a United States Senator discussing how a 
certain pesticide has benefited citrus fruit growers and disputing problems 
linked to its use. The letter discusses a bill pending in Congress and states in 
part: 

 
This bill would prohibit the use of pesticide O.  If citrus 
growers are unable to use this pesticide, their crop 
yields will be severely reduced, leading to higher prices 
for consumers and lower profits, even bankruptcy, for 
growers. 

 
�� Despite the fact that the organization does not explicitly state that it 

opposes the bill, its views on the bill are reflected in the statement.  
 
The communication is a lobbying communication, and the organization is 
attempting to influence legislation.  Reg. 1.162-29(b)(7), Example 8. 

 
Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

  
Do the 
Exceptions 
Under 
IRC 4911(d)(2) 
Apply for 
Purposes of 
IRC 162(e)? 

No.  A significant difference between the two statutes is that while IRC 4911(d) 
contains specific exceptions to the term “influencing legislation,” IRC 162(e) 
does not.  An example of this difference is the “self defense” exception under 
IRC 4911(d)(2)(C).  IRC 162(e) contains no counterpart, and the legislative 
history strongly suggests that no exception is to be inferred.   
 
�� Statements in footnote 49 of the Conference Report (H.R. Rep. No. 

103-213, 103d Cong., 1st Sess. 597 (1993), reprinted in 1993-3 C.B. 475), 
H.R. Rep. No. 1447 (87th Cong., 2d Sess. 16-18 (1962), reprinted in 
1962-3 C.B. 405, 420-422) and S. Rep. No. 1881 (87th Cong., 2d Sess. 
21-24 (1962), reprinted in 1962-3 C.B. 707, 727-730) indicate that the 
holding of Cammarano v. United States, 358 U.S. 498 (1959) (upholding 
the validity of regulations denying a deduction for lobbying even when the 
expenses related to proposed legislation that affected the survival of the 
taxpayer's business) remains good law unless specifically contradicted by 
statute.  

 
�� Similarly, IRC 162(e) draws no distinction between influencing legislation 

and educating legislators, unlike the IRC 4911(d)(2) exceptions for making 
available the results of nonpartisan analysis, study, or research and for 
providing technical advice or assistance to a governmental body.   

 
�� See also, H.R. Rep. No. 103-213, 103d Cong., 1st Sess. 607 (1993), 

reprinted in 1993-3 C.B. 485, where the Conference Report notes that 
exceptions contained in previous versions of the bill were not included 
in conference agreement.   

 
�� Therefore, IRC 162(e) disallows a deduction for some activities that 

would not be considered direct lobbying under IRC 4911.  Accordingly, 
Reg. 1.162-29(a) specifically provides that the rules enunciated in the 
regulation have no bearing on IRC 4911 or IRC 4945. 

 

Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

  
What Is 
Legislation? 
 
 

IRC 162(e) disallows the deduction for amounts spent or incurred to influence  
“legislation” considered by a  “legislative body.”   
 
�� IRC 162(e)(4)(B) provides that, for this purpose, “legislation” has the same 

meaning as under IRC 4911(e)(2).   
 
Reg. 1.162-29(b)(4) provides that “legislation” includes any action on Acts, 
bills, resolutions and similar items by a “legislative body.”  “Legislation” 
includes a proposed treaty required to be submitted by the President to the 
Senate for and consent from the time the President's representative begins to 
negotiate a position with the prospective parties to the treaty. 

  
What Is 
“Specific 
Legislation?” 
 

Under Reg. 1.162-29(b)(5), the term “specific legislation” includes a specific 
legislative proposal that has not been introduced. In a legislative body.  Unlike 
“legislation” under Reg. 1.162-29(b)(4) it is not limited to action with respect 
to acts, bills, etc. 
 
Example 1: 
 
Taxpayer W, based in State A, notes in a letter to a legislator of State A that 
State X has passed a bill that accomplishes a stated purpose and then says that 
State A should pass such a bill.  No such bill has been introduced into the State 
A Legislature.  The communication is a lobbying communication because it 
refers to and reflects a view on a specific legislative proposal.   
Reg. 1.162-29(b)(7), Example 7.   
 
�� However, merely identifying a problem and indicating that a legislative 

body should do something about the problem without specifying what the 
legislative body should do will not constitute a specific legislative proposal. 

 
Example 2: 
 
An organization provides to legislators a paper that it has prepared stating that 
the lack of new capital is hurting the economy.  If the organization merely 
indicates that increased savings and local investment will assist the economy 
and includes a cover letter stating, “You must take action to improve the 
availability of new capital,” the organization has not referred to a specific 
legislative proposal.  Reg. 1.162-29(b)(7), Example 5.  

 
Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

  
 What Is 
“Specific 
Legislation?”, 
continued 

But if the organization indicates that lowering the capital gains rate would 
increase the availability of new capital and includes a cover letter stating, “I 
urge you to support a reduction in the capital gains tax rate,” then it has referred 
to a specific legislative proposal.  Reg. 1.162-29(b)(7), Example 6. 

  
What Are 
“Legislative 
Bodies? ” 

Reg. 1.162-29(b)(6) defines the term “legislative bodies” to include Congress, 
state legislatures, and other similar governing bodies.  
 
�� Local councils and similar governing bodies are not “legislative bodies” for 

purposes of IRC 162(e).   Executive, judicial, and administrative bodies are 
also not included. 

 
��"Administrative bodies" includes 

�� School boards,  
�� Housing authorities,  
�� Sewer and water districts,  
�� Zoning boards, and  
�� Other similar federal, state, or local special purpose bodies, whether 

elective or appointive. 
 
Example 1: 
 
State X enacts a statute that requires the licensing of all day-care providers. 
  
�� Agency B in State X is charged with writing rules to implement the statute.  
 
�� After the enactment of the statute, Taxpayer S sends a letter to Agency B 

providing detailed proposed rules that S recommends Agency B adopt to 
implement the statue on licensing of day-care providers. 

 
�� Because the letter to Agency B neither refers to nor reflects a view on any 

specific legislation, it is not lobbying communication.    
 

 
Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

  
What Are 
“Legislative 
Bodies? ”, 
continued 

Communications with the administrative agency charged with writing 
regulations implementing a statute regarding recommendations concerning 
those regulations are not considered lobbying communications because the 
regulations are not legislation considered by a “legislative body.”  
Reg. 1.162-29(b)(7), Example 3. 
 
Example 2: 
 
Taxpayer R is invited to provide testimony at a congressional oversight hearing 
concerning the implementation of The Financial Institution Reform, Recovery, 
and Enforcement Act of 1989.   
 
�� Specifically, the hearing concerns a proposed regulation increasing the 

threshold value of commercial and residential real estate transactions for 
which an appraisal by a state licensed or certified appraiser is required.  

  
�� In its testimony, R states that it is in favor of the proposed regulation.  

Because R does not refer to any specific legislation or reflect a view on any 
such legislation, R has not made a lobbying communication. 

 
The issue is the administrative action and not specific legislation considered by 
a “legislative body,” even though the hearings are before a “legislative body.”  
Reg. 1.162-29(b)(7), Example 2. 

  
What Is the 
Exception for 
Local Councils 
and Similar 
Bodies? 
 

IRC 162(e)(2) provides an exception to the general disallowance rule for 
certain lobbying expenditures related to local councils and similar governing 
bodies. 
 
 IRC 162(e)(2) provides that two types of lobbying expenses are deductible. 
 
1. Ordinary and necessary expenses (including travel and preparation of 

testimony) in connection with appearances before, making statements to, or 
sending communications to the committees or individual members of a 
local council. 

 
2. Expenses of communication with an organization of which the taxpayer is a 

member about local legislation or proposed legislation of direct interest to 
the taxpayer or the organization. 

 
Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

  
What Is the 
Exception for 
Local Councils 
and Similar 
Bodies?, 
continued 
 

3. In addition, the portion of the dues paid to an organization that is 
attributable to either of these activities is not subject to the disallowance 
rule and therefore deductible.   

 
�� Grass roots lobbying on local government legislative actions is not 

covered by the exception.  
 
The legislative history indicates that the term “local councils or similar 
governing bodies” includes any legislative body of a political subdivision of a 
state, such as a county or city council.  H.R. Rep. No. 103-213, 103d Cong., 1st 
Sess. 605 (1993), reprinted in 1993-3 C.B. 483.  
 
For purposes of the IRC 162 lobbying rules, Indian tribal governments are 
treated as “local councils or similar governing bodies.”  IRC 162(e)(7). 

  
What Is a 
“Covered 
Executive 
Branch 
Official?” 
 
 
 

IRC 162(e)(1)(D) disallows a deduction for expenditures for any “direct 
communication with a covered executive branch official in an attempt to 
influence the official actions or positions of [the] official.”   
 
Pursuant to IRC 162(e)(6), a “covered executive branch employee” includes:  
 
�� The President,  
�� The Vice President,  
�� Any person serving in level I of the Executive Schedule (e.g., a Cabinet 

Officer) or  
�� Any other person designated by the President as having Cabinet-level status 

and their immediate deputies,  
�� The two most senior-level officers of each agency within the Executive 

Office of the President, and  
�� Any other official or employee of the White House Office of the Executive 

Office of the President.   
 

The legislative history indicates that all written or oral communication with 
covered executive branch officials is included in this disallowance.  H.R. Rep. 
No. 103-213, 103d Cong., 1st Sess. 605 n. 57 (1993), reprinted in 1993-3 C.B. 
483.  A communication with the covered executive branch official will be 
considered with that official if the official is intended as the primary recipient. 

 
Continued on next page 
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4.  Definitional Issues Regarding Lobbying, Continued 

  
What Is the 
Exception for 
Minimal 
In-house 
Lobbying? 
 
 

IRC 162(e)(5)(B)(ii) excepts from the general disallowance rule organizations 
that are involved in a minimal amount of in-house lobbying.   
 
�� When an organization's total amount of in-house lobbying expenses does 

not exceed $2,000 (computed without taking into account general overhead 
costs otherwise allocable to lobbying), this exception applies.   

 
�� For purposes of this rule, in-house expenses include labor and material 

costs. 
 
�� Payments made to a third-party lobbyist and dues payments allocable to 

lobbying are subject to the disallowance rules, regardless of whether or not 
the organization's in-house expenses are exempted.  

 
�� In addition, the de minimis in-house rule does not apply to expenses 

incurred for political activity, grass roots lobbying or foreign lobbying 
which continue to be disallowed under current law rules. 
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5.  Lobbying Purpose 
 

  
When Is an 
Activity Engaged 
in for the 
Purpose of 
Making a 
Lobbying 
Communication? 
 

As noted above, Reg. 1.162-29(b)(1) provides that an “attempt to influence 
legislation” includes: 
 
�� Not only a lobbying communication,  
 
�� But also all research and  
 
�� Other preparatory activities engaged in for a purpose of making or 

supporting a lobbying communication.   
 

Reg. 1.162-29(c) sets forth a purpose test, which considers the original intent 
for engaging in a particular activity in order determine whether a lobbying 
activity, in whole or in part, has occurred.   
 
�� The general rule, set forth in Reg. 1.162-29(c)(1), provides that the 

purpose or purposes for engaging in an activity are determined on the 
basis of all the facts and circumstances, including (but not limited to) the 
following factors: 

 
(A) Whether the activity and the lobbying communication 

are proximate in time; 
 

(B) Whether the activity and the lobbying communication 
relate to similar subject matter; 

 
(C) Whether the activity is performed at the request of, 

under the direction of, or on behalf of a person making 
the lobbying communication; 

 
(D) Whether the results of the activity are also used for a 

non-lobbying purpose; and 
 
 (E) Whether, at the time the organization engages in the 

activity, there is specific legislation to which the 
activity relates. 

  
 

Continued on next page 
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5.  Lobbying Purpose, Continued 

  
When Is an 
Activity Engaged 
in for the 
Purpose of 
Making a 
Lobbying 
Communication? 
continued 
 
 

The regulations provide several examples of how the facts and circumstances 
test is applied.   
 
Example 1: 
 
In 1997, Agency F issues proposed regulations relating to the business of 
Taxpayer W.  There is no specific legislation during 1997 that is similar to 
the regulatory proposal.  W undertakes a study of the impact of the proposed 
regulations on its business.  W incorporates the results of that study in 
comments sent to Agency F in 1997.  In 1998, legislation is introduced in 
Congress that is similar to the regulatory proposal.  Also in 1998, W writes a 
letter to Senator P stating that it opposes the proposed legislation.  W encloses 
with the letter a copy of the comments it sent to Agency F.  
 
Although the communication with the legislator is a lobbying 
communication, the organization conducted the study and submitted 
comments to the administrative agency at a time when no similar legislative 
proposal was pending.  Therefore, it engaged in the study for a non-lobbying 
purpose.   Reg. 1.162-29(c)(4), Example 1. 
 
Example 2: 
 
An organization that has entered into a contract with a government agency 
conducts tests regarding the project, submits the test results to the 
government agency and revises the project specifications in compliance with 
the contract.  It subsequently prepares a summary of the test results and 
revised specifications which it submits to legislators to encourage them to 
support appropriations for the contract.  The summary was prepared 
specifically for, and close in time to, the lobbying communication and so was 
for a lobbying purpose.  However, the tests were conducted and the 
specifications revised pursuant to contract requirements and, thus, were solely 
for a non-lobbying purpose.  Reg. 1.162-29(c)(4), Example 4.   
 
On the other hand, an organization that conducts a study at the request of its 
legislative affairs staff concerning the impact of proposed legislation on its 
business does so solely for a lobbying purpose, despite the fact that the 
organization subsequently used the study for labor negotiations with its 
employees.  Reg. 1.162-29(c)(4), Example 2. 

 
Continued on next page 
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5.  Lobbying Purpose, Continued 

  
What if an 
Activity Is 
Engaged in for 
Multiple 
Purposes? 
 
 

Pursuant to Reg. 1.162-29(c)(2), if an organization engages in an activity both 
for a lobbying purpose and for some non-lobbying purpose, it must treat the 
activity as engaged in partially for the lobbying purpose and partially for the 
non-lobbying purpose.   
 
�� This division of the activity must result in a reasonable allocation of costs 

between nondeductible lobbying costs and other costs.  (The allocation 
rules set forth in Reg. 1.162-28 are discussed at D. 6. Cost Allocations.)   

 
Example 1: 
 
A person travels to the state capital to attend a two-day conference.  While 
there, he spends a third day meeting with state legislators to explain why his 
corporation opposes a pending bill unrelated to the subject of the conference.  
Although his trip is partially for a non-lobbying purpose, it also has a lobbying 
purpose since he refers to and reflects a view on the pending bill.  Thus, his 
corporation must reasonably allocate his traveling expenses between these two 
purposes. 
Reg. 1.162-29(c)(4), Example 5. 
 
Example 2: 
 
An organization's legislative affairs staff prepares a summary of legislation that 
would affect the organization's business at the time it is proposed and continues 
to confirm the procedural status of the bill periodically.  Two months after the 
bill was introduced, the organization assigns one of its employees to prepare a 
position letter on the bill to be delivered to legislators.  The preparation of the 
original summary and the procedural status checks on the bill for the first two 
months are not considered to be for a lobbying purpose.    However, once the 
organization made the determination to make a lobbying communication, the 
procedural status checks on the bill after that time are for a lobbying purpose. 
Reg. 1.162-29(c)(4), Example 6. 

 
Continued on next page 
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5.  Lobbying Purpose, Continued 

   
May Certain 
Activities Be 
Treated as 
Having No 
Purpose To 
Influence 
Legislation? 
 
 
 

Reg. 1.162-29(c)(3) provides that certain activities are not engaged in for the 
purpose of making or supporting lobbying communications.   
 
These activities consist of: 
 
�� Those activities undertaken to comply with the requirements of any law (for 

example, satisfying state or federal securities law filing requirements),  
 
�� Reading any publications available to the general public, or  
 
�� Viewing or listening to other mass media communications, and  
 
�� Merely attending a widely attended speech.   
 
In addition, if, prior to evidencing a purpose to influence particular legislation 
(or similar legislation), an organization  
 
�� Determines the existence or procedural status of that legislation,  
 
�� Determines the time, place, and subject of any hearing to be held by a 

legislative body with respect to that legislation, or  
 
�� Prepares or reviews routine, brief summaries of the provisions of that 

legislation,  
 
the organization is treated as engaging in that activity with no purpose of 
making or supporting a lobbying communication. 

  
What if 
Activities 
Support 
Lobbying 
Communications 
by Another 
Organization? 
 
 

Reg. 1.162-29(d) provides that when an organization engages in activities for a 
purpose of supporting a lobbying communication to be made by another 
person, the organization's activities are treated as influencing legislation. 
 
Example: 
 
If an organization or its employee (as a volunteer or otherwise) engages in an 
activity to assist a trade association in preparing its lobbying communication, 
the organization's activities are influencing legislation even though the 
lobbying communication is made by the trade association.  However, the 
personal activities an organization's employee outside the scope of 
employment will not be attributed to the organization. 

 
Continued on next page 

IRS-JW-220-000315

Obtained by Judicial Watch, Inc. via FOIA 



Exempt Organizations-Technical Instruction Program for FY 2003 
  

Political Campaign and Lobbying Activities of IRC 501(c)(4), (c)(5), and (c)(6) Organizations 
page L-44 

 
5.  Lobbying Purpose, Continued 

  
What Happens 
if a Lobbying 
Communication 
Is Not Made? 
 
 

In some instances, organizations engage in activity to support lobbying 
communications that they never make.   
 
�� Under Reg. 1.162-29(e), if the organization determines before the filing 

date of its return that it does not expect, under any reasonably foreseeable 
circumstances, to make a lobbying communication, the activity is treated as 
if it had not been engaged in for a lobbying purpose.  The organization need 
not treat any amount allocated to that activity for that year as an amount to 
which IRC 162(e)(1)(A) applies. 

 

�� The filing date for this purpose is the earlier of the time the organization 
files its timely return for the year of the due date of the timely return. 

 
�� On the other hand, if the organization reaches the conclusion at any time 

after the filing date, then any amount previously disallowed with respect to 
that activity is treated as an amount that is paid at that time that is not 
subject to IRC 162(e)(1)(A).  

 
�� Thus, the organization is effectively treated as if it incurred the costs 

relating to the activity in the later year in connection with a non-
lobbying activity. 

 
�� Exempt organizations to which IRC 6033(e) applies may treat such 

amounts as reducing (but not below zero) their lobbying costs.   
 
�� The organization may carry forward any amount not used to reduce 

lobbying costs to subsequent years. 

  
Is There an 
Anti-avoidance 
Rule? 
 
 

Yes.  Reg. 1.162-29(f) provides:  
 
�� If an organization, alone or with others, structures its activities with a 

principal purpose of achieving results that are unreasonable in light of the 
purposes of IRC 162(e) and IRC 6033(e),  

 
�� The Service can recast the organization's activities for federal tax purposes 

to achieve tax results that are consistent with the intent of these provisions 
and the pertinent facts and circumstances. 
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6.  Cost Allocations 
 

  
How Must 
Costs Be 
Allocated? 
 
 

When an organization engages in an activity that has both a lobbying and a 
non-lobbying purpose, it must allocate the cost of the activity between the two 
using a reasonable method.  Reg. 1.162-29(c)(2) and Reg. 1.162-28(b)(1). 
 
�� Reg. 1.162-28 describes costs that must be allocated to lobbying activities 

and methods that may be used to allocate those costs.   
 

�� Reg. 1.162-28 does not apply, however, to organizations that are 
engaged in the trade or business of conducting lobbying activities on 
behalf of another person.  

 

�� IRC 162 (e)(5)(A) provides that organizations that are engaged in 
the trade or business of conducting lobbying activities on behalf of 
another person are not subject to the general disallowance rules.  

 

�� Furthermore, the regulation is not intended to be applied for purposes of 
IRC 4911 and 4945 and the regulations thereunder.   

 
�� The organization must maintain records in accordance with IRC 6001 

and its regulations. 

  
What Is a 
Reasonable 
Method of 
Allocation? 
 

Reg. 1.162-28(b) permits organizations to use any reasonable method to 
allocate costs between lobbying and non-lobbying activities.   
 
�� A method is considered reasonable if it is applied consistently, allocates a 

proper amount of costs to lobbying activities (including labor and 
administrative costs), and is consistent with the special rules regarding 
labor hours outlined in Reg. 1.162-28(2)(g).   

 
�� Reg. 1.162-28 describes three different allocation methods that are 

considered reasonable:  
 

�� A ratio method,  
 

�� A gross-up method, and  
 

�� An allocation method that applies IRC 263A principles. 
 

Continued on next page 
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6.  Cost Allocations, Continued 

  
What Is a 
Reasonable 
Method of 
Allocation?, 
continued 
 
 

Whether any other allocation method is reasonable depends on the facts and 
circumstances of a particular case.  The three specified methods, alone or in 
combination, do not establish a baseline allocation against which to compare 
other methods.  Therefore, another cost allocation method is not unreasonable 
simply because it allocates a lower amount of costs to lobbying activities than 
any of the three specified methods. 

 
�� Because some commentators interpreted the proposed regulations as 

treating only the three specified methods as reasonable, the final regulations 
clarify that organizations may use any reasonable method. 

 
However, Reg. 1.162-29(c)(2) provides that an organization's treatment of 
multiple purpose activities will not result in a reasonable allocation if it 
allocated to influencing legislation 
 
(1) Only the incremental amount of costs that would not have been incurred 

but for the lobbying purpose or  
 
(2) An amount based on the number of purposes for engaging in that activity 

without regard to the relative importance of those activities. 

  
What Costs Are 
Allocable to 
Lobbying 
Activities? 
 

Reg. 1.162-28(c) provides that the costs properly allocable to lobbying 
activities include labor costs and general and administrative costs.  
  
Labor costs include costs attributable to  
�� Full-time 
�� Part-time, and  
�� Contract employees.   
 

This includes all elements of compensation, including  
�� Overtime pay,  
�� Vacation pay,  
�� Holiday pay,  
�� Sick leave pay,  
�� Payroll taxes,  
�� Pension costs,  
�� Employee benefits, and  
�� Payments to a supplemental unemployment benefit plan.  

 
Continued on next page 
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6.  Cost Allocations, Continued 

  
What Costs Are 
Allocable to 
Lobbying 
Activities?, 
continued 
 
 

 General and administrative costs include:  
 
�� Depreciation,  
�� Rent, utilities,  
�� Insurance,  
�� Maintenance costs,  
�� Security costs, and  
�� Other administrative department costs (for example, payroll, personnel, and 

accounting.) 

  
What Is the 
“Ratio 
Method?” 
 
 

Under the ratio method set forth in Reg. 1.162-28(d), an organization multiplies 
its total costs of operations (excluding third-party costs) by a fraction.  The 
numerator of the fraction is the organization's lobbying labor hours and the 
denominator is the organization's total labor hours.  
 
The formula is expressed as follows: 
 
               Lobbying labor hours 
                                                      X Total costs of operations 
                 Total labor hours 
 
The product of this calculation is added to the organization's third-party 
lobbying costs, as defined in Reg. 1.162-28(d)(5). 
 
�� Payments to independent contractors for lobbying purposes would not fall 

under labor costs.  They would however, be included in third-party 
lobbying costs.  Third-party lobbying costs are:  

 
�� Amounts paid or incurred in whole or in part for lobbying activities 

conducted by third parties  
 
�� Amounts paid or incurred for travel (including meals or lodging while 

away from home) and  
 
�� Entertainment relating in whole or in part to lobbying activities.   

 
Continued on next page 

 

IRS-JW-220-000319

Obtained by Judicial Watch, Inc. via FOIA 



Exempt Organizations-Technical Instruction Program for FY 2003 
  

Political Campaign and Lobbying Activities of IRC 501(c)(4), (c)(5), and (c)(6) Organizations 
page L-48 

6. Cost Allocations, Continued 

  
What Is the 
“Ratio 
Method?”, 
continued 
 
 

Thus, third-party costs include amounts paid to lobbying organizations and dues 
or other similar amounts allocable to lobbying paid to exempt organizations.  
 
Reg. 1.162-28(d)(2) provides that an organization may use any reasonable 
method to determine the number of labor hours spent on lobbying activities and 
may use the de minimis rule of Reg. 1.162-28(g)(1).  
 
�� Reg. 1.162-28(g)(1) provides that an organization may treat time spent by an 

individual on lobbying activities as zero if less than five percent of the 
person's time is spent on lobbying activities.  
 
�� Reasonable methods may be used to determine if that time is less than 

five percent. However, pursuant to Reg. 1.162-28(g)(2), any time spent 
by an employee on “direct contact lobbying” (including the hours spent 
by that employee in connection with direct contact lobbying, such as 
allocable travel time relating to direct contact lobbying) may not be 
excluded under the rule of Reg. 1.162-28(g)(1).  

 
�� “Direct contact lobbying” is defined as a meeting, telephone 

conversation, letter, or other similar means of communication with a 
federal or state legislator or covered federal executive branch official 
that otherwise qualifies as a lobbying activity.    

 
�� Reg. 1.162-28(g)(2) specifically provides that a person who engages 

in research, preparation, and other background activities related to 
direct contact lobbying but who does not make direct contact with a 
legislator or covered executive branch official is not engaged in 
direct contact lobbying. 

 
�� It further provides that an organization may treat as zero the hours 

spent by personnel engaged in secretarial, clerical, support, and other 
administrative activities as opposed to activities involving significant 
judgment with respect to lobbying activities. 

 
�� Therefore, as Reg. 1.162-28(d)(2) explicitly provides, the hours 

spent on lobbying activities by para-professionals and analysts 
may not be treated as zero. 

 
Continued on next page 
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6. Cost Allocations, Continued 

   
What Is the 
“Ratio 
Method?”, 
continued 
 

Reg. 1.162-28(d)(3) defines total labor hours as the total number of hours of 
labor that an organization's personnel spend on the organization's trade or 
business during the year and provides that an organization may make reasonable 
assumptions concerning total hours spent by personnel on its trade or business.  
 
�� Reg. 1.162-28(d)(3) also provides that if the organization treats as zero the 

lobbying labor hours spent by personnel engaged in secretarial, 
maintenance, and other similar activities, it must also treat as zero the total 
labor hours of all personnel engaged in those activities. 

 
Reg. 1.162-28(d)(6) illustrates the operation of the ratio method.   
 
Example: 
 
Three employees of an organization engage in both lobbying and non-lobbying 
activities.  One spends 300 hours, another spends 1,700 hours, and the third 
spends 1,000 hours on lobbying activities, for a total of 3,000 hours for the year.  
The organization reasonably estimates that each of its three employees spends 
2,000 hours a year working for the organization.  The organization's total costs 
of operations are $300,000 and it has no third-party costs.  Under the ratio 
method, the organization allocates $150,000 to its lobbying activities for the 
year, calculated as follows: 
 
        Lobbying labor hours          Total                Allocable         Costs 
                                               X   costs of      +  third-party   =  allocable  
         Total labor hours                operations       costs                lobbying 
                                                                                                     activities 
  
 
          300 + 1,700 + 1,000 
                                                 X   $300,000   + [0] = $150,000 
                   6,000 

 

 
Continued on next page 
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6. Cost Allocations, Continued 

   
What Is the 
“Gross-up 
Method?” 

Under the general gross-up method, which is described in Reg. 1.162-28(e)(1), 
an organization multiplies its basic labor costs for lobbying labor hours by 175 
percent.  
 
�� Pursuant to Reg. 1.162-28(e)(3), basic labor costs are limited to wages or 

other similar costs, such as guaranteed payments for services.   
 

Costs attributable to  
�� Pensions  
�� Profit-sharing  
�� Employee benefits  
�� Supplemental unemployment compensation plans, or  
�� Similar items,  
are not included in basic labor costs.   

 
�� Third-party lobbying costs are then added to the result of the calculation to 

arrive at total lobbying costs. 
 
Under Reg. 1.162-28(e)(2), an organization may use an alternative gross-up 
method.   This method allows an organization to treat as zero the lobbying labor 
hours of personnel who engage in:  
 

�� Secretarial  
�� Clerical, support, or  
�� Other administrative activities that do not involve significant judgment 

with respect to lobbying.   
 
�� However, if an organization uses this alternative method, it must multiply 

costs for lobbying labor hours by 225 percent.  
 
Reg. 1.162-28(b)(2) provides that an organization (other than one subject to 
IRC 6033(e)) that does not pay or incur reasonable labor costs for persons 
engaged in lobbying activities may not use the gross-up method.  
 
�� Such organizations would include a partnership or sole proprietorship in 

which the lobbying activities are performed by the owners who do not 
receive a salary or guaranteed payment for services.   

 
 

Continued on next page 
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6. Cost Allocations, Continued 

  
What Is the 
“Gross-up 
Method?”, 
continued 
 
 

�� This provision is significantly different from its predecessor in the proposed 
regulations.  Under the proposed regulations, any organization that did not 
pay reasonable labor costs for people engaged in lobbying activities could 
use neither the ratio or gross up method.  58 FR 68330, 68332 (Dec. 27, 
1993).  Tax-exempt organizations contended that they would be prevented 
from using either or these methods if they used volunteers in their lobbying 
activities (since no labor costs were incurred).  

 
 
 
 

�� Under the final regulations, tax-exempt organizations can use either the ratio 
or gross-up methods even if their lobbying activities are conducted by 
volunteers.  Because volunteers are not organizations' personnel, time spent 
by volunteers is excluded from an organization's lobbying labor hours and 
total labor hours (although the hours may be included in their own 
employer's lobbying labor hours or total labor hours). 

 
�� Reg. 1.162-28(e)(4) illustrates the operation of the gross-up method to the 

same facts discussed above with regard to the ratio method.  In this instance, 
the organization determines that its basic labor costs are $20 per hour for the 
first employee, $30 per hour for the second employee and $25 per hour for 
the third employee.  Thus, its basic lobbying labor costs are $82,000 (($20 x 
300) + ($30 x 1,700) + ($25 x 1,000)).  Under the gross-up method, the 
organization allocates $143,500 to its lobbying activities for the year, 
calculated as follows: 

 
                            Basic lobbying       Allocable      Costs allocable 
           175%   X   labor costs of  +  third-party  =  to lobbying 
                             all personnel        costs              activities 
 
                                                            [175% X $82,000] + [0] = $143,500 

 
Continued on next page 
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6. Cost Allocations, Continued 

  
What Is the 
“IRC 263A 
Method?” 
 
 

Many organizations engaged in lobbying activities are subject to the uniform 
capitalization rules of IRC 263A, therefore, the regulations permit organizations 
to use the principles of that section and the regulations thereunder to determine 
costs properly allocable to lobbying activities.   
 
�� Specifically, under IRC 263A, lobbying is considered a service department 

or function.  Therefore, an organization may use its IRC 263A methodology 
to determine the amount of costs allocable to its lobbying department or 
function for purposes of complying with the regulations.   

 
�� Organizations not subject to IRC 263A may also use the principles of that 

section and the regulations thereunder to determine the amount of costs 
allocable to lobbying activities. 
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E.  Disclosure Requirements  -  IRC 6113 

  
General 
Requirements 
of IRC 6113 

IRC 6113 requires IRC 527 political organizations (as well as IRC 501(c) 
organizations that are ineligible to receive tax deductible charitable 
contributions) to disclose in "an express statement (in a conspicuous and easily 
recognizable format)," the nondeductibility of contributions during fundraising 
solicitations.  
 
�� A fundraising solicitation is any solicitation of contributions or gifts that is 

made in written form by television or radio, or by telephone.  
 
�� A fundraising solicitation does not include any letter or telephone call            

that is not part of a coordinated fundraising campaign soliciting more than 
10 persons during the calendar year 

 
This requirement does not apply to political organizations that normally do not 
have gross receipts in excess of $100,000 during a tax year, although two or 
more organizations may be treated as one organization where necessary to 
prevent the avoidance of this provision through the use of multiple 
organizations. 
 

  
Notice 88-120  Notice 88-120, 1988-2 C.B. 454, provides detailed guidance, including safe 

harbors, on the application of IRC 6113.  The following is based upon Notice 
88-120. 

   
What Are 
Examples of 
Solicitations 
That Must 
Contain the 
Disclosure 
Statement? 

A political organization's solicitations for: 
 
�� All voluntary contributions 
 
�� As well as solicitations for attendance at testimonials 
 
�� And other fundraising events 
 
must include the disclosure statement. 

 
Continued on next page 
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E. Disclosure Requirements  - IRC 6113, Continued 

   
What Are 
Examples of  
Solicitations 
That Must 
Contain the 
Disclosure 
Statement?, 
continued 

Example 1:  
Solicitations by a political organization for contributions to a Congressional 
campaign committee must include the disclosure statement.  
 
Example 2:  
Solicitations for memberships and annual dues are also subject to the 
requirements of IRC 6113. 
 
Example 3:  
Solicitations for membership and dues renewals are also subject to the 
requirements of IRC 6113. 

  
What Are 
Examples of 
Situations That 
Do Not Require 
the Disclosure 
Statement? 

Situations where a political organization is not required to make the IRC 6113 
disclosure statement include: 
 
�� Billing advertisers in its publications 
 
�� Billing attendees at a conference it conducts (as distinguished from a 

testimonial or fundraising event).   
 
General material discussing a political candidacy and requesting persons to vote 
for the candidate or "support" the candidate need not include the disclosure 
statement unless the material specifically requests either a financial contribution 
a contribution of volunteer services on behalf of the candidate. 

  
When Does an 
Organization 
Have Annual 
Gross Receipts 
That Do Not 
Normally 
Exceed 
$100,000? 

Reg. 1.6033-2(g) and Rev. Proc. 83-23, 1983-1 C.B. 687, provide rules for 
determining annual gross receipts with respect to the similar exception from the 
filing of annual information returns for small organizations.  
 
In general, these rules set out a three year average as the basic rule.  
 
�� The organization must include the required disclosure statement on all 

solicitations made more than 30 days after reaching $300,000 in gross 
receipts for the three year period of the calculation. 

 
Continued on next page 
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E.  Disclosure Requirements  - IRC 6113, Continued 
 

  
When Does an 
Organization 
Have Annual 
Gross Receipts 
That Do Not 
Normally 
Exceed 
$100,000?, 
continued 
 

Example: 
 
On July 1 of the third year of a calculation (for an organization with a calendar 
year accounting period) the organization reaches $300,000 in total gross receipts 
for the prior two years and the first six months of the third year. It must include 
the required disclosure statement on all solicitations no later than August 1.   
 
�� A local, regional, or state chapter, of an organization with gross receipts 

under $100,000 must include the disclosure statement in its solicitations if at 
least 25 percent of the money solicited will go to the national, or other, 
unit of the organization that has annual gross receipts that exceed 
$100,000.   

 
�� Such solicitation is considered as being in part on behalf of such unit of 

the organization.  
 

�� If a trade association or labor union with over $100,000 in annual gross 
receipts solicits funds that will pass through a PAC with less than $100,000 
in gross receipts, the solicitation must contain the required disclosure 
statement. 

  
What Is a 
Qualifying Print 
Medium 
Format? 

In the case of a solicitation by mail, leaflet, or advertisement, Notice 88-120 
provides that the organization will have satisfied IRC 6113 if the following four 
requirements are met: 
 
1. The solicitation includes whichever of the following 

statements the organization deems appropriate: 
 

a. "Contributions or gifts to [name of organization] are 
not deductible as charitable contributions for Federal 
income tax purposes,"  

 
b. "Contributions or gifts to [name of organization] are 

not tax deductible," or  
 

c. "Contributions or gifts to [name of organization] are 
not tax deductible as charitable contributions;" 

 
 

Continued on next page 
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E. Disclosure Requirements  - IRC 6113, Continued 
 

  
What Is a 
Qualifying Print 
Medium 
Format?, 
continued 

2. The statement is in at least the same size type as the primary message stated 
in the body of a letter, leaflet, or ad. 
 

3. The statement is included on the message side of any card or tear-off section 
that the contributor returns with the contribution; and 

 
4. The statement is in the first sentence in a paragraph or itself constitutes a 

paragraph 

  
What Is a 
Qualifying 
Telephone 
Solicitation 
Format? 
 

In the case of a solicitation by telephone, Notice 88-120 provides that the 
organization will have satisfied IRC 6113 if the following three requirements are 
met: 
 
1. The solicitation includes whichever of the following statements the 

organization deems appropriate:  
  

a. "Contributions or gifts to [name of organization] are not 
deductible as charitable contributions for Federal income tax 
purposes,"  

 
b. "Contributions or gifts to [name of organization] are not tax 

deductible," or  
 

c. "Contributions or gifts to [name of organization] are not tax 
deductible as charitable contributions;" 

 
2. The statement is made in close proximity to the request for 

contributions, during the telephone call, by the telephone 
solicitor; and 

 
3. Any written confirmation or billing sent to a person pledging 

to contribute during the telephone solicitation complies with 
the requirements for print medium solicitations set forth 
above. 

 
 

Continued on next page 
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E. Disclosure Requirements  - IRC 6113, Continued 

  
What I a 
Qualifying 
Television 
Solicitation 
Format? 
 
 

In the case of a solicitation by television, Notice 88-120 provides that the 
organization will have satisfied IRC 6113 if the following two requirements are 
met: 
 
1. The solicitation includes whichever of the following statements the 

organization deems appropriate:   
 

a. "Contributions or gifts to [name of organization] are not deductible 
as charitable contributions for Federal income tax purposes,"  

 
b. "Contributions or gifts to [name of organization] are not tax 

deductible," or 
 

c. "Contributions or gifts to [name of organization] are not tax 
deductible as charitable contributions;" and 

 
2. If the statement is spoken, it is in close proximity to the request for 

contributions; if the statement appears on the television screen, it is in large, 
easily readable type appearing on the screen for at least five seconds. 

 
 
What is a 
Qualifying 
Radio 
Solicitation 
Format? 
 

In the case of a solicitation by radio, Notice 88-120 provides that the 
organization will have satisfied IRC 6113 if the following two requirements are 
met: 
 
1. The solicitation includes whichever of the following statements the 

organization deems appropriate:   
 

a. "Contributions or gifts to [name of organization] are not deductible as 
charitable contributions for Federal income tax purposes,"  

 
b. "Contributions or gifts to [name of organization] are not tax 

deductible," or  
 

c. "Contributions or gifts to [name of organization] are not tax 
deductible as charitable contributions;" and 

 
2. The statement is made in close proximity to the request for contributions 

during the same radio solicitation announcement. 
 

 
Continued on next page 
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E. Disclosure Requirements  - IRC 6113, Continued 
 

  
What if an 
Organization 
Makes a 
Fundraising 
Solicitation and 
Does Not Follow 
the Formats Set 
Forth Above? 

If an organization makes a solicitation to which IRC 6113 applies, and, 
the solicitation does not comply with the formats set forth above, 
the Service will evaluate all the facts and circumstances to determine whether 
the solicitation contained “an express statement” (in a conspicuous and easily 
recognizable format) that contributions and gifts are not deductible for Federal 
income tax purposes.  IRC 6113(a).   

 
�� A good faith effort to comply with the requirements of IRC 6113 will be an 

important factor in the evaluation of the facts and circumstances.  
  
�� Disclosure statements made in the fine print will not be considered to be in 

compliance with the statutory requirement. 
 

  
What Are the 
Penalties for 
Failure To 
Comply With 
the 
Requirements 
of IRC 6113? 

The failure to include the required disclosure of the non-deductibility of 
contributions in fundraising solicitations to which IRC 6113 applies results in a 
penalty of $1,000 for each day on which such a failure occurs, up to a maximum 
penalty of $10,000.  IRC 6710(a).   
 
�� No penalty will be imposed if the failure is due to reasonable cause.  

IRC 6710(b).   
 
�� In cases where the failure to make the required disclosure is due to 

intentional disregard of the law, the $10,000 per year limitation on the 
penalty does not apply and more severe penalties based on up to 50 percent 
of the aggregate cost of the solicitations are applicable.  IRC 6710(c). 
 
�� For purposes of determining the penalty, "each day on which a failure 

occurs" means the day that a solicitation is mailed, distributed, 
published, telecast, broadcast, or spoken by telephone.  IRC 6710(d).  

 
Example: 
 
An organization mails 500 noncomplying solicitations on March 30 and 50 
noncomplying solicitations on April 5, the penalty would be $2,000, so long as 
the violation did not involve intentional disregard of the disclosure requirement. 
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Appendix 

 
PROXY TAX CHECKSHEET 

 
Background 
 
Section 6033(e)(1) of the Code imposes reporting and notice requirements on certain tax-exempt 
organizations described in sections 501(c)(4), (5), and (6) that incur nondeductible lobbying and 
political expenditures.  Nondeductible lobbying and political expenditures are described in 
section 162(e).  They include expenditures paid or incurred in connection with (1) influencing 
legislation; (2) participation in, or intervention in, any political campaign on behalf of (or in 
opposition to) any candidate for public office; (3) any attempt to influence the general public 
with respect to elections, legislative matters or referendums; or (4) any direct communication 
with a covered executive branch official in an attempt to influence the official actions or 
positions of that official. 
 
Organizations that do not provide the required notices of amounts of membership dues allocable 
to nondeductible lobbying expenditures are subject to income tax (commonly called a "proxy 
tax") under section 6033(e)(2) on such expenditures. The tax is reported on Form 990-T, Exempt 
Organization Business Income Tax Return (and proxy tax under section 6033(e)) at line 37.  
Information about how to compute the tax is in the Instructions for Form 990-T. 
 
Application 
 
Revenue Procedure 98-19, 1998-1 C.B. 30, provides that section 6033(e) applies to the following 
organizations: 
�� Social welfare organizations described in section 501(c)(4) that are not veterans' 

organizations. 
�� Agricultural and horticultural organizations described in section 501(c)(5) [Note: Section 

6033(e) does not apply to labor organizations.] 
�� Organizations described in section 501(c)(6).   
 
Rev. Proc. 98-19 also provides that section 6033(e) does not apply to: 
�� Organizations whose total in-house lobbying expenditures do not exceed $2,000. 
�� Organizations that receive either (1) more than 90 percent of all annual dues from members 

of less than $75 per member, or (2) more than 90 percent of all annual dues from section 
501(c)(3) organizations, state or local governmental entities, or entities whose income is 
exempt from tax under section 115.  NOTE: The $75 amount will be increased for years after 
1998 by a cost-of-living adjustment under IRC 1(f)(3), rounded to the next highest dollar.  Rev. 
Proc. 98-19, § 5.05 
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Questions 

1. Was the organization aware of the reporting and notice and proxy tax 
            requirements of section 6033(e) of the Code?  

Yes ___No ___ 
 
If the answer to Question #1 is "No", complete Question #2.  If the answer to Question #1 is 
"Yes", skip ahead to Question #3. 
 
2. What were the reasons given by the officers for lack of awareness? 

a. ____Unaware of law pertaining to section 6033(e) 
b. ____Aware of law but confused about proper application 
c. ____Relied on tax professional 
d. ____Other 

 
3. Were expenditures made for non-deductible lobbying and political expenditures  

as described in section 6033(e)?  
Yes ___No ___ 

 
If the answer to Question #3 is "No", STOP.   

 
4. Is the organization excepted from the reporting and notice requirement?  
            Yes ___No ___ 
 
If the answer to Question  #4 is "Yes", complete Question #5. 
If the answer to Question  #4 is "No", skip ahead to Question #6. 
 
5. What exception applies? 

a. ____ Substantially all dues received by the organization are not otherwise 
             deductible to the member. 
b. ____ Total in-house lobbying expenditures do not exceed $2,000. 
c. ____ More than 90 percent of all annual dues are from members of less than 
              $75 per member (as adjusted).  See NOTE under Application, above. 
d. ____ More than 90 percent of all annual dues are from charities, governmental 

                           entities or entities whose income is exempt from tax under section 
                           115. 
 
6. Did the organization notify its dues paying members of the allocable portion of  

 their membership dues that is not tax-deductible?  
Yes____No____ 
 

If "No", proceed to the next question 
 
7. Did the organization pay the proxy tax on amounts of lobbying and political 
            expenditures?  
  Yes ___No ___ 
  
If "No", take appropriate action to bring the organization into compliance. 
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Detailed Subject Directory 
 

Topic See Page 
A.  General Rules Relating to Lobbying and Political 

Campaign Activities by IRC 501(c)(4), (c)(5), and (c)(6) 
Organizations 

2 

�� May IRC 501(c)(4), (c)(5), and (c)(6) Organizations 
Engage in Attempts to Influence Legislation 
(Lobbying)? 

2 

�� May IRC 501(c)(4), (c)(5), and (c)(6) Organizations 
Engage in Political Campaign Activities 

2 

�� May IRC 501(c)(4), (c)(5), and (c)(6) Organizations 
Make Expenditures for IRC 527 “Exempt Function” 
Activities? 

3 

�� Effect of Political Campaign Activity or Lobbying by 
an IRC 501(c) Organization on the Deductibility of 
Dues or Contributions to the Organization Under IRC 
162 

4 

�� OBRA 1993 5 
B.  Tax on Political Expenditures - IRC 527(f) 6 

�� What if an IRC 501(c) Organization Makes 
Expenditures for "Exempt Function" Activities as 
Defined in IRC 527(e)(2)? 

6 

�� What Is Included in Net Investment Income? 7 
�� Is Interest on State or Local Bonds Excluded in 

Determining Net Investment Income? 
7 

�� What Is Deductible in Determining Net Investment 
Income? 

8 

�� Are All Expenditures That Are Considered Exempt 
Function Expenditures for Political Organization 
Identically Treated When Carried on by an IRC 
501(c) Organization? 

9 

�� Are an IRC 501(c) Organization’s Expenditures 
Allowed by the FECA (2 U.S.C. § 441b(b)(2)(C)) 
and its Indirect Expenses Relating to Political 
Campaign Activity Considered Exempt Function 
Expenditures?  

10 

�� Is an IRC 501(c) Organization Absolutely Liable for 
Amounts Transferred to an Individual or 
Organization That Are Used for Political Purposes? 

12 

 
Continued on next page 
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Detailed Subject Directory, continued 

C.  Separate Segregated Fund Under IRC 527(f) 13 
�� What Is the Tax Treatment to an IRC 501(c) 

Organization of Expenditures for Political Activities 
Made by a Separate Fund Maintained by the 
Organization? 

13 

�� What is a Separate Segregated Fund? 13 
�� How is a Separate Segregated Fund Taxed? 14 
�� What is the Tax Treatment of a Fund That Loses Its 

Status as a Separate Fund Under Applicable Federal 
or State Law? 

14 

�� Is a Transfer of Dues or Political Contributions by an 
IRC 501(c) Organization to a Separate Segregated 
Fund an Exempt Function Expenditure? 

15 

�� May an IRC 501(c) Organization Whose Income Is 
Derived From Fees and Donations Establish a 
Separate Segregated Fund? 

17 

�� May an IRC 501(c)(4) Organization That Has a 
Related IRC 501(c)(3) Organization Also Have a 
Related PAC? 

18 

D.  Disallowance and Notification - IRC 162(e) and 6033(e) 19 
1.  In General 19 

�� IRC 162(e) 19 
�� IRC 6033(e) 19 
�� IRC 6033(e) Options 20 
�� Notice v. Proxy Tax 20 

2.  History of Regulations and Administrative 
Pronouncements 

21 

�� Reg. 1.162-20 21 
�� Final Regulation 21 

3.   Reporting and Notice Requirements and Proxy Tax - IRC 
6033(e) 

22 

a)  Organizations Excepted From the Reporting and 
Notice Requirements 

22 

�� Are All IRC 501(c) Organizations Subject to 
the Requirements of IRC 6033(e)? 

22 

�� Which IRC 501(c)(4) and IRC (c)(5) 
Organizations Does Rev. Proc. 98-19 Except? 

22 

�� What Organizations Described in IRC 
501(c)(6) Are Excepted by Rev. Proc. 98-19? 

24 

�� What Are Annual Dues and Similar Amounts? 24 
�� How Does Rev. Proc. 98-19 Treat Affiliated 

Organizations? 
25 

�� Applying the Tests in the Safe Harbor 25 

 
Continued on next page 
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Detailed Subject Directory, continued   
b)  Exempt Organization Requirements 27 

�� How Are Exempt Organizations Taxed Under 
IRC 6033(e)? 

27 

�� What Notices Must Be Provided to Members? 27 
�� What Information Must Be Disclosed on the 

Form 990? 
28 

�� What Amount Is Disclosed on the Form 990 as 
IRC 162(e) Lobbying and Political Campaign 
Expenditures? 

28 

�� What Amount Is Disclosed for Nondeductible 
Dues Notices? 

29 

�� What if Lobbying and Political Campaign 
Expenditures Exceed the Estimated Amount? 

29 

�� How Does an Organization Request a Waiver? 30 
�� How Is the IRC 6033(e) Proxy Tax Determined? 30 
�� Must Estimated Tax on the Proxy Tax Be Paid? 31 
�� What if Political Campaign Expenditures Are 

Under-reported? 
31 

4.  Definitional Issues Regarding Lobbying 32 
�� What Is the Meaning of “Influencing Legislation? 32 
�� What Is a “Lobbying Communication? 32 
�� Do the Exceptions under IRC 4911(d)(2) Apply for 

Purposes of IRC 162(e)? 
34 

�� What Is Legislation? 35 
�� What Is “Specific Legislation?” 35 
�� What Are Legislative Bodies? 36 
�� What Is the Exception for Local Councils and Similar 

Bodies? 
37 

�� What Is a “Covered Executive Branch Official?” 38 
�� What Is the Exception for Minimal In-house 

Legislation? 
39 

5.  Lobbying Purpose 40 
�� When Is an Activity Engaged in for the Purpose of 

Making a Lobbying Communication? 
40 

�� What if an Activity Is Engaged in for Multiple 
Purposes? 

42 

�� May Certain Activities Be Treated as Having No 
Purpose To Influence Legislation? 

43 

�� What if Activities Support Lobbying 
Communications by Another Organization? 

43 

�� What Happens if a Lobbying Communication Is Not 
Made? 

44 

�� Is There an Anti-Avoidance Rule? 44 
 

Continued on next page 
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Detailed Subject Directory, continued  
 

6.  Cost Allocations 45 
�� How Must Cost Be Allocated? 45 
�� What Is a Reasonable Method of Allocation? 45 
�� What Costs Are Allocable to Lobbying Activities 46 
�� What Is the “Ratio Method?” 47 
�� What Is the “Gross-up Method?”  50 
�� What Is the “IRC 263A Method?” 52 

E.  Disclosure Requirements - IRC 6113 53 
�� General Requirements of IRC 6113 53 
�� Notice 88-120 53 
�� What Are Examples of Solicitations That Must 

Contain the Disclosure Statement? 
53 

�� What Are Examples of Situations That Do Not 
Require the Disclosure Statement? 

54 

�� When Does an Organization Have Annual Gross 
Receipts That Do Not Normally Exceed $100,000? 

54 

�� What Is a Qualifying Print Medium Format? 55 
�� What Is Qualifying Telephone Solicitation Format? 56 
�� What Is Qualifying Television Solicitation Format? 57 
�� What Is Qualifying Radio Solicitation Format? 57 
�� What if an Organization Makes a Fundraising 

Solicitation and Does Not Follow the Formats Set 
Forth Above? 

58 

�� What Are the Penalties for Failure to Comply With 
the Requirements of IRC 6113? 

58 

    Appendix 59 
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The IRS Mission 
Provide America’s taxpayers top quality service by 
helping them understand and meet their tax 
responsibilities and enforce the law with integrity 
and fairness to all. 

The Tax Exempt and 
Government Entities Mission 

Provide customers top quality service by helping 
them understand and comply with the applicable tax 
laws and to protect the public interest by applying 
the tax law with integrity and fairness to all. 
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14 General Principles of Ethical Conduct for Federal Employees 
5 C.F.R. § 2635.101(b) 

 
1) Public service is a public trust, requiring employees to place loyalty to the Constitution, the laws 

and ethical principles above private gain. 

2) Employees shall not hold financial interests that conflict with the conscientious performance of 
duty.  

3) Employees shall not engage in financial transactions using nonpublic Government information or 
allow the improper use of such information to further any private interest.  

4) An employee shall not, except as permitted by subpart B of the Standards of Ethical Conduct, 
solicit or accept any gift or other item of monetary value from any person or entity seeking official 
action from, doing business with, or conducting activities regulated by the employee's agency, or 
whose interests may be substantially affected by the performance or nonperformance of the 
employee's duties. 

5) Employees shall put forth honest effort in the performance of their duties. 

6) Employees shall not knowingly make unauthorized commitments or promises of any kind 
purporting to bind the Government. 

7) Employees shall not use public office for private gain. 

8) Employees shall act impartially and not give preferential treatment to any private organization or 
individual. 

9) Employees shall protect and conserve Federal property and shall not use it for other than 
authorized activities. 

10) Employees shall not engage in outside employment or activities, including seeking or negotiating 
for employment, that conflict with official Government duties and responsibilities. 

11) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities. 

12) Employees shall satisfy in good faith their obligations as citizens, including all just financial 
obligations, especially those – such as Federal, State, or local taxes – that are imposed by law. 

13) Employees shall adhere to all laws and regulations that provide equal opportunity for all 
Americans regardless of race, color, religion, sex, national origin, age, or handicap. 

14) Employees shall endeavor to avoid any actions creating the appearance that they are violating 
the law or the above ethical standards. Whether particular circumstances create an appearance 
that the law or these standards have been violated shall be determined from the perspective of a 
reasonable person with knowledge of the relevant facts. 

 
Document 9300 (Rev. 4-2009)        Catalog Number 10567C        publish.no.irs.gov        Department of the Treasury – Internal Revenue 

Service 
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Notices and Disclaimers 
 

Identification 
Numbers 

If identification numbers are used in this document, such as Document 
Locator Numbers (DLNs), Employer Identification Numbers (EINs), 
Social Security Numbers (SSNs), Individual Taxpayer Identification 
Numbers (ITINs), Preparer Tax Identification Numbers (PTINs), Credit 
Card Numbers, Checking Account Numbers, Phone Numbers, and Direct 
Deposit Routing Numbers, they are hypothetical. They were constructed 
by random selection of numbers to appear realistic and increase the 
effectiveness of the training. Any duplication of numbers actually 
assigned is purely coincidental. All other names and numbers used in this 
material are fictitious. 

  
Naming 
Conventions 

If this text contains taxpayer and business names, they are fictitious. They 
were chosen at random from a list of names of Counties and Colleges in 
the United States as shown in United States Government Printing Office 
Style Manual. In many instances, we attempted to choose names that were 
not of English origin to better illustrate “International” entities. Street 
names were chosen from this same list, and are not meant to identify any 
actual addresses. 
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Course Overview 
  

Introduction This lesson provides information on the process of referring organizations 
to EO Examination Classification. 

 
Intended 
Audience 

Exempt Organization Rulings and Agreements, Determinations, Quality 
and Examination agents and specialists. 
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Evaluation Process 

 
Level 1 
Evaluation 

At the end of the class, you will be asked to complete an online Level 1 
Evaluation of Classroom Training. This is a very important part of the 
training, since the information will be used to update and improve the 
training materials. This evaluation form will be automatically added to 
your ELMS learning plan once training is completed. Please keep notes 
during the class to include on this form. The information will be made 
available to the course development team assigned to update this course 
and to other IRS staff reviewing this training for effectiveness and needed 
improvements. 
 
Note: All of the questions on the Level 1 evaluation form refer to the 
training materials.  

 
Level 2 
Evaluation 

The Level 2 Evaluation, or the case study activity, for this course will 
cover the four courses related to Political Campaign Intervention Activity 
as follows: 
• Course #56385, Identification of Possible Political Campaign 

Intervention Activity 
• Course #56386, Political Campaign Intervention and Other Advocacy 
• Course #56387, Referral of Cases to EO Examination Classification 
• Course #56388, Political Campaign Intervention and Other Advocacy 

– Requesting Information 

  
Level 3 
Evaluation 

In 6 to 8 weeks, you may be asked to complete a survey on how well the 
course materials trained you to do your job. Your manager may also 
receive a similar survey on how well you were prepared to do the work 
after training. Please take the time to complete this survey and to return it. 
Information from these surveys will be used during the update of the 
materials. 
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Referral of Cases to EO Examination Classification 

Overview 

 
Introduction This lesson provides information on the process of referring organizations to 

EO Examinations, which is a change from how we previously conducted our 
operations. Effective immediately, EO Determinations will direct all referrals 
to EO Examination Classification via Form 5666, TE/GE Referral 
Information Report. The EO Examination Review of Operations (ROO) will 
no longer accept referrals from EO Determinations.  
 
Note: The interim guidance memorandum, Interim Guidance on Referrals to 
Examination (September 10, 2013), outlines the procedures for processing all 
internal referrals to EO Examinations as further outlined in IRM 7.20.1.5.1. 

 
Objectives At the end of this lesson, you will be able to: 

• Identify the procedures for referring cases to EO Examinations  

• Complete the required Form 5666, TEGE Referral Information Report 

 
Contents This chapter contains the following topics: 

 
Topic See Page 

Referrals to EO Examination Classification 2 
Summary 4 
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Referrals to EO Examination Classification 

 
Interim 
Guidance 

Referrals are now made to EO Examination Classification and not to EO 
Examination ROO.  
 
Per the interim guidance memorandum, dated September 10, 2013, EO 
Determinations will direct all referrals to EO Examination Classification. 
Previously, when some available facts caused the specialist to suspect that the 
organization’s activities might jeopardize its exempt status, but did not have 
sufficient cause to deny exemption, the specialist would refer the case to the 
ROO staff via Form 14266, EO Determinations - Referral to Review of 
Operations Unit.  
 
As indicated in the interim guidance memo, the ROO will no longer accept 
referrals from EO Determinations. The referral is made using Form 5666 to 
the EO Examinations Classification Unit. We will outline the referral 
procedures below.  

 
Reasons for 
Referral 

There are two general reasons why a case might be identified for referral. 

• First, where there is a strong likelihood that there are past taxes and/or 
penalties due (see IRM 7.20.1.5.1(1)) 

• Second, where available facts cause the specialist to suspect that the 
organization’s activities might jeopardize its exempt status, but the 
specialist does not have sufficient cause to deny exemption  

 
EO Examination Classification referrals are generally prepared at case 
closing. In situations where the statute for assessing tax is in jeopardy of 
expiration, an “early referral” should be submitted prior to case closing and as 
soon as possible after the potential for taxes and/or penalties due is identified 
(see IRM 7.20.1.5.1(2)).  

 
Referral 
Procedures 

The following are the referral procedures according to IRM 7.20.1.5.1(3): 

• To refer a case to EO Examination, the specialist should prepare Form 
5666 following the instructions attached to the form. Include in Item O a 
detailed description of the reason for the referral.   

• If there is evidence in the case file that supports a referral to SBSE or 
LB&I, for example, questionable charitable deductions, loans to 
disqualified persons, significant non-liquid assets or other valuation 
issues, the specialist should include a recommendation for referral in Item 
O and all pertinent facts and circumstances.  

Continued on next page 
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Referrals to EO Examination Classification, Continued 

 
Referral 
Procedures 
(continued) 

• The specialist should attach copies of any relevant information in the file 
that specifically supports the referral; e.g., financial data, correspondence, 
etc. 

• Obtain the manager’s signature.  

• Make a copy of Form 5666 and its attachments and place both copies with 
the nondisclosable documents in the determination case file. One copy 
will be forwarded to EO Examination. One copy is to be retained with the 
case file as nondisclosable information.  

• Attach Form 3198-A, TE/GE Special Handling Notice, to the front of the 
case file with instructions “Forward Form 5666 to Programs and Support 
Group.” 

 
Additional 
Information 

More information on the referral process can be found by reviewing the 
following: 

• IRM 7.20.1.5.1, EO Exam Classification Referrals 

• Interim guidance memorandum dated September 10, 2013, Interim 
Guidance on Referrals to Examination 

• Forms 5666, TE/GE Referral Information Report 

• Form 3198-A, TE/GE Special Handling Notice 
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Summary 

 
Key Points • EO Determinations will direct all referrals to Classification via Form 

5666. 

• If referring to SBSE or LB&I, the specialist should include a 
recommendation for referral in Item O and all pertinent facts and 
circumstances.  
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Tax Exempt and Government Entities

Referral of Cases to 
EO Examinations 
Classification

June  2014

2

Your Presenters

• Andrew Beckwith, Public Affairs Specialist
• EO, Customer Education & Outreach

• Mark Breckner, Internal Revenue Agent
• EO, Determinations

• Mary Sheer, Internal Revenue Agent
• EO, BPMO

Objectives

At the end of this lesson, you will be able to:

• Identify the procedures for referring cases to 
EO Examinations 

• Complete the required Form 5666, TEGE 

Referral Information Report

Referral of Cases to EO Examinations Classification3
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Referral Procedures

• Complete Form 5666 – Item O

• Detailed description of the reason for referral

• Evidence supporting referral to SBSE or LB&I

• Attach copies of any relevant information 

• Obtain manager’s signature

• Place copies of Form 5666 and attachments 
in file

Referral of Cases to EO Examinations Classification7

Referral Procedures (con’t.)

• EO Determinations

• Attach special handling notice to front of case 
file 

• Add instructions: “Forward Form 5666 (and 
attachments) to EP/EO Processing Unit.”

• EO Technical

• Fax Form 5666 and supporting documentation 
directly to (214) 413-5935

Referral of Cases to EO Examinations Classification8

Resources

• IRM 7.20.1.5.1, EO Exam Classification 

Referrals

• Interim guidance memorandum dated 
September 10, 2013, Interim Guidance on 

Referrals to Examination

• Forms 5666, TE/GE Referral Information 

Report

Referral of Cases to EO Examinations Classification9
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Referral of Cases to EO Examination C assification10

QUESTIONS OR COMMENTS?

Please submit 
in text chat.

Lessons Summary and Next Steps

• Political Campaign Intervention and Other 
Advocacy

• Identification of Possible Political Campaign 
Intervention Activities

• Political Campaign Intervention and Other 
Advocacy – Requesting Information

• Referral of Cases to EO Examination 
Classification

• Breakout sessions and technical workshop
Referral of Cases to EO Examinations Classification11
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Audit Selection Criteria for Self Declarers Project 

The Self Declaring Organizations, whether or not they responded to the 
CVENT questionnaire, will be reviewed by EOCA and categorized into 
four categories; “Properly Classified”, “Not Properly Classified”, 
“Properly Classified with Issues” and “ Unable to Determine”. EOCA will 
make the determination of which category an organization receives by 
reviewing  

. Approximately  will be 
selected from the “Not Properly Classified” and “Properly Classified 
with Issues” categories based on the following criteria: 

Not Properly Classified 

•  
  

 
  
  

. 

Properly Classified with Issues 

•  
  

 
  
  

 
  

FOIA 7E

FOIA 7E
FOIA 7E

FOIA 7E
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Exempt Organizations Political Activities
Dual Track Checksheet Instructions

     4.  Section 170(b)(1)(A)(vi) (relating to organizations publicly supported by charitable

if it is not a disqualified organization (see below) and is described in:
     1.  Section 170(b)(1)(A)(ii) (relating to educational institutions),
     2.  Section 170(b)(1)(A)(iii) (relating to hospitals and medical research organizations),

     6.  Section 509(a)(3) (relating to organizations supporting certain types of public charities

Eligible organizations.  A section 501(c)(3) organization is permitted to make the election 

Code).   Organizations that did make the election report on their lobbying activities in 
Expenditures To Influence Legislation (Under Section 501(h) of the Internal Revenue 
Revocation of Election by an Eligible Section 501(c)(3) Organization To Make 
To make or revoke the election, the organization must complete Form 5768, Election/

     3.  Section 170(b)(1)(A)(iv) (relating to organizations supporting government schools),

     a.  Section 170(b)(1)(A)(i) organizations (relating to churches),

          contributions,
     5.  Section 509(a)(2) (relating to organizations publicly supported by admissions, sales, 
          etc.), or

          other than those section 509(a)(3) organizations that support section 501(c)(4), (5), or
          (6) organizations).

Disqualified organizations.   The following types of organizations are not permitted to make
the election:

such organization includes persons (i) who are specifically designated representatives of
another such organization or are members of the governing board, officers, or paid 

     b.  An integrated auxiliary of a church or of a convention or association of churches, or
     c.  A member of an affiliated group of organizations if one or more members of such group 
          is described in a or b of this paragraph.

Affiliated organizations.   Organizations are members of an affiliated group of organizations
only if  (1) the governing instrument of one such organization requires it to be bound by the 
decisions of the other organization on legislative issues, or (2) the governing board of one

executive staff members of such other organization, and (ii) who, by aggregating their votes, 
have sufficient voting power to cause or prevent action on legislative issues by the first such
organization.  For more details, see section 4911 and section 501(h).

Note:   A private foundation (including a private operating foundation) is not an eligible
organization.

(Q-17, 17a & 17b)  Form 4720 is used to figure and pay the section 4955 tax that may be 
imposed on any amount paid and incurred by a section 501(c)(3) organization that participates 
or intervenes in (including the publication or distribution of statements) any political campaign 
on behalf of, or in opposition to, any candidate for public office.  The tax may be imposed even
if the political expenditure gives rise to a revocation of the organization's section 501(c)(3)
status.

Part II-B of Schedule C.

PC 8382-Checksheet Instructions Page 4 of 9  05/31/2013

IRS-JW-220-000358

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-000359

Obtained by Judicial Watch, Inc. via FOIA 



Exempt Organizations Political Activities
Dual Track Checksheet Instructions
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Exempt Organizations Political Activities
Dual Track Checksheet Instructions

nominated, elected, or appointed.  It also includes expenditures made relating to one of these

Form 8872 to report certain contributions received and expenditures made.  

  The organization's exempt functions are solely for the purpose of influencing or attempting

Termination of Political Organization.  An organization must file a final Form 8871 within 
30 days of termination.

Unless an exception applies, a tax-exempt section 527 political organization must file 

Form 8871 to notify the IRS of any material change in the information reported on a previously  

or Vice Presidential electors, whether or not such individual or electors are selected, 

or other organization (whether or not incorporated) organized and operated primarily for the 

     a Form 8871, or

publicly available on its website.

offices, which if incurred by the individual, would be allowable as a business deduction under 
section 162(a).

Political organization.   Political organization means a party, committee, association, fund,

Form 8872 - Political Organization Report of Contributions and Expenditures

state, or local public office or office in a political organization, or the election of the Presidential
influence the selection, nomination, election, or appointment of any individual to any federal, 

purpose of directly or indirectly accepting contributions or making expenditures, or both, for an
exempt function.

filed Form 8871.  Form 8871 must be filed electronically.  The IRS makes these forms 

be treated as a tax-exempt section 527 organization.  Political organizations must also use 

Exempt function.   Exempt function means the function of influencing or attempting to 

Form 8871 - Political Organization Notice of Section 527 Status

Many political organizations must use Form 8871 to notify the IRS that the organization is to 

Every section 527 political organization that accepts a contribution or makes an expenditure 
for an exempt function during the calendar year must file Form 8872, except:
  A political organization that is not required to file Form 8871,
  A political organization that is subject to tax on its income because it did not file or amend

  A qualified state or local political organization.

following requirements:

     state or local political office or office in a state or local political organization;
  The organization is subject to state law that requires it to report information that is similar
     to that required on Form 8872;

     to influence the selection, nomination, election, or appointment of any individual to any

  The organization files the required reports with the state;

A qualified state or local political organization is a political organization that meets the 

PC 8382-Checksheet Instructions Page 7 of 9  05/31/2013
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33)

Comments:

34)

Comments:





Final checksheet should be placed in the PC8302 Checksheets folder on the R-drive.

For example:  12345 13-3456789 ABCD PC8302.xls

For Data Analytics cases:

EIN_Name Control_Project Code (PC8413, PC8414, PC8415, PC8416, 8419, 8420, or 8159).xls

Final Checksheet should be placed in the PC8382 Checksheets folder on the R-Drive.

For Referral cases:

Final recommended action for organization - select 
one.  If further explanation is necessary, explain below.

Referral Control Number_EIN_Name Control_PC8302.xls

Part 10 - Disposition of Checksheet

Name this file using the ROO's standard naming convention:

For example:  12-3456789 ABCD PC8413.xls

Name this file using the ROO's standard naming convention:

Part 9 - Recommendation

If any of the above responses require further explanation, explain in the Comments  box below 
and reference the Question # being explained.

Part 8 - Miscellaneous

PC 8382 - Pol-Leg Checksheet Page 5 of 5  05/31/2013IRS-JW-220-000368
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October 4, 2012 

MEMORANDUM FOR ALL EO EXAMINATION AREA MANAGERS 

FROM: 	 Nanette M. Downing 
Director, EO Examinations 

SUBJECT: 	 Procedures for Dual Track Approach for Issues Involving 
Possible Political Campaign Intervention 

EO continues its work to enforce the rules relating to political campaigns and campaign 
expenditures. We are combining what we have learned from past projects on political 
activities with new information gleaned from the redesigned Form 990 to focus examination 
resources on serious allegations of impermissible political intervention. 

We are using a “dual track” approach. Based on Form 990 data, EO has developed risk 
models to identify potential noncompliance and inconsistencies in reporting with respect to 
possible political campaign intervention. These models will: 

1. Be checked against referrals handled through our standard referrals process to 
gather additional data; and 

2. Assist in identifying cases for examination where no referral has been received. 

Referrals alleging political campaign intervention will continue to be reviewed by a 
committee of career civil servants. In addition, other potential compliance issues involving 
possible political campaign intervention identified through risk modeling of Form 990 data 
also will be sent to a committee for evaluation. 

The attached document provides guidance for processing cases involving possible political 
campaign intervention. Any questions regarding the dual track process should be directed 
to CSCI manager Jason Kall, Team Leader Frances McKenna, or Political Activity Subject 
Matter Experts Vincent Fusco or Kim Wiley. 
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Attachment 
 
Referral Track 
 
Processing Referrals Alleging Political Campaign Intervention 
 
Standard EO referral procedures apply to processing referrals alleging political campaign 
intervention. Organizations that do not have an EO sub-module are included in this process if 
the referral contains information indicating the organization is an exempt organization.  
 
Steps for Referrals Alleging Political Campaign Intervention (all 501(c) subsections) 
 
Step 1  

A referral is received in Classification-Referrals, entered into the referral database, and 
identified as alleging that an exempt organization has engaged in prohibited political 
campaign intervention.  

 
Step 2   

The referral is classified by an experienced classifier. If the classifier determines that 
the referral does not allege political or legislative activity, it will not be included in the 
dual track process.  For instance, if the subject line of the referral letter says “political” 
but the letter alleges only a UBI issue, it would not be included in this process and 
would follow the regular classification process for referrals.  Because of the close 
relationship between political campaign and legislative activities and the need to 
review all facts and circumstances, legislative allegations should continue to be 
included.  Political Activity Subject Matter Experts will periodically review those 
screened out cases to confirm that exclusion from the process is appropriate. 

 
Step 3(a)  501(c)(3) Organizations   
 

Because political campaign intervention by 501(c)(3) organizations is prohibited, we do 
not have to wait for a return to be filed before considering compliance action.  
Therefore, 501(c)(3) referrals are sent to the Review of Operations (ROO) group 
whether or not a return is due or has been filed.    

 
Step 3(b) Other 501(c) organizations that have not filed a return 
 

Because these organizations are permitted to conduct limited political campaign 
intervention activities, a return generally is needed in order to properly evaluate all of 
the entity’s activities relative to its political campaign intervention.   

• All cases will go to ROO.  If the organization has not filed a return, ROO will 
make a determination whether the organization has been operating for more 
than a year and, therefore, a return appears to be delinquent. 

• If the return appears to be delinquent, Classification-Referrals will forward 
the case to the PARC (See Steps 7 and 8) with the recommendation for EO 
Examinations to secure the delinquent return and examine the organization, 
or for EOCA to conduct a compliance check.   

IRS-JW-220-000411
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• If it appears that a return has not been filed because the organization has 
not been operating more than a year, the case is returned to the 
Classification Referrals manager to set up as a future-year referral. The 
case will be resent to the ROO unit when the return is filed or becomes 
delinquent.  (Note: The Referrals Manager runs a monthly Future-Year 
Referrals Report and processes the required returns).  

 
Step 3(c) Other 501(c) organizations that have filed a return 
 

These referrals are sent to ROO. 
 

Step 4  
The referrals are researched by Classification-Referrals to determine whether the 
entity was examined previously under the Political Activity Compliance Initiative 
(PACI), and the result of that examination.  If it has been examined, the prior case file 
is retrieved and forwarded to the ROO for consideration along with the current 
allegation.  

 
Step 5  

The ROO secures the filed Form 990 along with any other relevant returns, such as 
Form 990-T and Form 1120-POL. 

 
Step 6  

The ROO tests the organization’s Form 990 against the risk models using a check 
sheet to see whether the risk models would have identified the alleged violation. (If no 
return has been filed, this step is skipped). ROO also completes a lead sheet on the 
case.   

 
Step 7    

The case file (including the referral) is returned to Classification-Referrals for updating 
the referral database and is forwarded for review by a Political Activities Referral 
Committee (PARC).  

 
Step 8   

The PARC reviews the case file and determines whether the case should be one of 
the following: 

 
• Future Year Referral 
• Not selected for Examination 
• Selected for Compliance Check 
• Selected for Examination (OCEP) 
• Selected for Examination (field) 
• Selected for Examination (not political) 
• Transfer to ROO (for additional research) 
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Step 2 

The CSCI researches to determine whether these organizations have been examined 
previously under the Political Activities Compliance Initiative (PACI) project.  If so, the 
prior exam case file is retrieved and forwarded to ROO for consideration along with the 
current case file.  

 
Step 3 

The list of identified organizations is forwarded to ROO.  
 
Step 4  

The ROO secures any relevant returns, such as Form 990-T and Form 1120-POL. 
 
Step 5 

ROO completes the check sheet and a lead sheet on each case and forwards the 
case file to the PARC.  

 
Step 6  

The PARC reviews the case file and determines whether the case should be one of 
the following: 

 
• Future Year Referral 
• Not selected for Examination 
• Selected for Compliance Check 
• Selected for Examination (OCEP) 
• Selected for Examination (field) 
• Selected for Examination (not political) 
• Transfer to ROO (for additional research) 

 
Step 7 

After the PARC makes a decision, the cases are returned to ROO for database 
updating.   

 
• ROO forwards cases selected for examination to CS&D for assignment.  
• Cases selected for compliance checks will be forwarded to EOCA.   
• If the PARC decides that the case does not merit examination, the case file will 

be returned to ROO for closing as a “non-select.”  
• Cases selected for a future year examination will require ROO to prepare Form 

5666, Information Report for that future year. ROO will forward Form 5666 to 
Classification-Referrals.  

• For cases that are transferred back to ROO for additional research, ROO will do 
the additional research and resubmit the case to the PARC for review. 
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EO Determinations
Referral to Review of Operations Unit

Form 14266 (6-2011) Catalog Number 57966X Department of the Treasury-Internal Revenue Servicepublish.no.irs.gov

Organization Name:

EIN:

Specialist Name:

Date:

A Review of Operations is Recommended for the following reasons:
(If any of the following issues were present or suggested in the initial application, even if resolved, consider a referral to
Review of Operations for a follow-up at some time in the future.)

1.

Fiscal Year in which Review of Operations should be conducted:2.

Conversion from a for-profit

Narrow or related controlling governing body

Foreign control or interests

Activities are sensitive or described in a critical initiative

Loans between organization and insiders

Excessive compensation

Potential UBI

Management contracts with insiders

Political/Legislative activities

Professional Fundraisers

Related to for-profit entity

Agreements negotiated during development

Changed purpose/activities during development

Organization withdrew application

Organization was denied exemption

Reason to believe organization will change operation in a manner that will preclude exemption

Validity of information contained in the application

Other (Attach Explanation) :

IRS-JW-220-000418
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TE/GE Special Handling Notice
EP EO FSLG ITG TEB

Required Entries
Person to Contact: Employee ID #:
Phone #: (            ) PBC: Group:

EIN/SSN: MFT: Plan/Report # Years/Period Ended:

T/P Name:
Name Control:

Entity Change Form 2363 Prepared
EOMF/BMF Change Form 2363-A Prepared
Send all communications per POA

EARLIEST STATUTE DATE IS:                                             for YEAR
Multiple years, Related or Key cases:

Mandatory Review/Operations, Planning & Review

Joint Committee Case (Claims > $2,000,000)
Innocent Spouse:  T/P                                 (H/W)
is innocent to the extent of  Tax $
                            Penalty Section                                           $
Other (Specify)

Unagreed Case
Installment Agreement
Sample Review
Forward to Appeals
Tech Advice
Management Identified
Proposed Adverse
Stat Notice Issued Date:
Prepare/Issue Letter:

Expedite Processing
Prompt Assessment Request, Expires:
Over $50,000 AGREED/UNPAID
Manual Refund

Bankruptcy Case #
Claim Case
Other (Specify)

Special Features
CEP/EPTA/TEP Case
TEFRA Case
Discrepancy Adjustment:
NOL - Carryback/Carryforward
Preparer Penalty Case
6700 Penalty Case
Freeze from Refunding (Explain below in Other Instructions)
Excise Tax on IRA
SFR - Substitute for Return to be Processed
Delinquent Return to be Processed

EPIC/EOIC Closing Instructions
Date Closed to Manager/Mgrs Initials:

Year:
Update Status Code to:

Disposal Code:
Project Code:
Source Code:

Close to: APU1
APU7
REVS

APU5
REVF

REVM
CLAS7

Special Interest Features - ESS Use Only
6205 Interest Free Adjustment Date:
6404(g) Notice Date:                                 Tax
       2nd Notice Date:                                 Tax
Interest Netting
Restricted Interest Case:
        IRC Section                    Interest Computation Date
Multiple Agreements:  Date of First RAR
Comments:

Other Instructions

Mandatory Review (State nature):

Year         MFT        StatuteName

Determination Cases

Referral
Referral to Director of Practice
Closing Agreement
Third Party Contact Form(s)
Informant Claim
Suspense (Cycle Time)
Prior Status Code                    Update to status 55
Project Initiative - Type:
Project Check Sheet Required
Other Instructions

Customer Contact:
Telephone Number:

Foreign Plans
Volume Submitter Plan Advisory Letters
Proposed Adverse Determination Letters
Comments Received from Interested Party
Termination with Reversions > $5,000,000
Termination Case with over 1,000 participants

Technical Advice Request
Technical Assistance Request
Request for Review of Case by Group Manager
Other (Specify)

Mandatory Review:

2% HOT        GATT   Date of 30-day letter:
Other Code Section
Penalties:

Late 6651(a)(1)
Failure to Pay 6651(a)(2)

Estimated Tax 6654

Form 3198-A (Rev. 7-2005) Catalog Number 37223H Department of the Treasury-Internal Revenue Service

Accuracy 6662
Other

( )

( )
( )

EP: EO:

Form 5666
Forward to EO Technical
Failure to Establish
Termination, 6104(c) State Notification
User Fee Refund
Other (Specify)

Mandatory Review (state nature):

Clear Button
IRS-JW-220-000419
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Tax Period                        Source    A.O.       Emp Grp/Appl Cd                Status     Serial Number                     Date                                                  Transferee’s PBC   Comments 

(P10-12) 
Primary Bus. Cd

IMF/BMF Only

(P38) EPMF
Plan Type

(P33-36)
Project Code

M. Approved by/Date

  Y     Y      Y      Y     M     M

(P39-40)
Aging Res Cd

(P40-42) Plan/Report 
Number
(MFT 46, 76, 74)

(P26-28) 
Activity Code

(P41-43)
Push Code

(P14-17) Name Control 
or Check Digit

D. Forward report to: Name/Date/Organization/Telephone

Information ReportReferral

(P1-5) CC AM424

A. Organization/Taxpayer/Plan Name: (Please Print)

E. Source of Information

 Related ExaminationB. Street Address

C. City, State and Zip Code

Application Request

     Amendment Unrelated Examination

Other (Indicate below)Prior Year Examination

(P7-8) 
Source Code

C

P. Action Taken

 SelectedAcceptedClose

Form 5666 (Rev. 5-2005)            Catalog No. 42739U              (Instructions on Back)          Department of the Treasury—Internal Revenue Service

TE/GE

(P14-18) 
Secondary Bus. Code

(P20-23) 
Emp Grp Cd

(P25-26)
MFT

(P28-29)
Status
Code

0   6

(P31) Return 
Not Requested

(P45-46)
Alpha Day

(P48) Flowthru
Indicator

(P1-12) TIN/File Source

N      N     -     N     N     N     N     N     N      N             EIN
N      N    N      -     N     N      -     N     N      N       N   SSN C

(P19-24) Tax Period (P29-38) Amount Claimed (Dollars Only)

F. Tax Period G. MFT/Plan No. H. Future Year 
(EP/EO/GE)

I. Future Year Code
(EP/EO/GE)

J. Name/EIN of Related Cases K. Statute Date

L. Prepared by

Record on File

Y

O. Information Obtained 

Q. Examination Classification Action 

    A. Screening                 B. Classification
Secure
Return

_

Line
1

(P6) Definer

D
Line

2

N. 

Y Y Y M M M M D D Y Y Y Y

IMF/BMF Only

Clear Button
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Instructions for completing specific items

Form 5666 (Rev. 5-2005)     

Check either the Referral or Information Report box, 
as appropriate. 

P7-8 thru P41-43 and items 1-14 should be 
completed by function doing referral. 

Organization/Taxpayer/Plan Name: Items A-D 
enter the complete name and address of the 
organization, taxpayer or plan, as the case may be. 

Sources of information: For an information notice, 
indicate the source of the information in item 24. 
(Leave blank for a future examination.)

Tax Period: Enter the tax period in YYYYMM format.

Future Year (EP/EO/GE): For an information notice, 
leave blank. For a future year examination, enter the 
tax year for which the future examination is being 
recommended.

Name/EIN of Related Cases: Enter the name and 
EIN of any related cases. 

Future Year Code (EP/EO/GE): For an information notice, 
leave blank. For a future year examination, enter the Push 
Code that was used on the Form 5597 (TE/GE 
IMF/BMF/EPMF Request) prepared to establish the future 
year request on the master file. The Push Codes are:

     022 - Follow-up; Exemption Granted
     023 - Follow-up; UBI
     024 - Follow-up; Payment Provisions
     025 - Inadequate Record Notice BMF (EP Only)
     081 - Future Year Returns (EP Only)

Information: Provide the information needed by the 
receiving function to handle the referral. If an examination 
is being recommended, include a brief description of the 
circumstances involved, the appropriate Code section, 
dollar amount and statute date. 

Employee Group Code: Enter the appropriate group 
code.

Approved By: Manager or supervisor of the initiator must 
sign the report and include his/her title. 

Items 13 and 14: To be completed by the function 
receiving the referral. For a future year referral, they will be 
completed by the Programs & Review Manager or 
Classification Manager when the account for the 
recommended examination is established. 
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Background 
 
In October 2008 the SPWG Governance Subteam began the Governance project to study 
the intersection between governance practices and compliance. As part of this effort, EO 
Exam created a governance check sheet and began requiring agents to complete a check 
sheet for all 501(c)(3) examinations. The 501(c)(3) cases generated a judgment sample 
that now contains over 1300 observations.  This is a very rich dataset compiled by agents 
in the field. EO Exam partnered with TE/GE Research to review the data and to 
formulate hypotheses with respect to governance procedures. In particular, we analyzed 
whether certain behaviors related to governance (as measured by responses to questions 
listed on the governance check sheet) correspond with compliant outcomes.  
 
While our work with this dataset is ongoing, we have identified certain behaviors that 
may be linked to increased compliance. However, the judgment sampling method used to 
select cases for review prevents us from drawing conclusions about the broader EO 
population.  Furthermore, we have identified some questions on the check sheet which 
appear to be more useful predictors of non-compliance than others. 
 
Continuing to gather data with the existing check sheets and in the existing manner will 
have little impact on the precision of our findings.1 To test our hypotheses, we propose 
the project team gather the remaining data on exams already begun, but discontinue the 
use of the existing check sheets on every 501(c)(3) exam initiated.  We will incorporate 
final data as it is collected. A follow-up study to further test the findings from the 
judgment sample on a broader, more representative sample of 501(c)(3) and 501(c)(4) 
organizations by using a random sample is proposed. Specifically, we recommend 
selecting two random samples of 400 organizations, one for 501(c)(3) entities and one for 
501(c)(4) entities,  to test whether the preliminary results hold up across the broader 
population. A well-designed sample would eliminate potential bias and represent a 
broader set of 501(c)(3) and 501(c)(4) organizations. 
 
Target Population and Sampling Frame 
 
The target population and sampling frame for this phase of the governance project is all 
501(c)(3) and 501(c)(4) organizations that filed either a 990 or 990-EZ for tax year 2009 
and have a status code of either 01 (Active) or 36 (self-declarers). Tax year 2009 was 
chosen because it represents the most complete and current data.2 Based on the tax return 
data available through RICS, there are approximately 380,000 501(c)(3) organizations 
and 32,000 501(c)(4) organizations. The charts below show how these entities break 
down by organizational type and form type. 
 
 
  
 

                                                 
1 A report has been circulated with the team. 
2 TY 2009 was used to show population statistics, and we will use the EINs from TY2009 to select the 
sample, but agents in the field will use the most recently filed returns when collecting the data. 
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Type Population Size Proportion of Population 
501(c)(3) Organizations 
990 filers 168,106 44.7% 
990-EZ filers 207,963 55.3% 
Total for 501(c)(3) 376,069 100.0% 
 
Type Population Size Proportion of Population 
501(c)(4) Organizations 
990 filers 9,283 28.6% 
990-EZ filers 23,175 71.4% 
Total for 501(c)(4) 32,458 100.0% 
 
The sampling frame is a list of units from which a sample is drawn. All members of the 
sampling frame have a known probability of being selected. In determining the 
appropriate sampling frame for this study, EO Exam considered also including 990-N 
filers in the population. However, the 990-N form is a registration form, not an 
information return, and applies to only very small organizations3. Additionally, the Form 
990-N Post Review Project is a current, open EO Exam project that is specifically 
examining part of this population. For these reasons, we have chosen to exclude 990-N 
filers from our sampling frame.  
 
We propose a simple random sample of 400 organizations each from 501(c)(3) and 
501(c)(4) organizations. Due to the nature of the exam process, we propose to examine 
200 of each type of organization in FY2013 and 200 of each type of organization in 
FY2014. Since we are drawing each sample initially from the same sampling frame, this 
data collection process will allow us to make projections to each population using data 
from the exams completed in both FY2013 and FY2014. We plan to report preliminary 
findings for the FY2013 data, for samples of 200 each, with a 95% confidence level and 
7% margin of error. Once the FY2014 data is incorporated into each sample, we 
anticipate having a 95% confidence level with a 5% margin of error. 
 
 

                                                 
3 Tax-exempt organizations whose annual gross receipts are normally $50,000 or less can file a 990n. The 
requirement threshold for gross receipts was $25,000 for tax years between December 31, 2007 and 
December 31, 2010.  
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Kickoff Call Agenda 
Governance – Phase 2 

November 19, 2012 
 
 
 
Introduction/Background 
 
• Phase 2 will be two statistical samples of 400 501(c)(3) organizations and 400 

501(c)(4) organizations.  
• 200 returns from each sample will be rolled out this year; and during FY 2014. 
• 501(c)(4) organizations are included because we wanted to look at the governance 

practices of another segment EO population with the inurement prohibition.  
 
Reason for Phase 2: 
• We enlisted the services of TE/GE Research to assist the project team in analyzing 

the check sheets collected during Phase 1 of the project. 
• TE/GE Research and the project team developed a method to use disposal codes to 

measure compliance and non-compliance.   
• TE/GE Research found that certain governance practices were indicators of 

compliance and non-compliance; and some items contained in the check sheet were 
neutral indicators. 

• However, their findings were limited the organizations represented by the check 
sheets; since the population was not a statistical sample, their findings could not be 
projected over the entire population of 501(c)(3) public charities.  

• As a result, the two samples we’ll be working during FY 2013 and 2014 were 
recommended by TE/GE Research and approved by Headquarters.  

 
Other: 
Samples were pulled from the Form 990 and 990-EZ tables from RICS. 
No Form 990-PF returns in samples. 
Churches were also excluded.   
 
 
Procedures 
 
• Review Phase 2 Cover Sheet  
• Review Phase 2 Project Procedures 
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Kickoff Call Agenda 
Governance – Phase 2 

November 19, 2012 
 
 
Check Sheet 
 
• Phase 2 cases will require a revised examination check sheet, Headquarters 

wanted: 
 

 Governance data on 501(c)(4) organizations;  
 More data on compensation; and  
 More data on conflict of interest policies. 

 
• Revised check sheet is close to being approved in Headquarters; then will be sent to 

Publishing.  
• The project team is working on a work around to implement.  
• For now, we are requesting groups to hold cases for a short period of time, until 

further notice. 
 
 
Examinations - Other 
 
• Phase 2 returns were pulled from entire population of 501(c)(3) and 501(c)(4) 

organizations.  
• The returns are not specialized cases.  
• Normal audit procedures for full-scope, field examinations apply.  
• When writing advisories, please follow the guidance of 4.75.15.5, No Change with 

Written Advisory Examinations.  
• During Phase 1 of project, the project team has observed advisories for size of 

governing body and lack of governing conflict of interest statements.  
• There have been some concerns expressed by Headquarters personnel regarding 

such advisories.  
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Governance Project  
Addendum to Examination Guidelines and Procedures 

Phases 1 and 2 
 

PC 8350 & 8313 - Governance Page 1 of 1 February 2013
 

 
Submission of Examination Check Sheets and Closing Documents 

 
At the conclusion of your examination of Governance project cases, please prepare 
and submit a Governance Check Sheet, and a copy of all examination closing 
letters and documents to the Governance mailbox (tege-eo-governance@irs.gov). 
The check sheet and closing letters/documents should be submitted together.  
 
Closing documents are required for all examinations with a disposal code other 
than 02 – No Change. Closing letters/documents include advisory letters, 
addendums, proposed modifications or revocations, and RARs/Form 886-A.  
 
Note: If a Governance check sheet is received without the accompanying closing 
documents and the disposal code is other than 02 – No Change, the check sheet 
will be returned for re-submission with the closing documents.  
 
As a reminder, please use the following naming conventions when submitting your 
closing documents:  
 
Closing letter: 
Closingletter_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)   
 
RAR:  
RAR_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)  
  
  

Contact Information 
 
If you have any questions, please contact Russell Renwicks (Team Leader, 
Governance Project). 
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Governance Project: Phase 2 Examination Guidelines and Procedures 
 

PC 8350 Governance – Phase 2 Page 1 of 3                                               October 2013
 

 
Background 

 
The Governance project started in FY 2008 as a multi-year project to study the 
relationship between governance practices of (some) exempt organizations and 
their relationship, if any, to tax compliance.  
 
Phase 1 of the Governance project collected data on the governance practices of 
IRC 501(c)(3) public charities by requiring Agents to submit an examination check 
sheet for all public charity examinations; and included three project return samples 
that were selected based on the make up and size of their governing bodies.  
 
Phase 2 of the project collect data on the governance practices of IRC 501(c)(3) 
and 501(c)(4) organizations. Governance check sheets will only be required for 
those organizations included in the samples. 
 
Remember: The Internal Revenue Code does not expressly refer to governance 
policies, practices, or requirements.  
 
 

Objectives 
 
The objective of the project, as written in the project proposal, “is to study the 
intersection between governance practices and compliance.” 
 
A key word in the above paragraph is the word “study”. As noted above, the Internal 
Revenue Code does not expressly refer to governance policies, practices, or 
requirements. You should be mindful of this while conducting project examinations.  

 
 
Project Returns 

 
Returns for Phase 2 of the Governance project have been assigned Project Code 
8350 and Special Definer Code 1150. Phase 2 examinations will include IRC 
501(c)(4) organizations.   
 
Phase 2 returns consist of two statistical samples that were selected by TE/GE 
Research and Analysis. As such, the returns cannot be surveyed except for 
situations beyond our control. The samples consist of the following:  
 
• 400 returns for IRC 501(c)(3) organizations; and  
• 400 returns for IRC 501(c)(4) organizations.   
 
During FY 2013 and FY 2014, 200 returns from each sample will be rolled out for 
examination. The returns are expected to be full-scope, field examinations.  
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Governance Project: Phase 2 Examination Guidelines and Procedures 
 

PC 8350 Governance – Phase 2 Page 2 of 3 October 2013
 

Project Definer Codes and Additional/Related Return Pickups  
 
To assist in monitoring the Phase 2 project returns, SDC 1150 has been assigned 
to the returns. All primary returns for the project that originated from the 
Classification Unit were established with SDC 1150.  
 
Any returns (prior year, subsequent year, or related return) that are picked up 
relating to a primary return for the project should include Project Code 8350 and 
SDC 1151.  
 
Note: In some instances, SDC may be referred to as Project Definer Code 
(RCCMS) or Tracking Codes (Forms 5595 and 5598). 

 
 
Return Surveys 

 
As indicated above, the returns for Phase 2 of the Governance project are 
statistical samples. Primary returns cannot be surveyed unless a subsequent year 
Form 990 or 990-EZ return is established for the same organization. In those 
situations, the subsequent year that is established will become the primary return 
and should be established with Project Code 8350 and SDC 1150.  
 
If there is a valid business reason to survey a return, Agents should discuss the 
matter with their Group Manager; and coordinate the survey with the project’s Team 
Leader, Russell Renwicks, or Analyst, Michael Belscher.   
 
For extraordinary situations where a survey is being contemplated without picking 
up a subsequent year, please contact Russell Renwicks.  
 
As Phase 2 progresses returns start to age, groups will be allowed to survey the 
current year return in their possession and pickup a subsequent year return. 
However, we ask that such surveys be coordinated with Russell Renwicks or Michael
Belscher, the project’s analyst. 
 

 
 
Mandatory Review 

 
Returns for the Governance project are generally not subject to Mandatory Review.  
However, the outcome of your examination may cause your case to be subject to 
Mandatory Review. To determine if Mandatory Review is required for your case, 
please refer to IRM 4.75.17.4 (Cases Subject to Review.)   
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Governance Project: Phase 2 Examination Guidelines and Procedures 
 

PC 8350 Governance – Phase 2 Page 3 of 3 October 2013
 

 
Case Closing – Other Than No Change Cases (Disposal Code 02) 

 
At the conclusion of your examination, please submit a copy of all closing letters 
(including proposed modification or revocation), audit reports, forms and any 
attachments to the project team.  Send your information electronically to Michael 
Belscher (michael.c.belscher@irs.gov).   
 
Please use the following naming conventions when submitting your documents:  
 
Closing letter: 
Closingletter_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)   
 
RAR:  
RAR_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)  
  
Survey: 
F1900_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)  

 
 
Examination Check Sheets 

 
A revised Governance Check Sheet will be required for Phase 2 project returns. 
The current check sheet with an 2-2013 revision date should not be used for 
Phase 2 examinations.  
 
 

Communication and Contact Information 
 
The project team will schedule periodic teleconferences with Managers and Agents 
in the field to discuss issues and matters of concern regarding project 
examinations. The teleconferences will also allow for question and answer 
sessions; and Managers/Agents should feel free to share information about their 
examinations.    
 
As questions or concerns arise about project examinations, you may also contact 
the project’s Team Leader (Russell Renwicks) or Analyst (Michael Belscher). 

 

IRS-JW-220-000432

Obtained by Judicial Watch, Inc. via FOIA 



Governance Project: Phase 2 Examination Guidelines and Procedures 
 

PC 8350 Governance – Phase 2 Page 1 of 3 November 2012
 

 
Background 

 
The Governance project started in FY 2008 as a multi-year project to study the 
relationship between governance practices of (some) exempt organizations and 
their relationship, if any, to tax compliance.  
 
Phase 1 of the Governance project collected data on the governance practices of 
IRC 501(c)(3) public charities by requiring Agents to submit an examination check 
sheet for all public charity examinations; and included three project return samples 
that were selected based on the make up and size of their governing bodies.  
 
Phase 2 of the project collect data on the governance practices of IRC 501(c)(3) 
and 501(c)(4) organizations. Governance check sheets will only be required for 
those organizations included in the samples. 
 
Remember: The Internal Revenue Code does not expressly refer to governance 
policies, practices, or requirements.  
 
 

Objectives 
 
The objective of the project, as written in the project proposal, “is to study the 
intersection between governance practices and compliance.” 
 
A key word in the above paragraph is the word “study”. As noted above, the Internal 
Revenue Code does not expressly refer to governance policies, practices, or 
requirements. You should be mindful of this while conducting project examinations.  

 
 
Project Returns 

 
Returns for Phase 2 of the Governance project have been assigned Project Code 
8350 and Special Definer Code 1150. Phase 2 examinations will include IRC 
501(c)(4) organizations.   
 
Phase 2 returns consist of two statistical samples that were selected by TE/GE 
Research and Analysis. As such, the returns cannot be surveyed except for 
situations beyond our control. The samples consist of the following:  
 
• 400 returns for IRC 501(c)(3) organizations; and  
• 400 returns for IRC 501(c)(4) organizations.   
 
During FY 2013 and FY 2014, 200 returns from each sample will be rolled out for 
examination. The returns are expected to be full-scope, field examinations.  
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Governance Project: Phase 2 Examination Guidelines and Procedures 
 

PC 8350 Governance – Phase 2 Page 2 of 3 November 2012
 

Project Definer Codes and Additional/Related Return Pickups  
 
To assist in monitoring the Phase 2 project returns, SDC 1150 has been assigned 
to the returns. All primary returns for the project that originated from the 
Classification Unit were established with SDC 1150.  
 
Any returns (prior year, subsequent year, or related return) that are picked up 
relating to a primary return for the project should include Project Code 8350 and 
SDC 1151.  
 
Note: In some instances, SDC may be referred to as Project Definer Code 
(RCCMS) or Tracking Codes (Forms 5595 and 5598). 

 
 
Return Surveys 

 
As indicated above, the returns for Phase 2 of the Governance project are 
statistical samples. Primary returns cannot be surveyed unless a subsequent year 
Form 990 or 990-EZ return is established for the same organization. In those 
situations, the subsequent year that is established will become the primary return 
and should be established with Project Code 8350 and SDC 1150.  
 
If there is a valid business reason to survey a return, Agents should discuss the 
matter with their Group Manager; and coordinate the survey with the project’s Team 
Leader, Russell Renwicks, or Analyst, Eric Thomas.   
 
For extraordinary situations where a survey is being contemplated without picking 
up a subsequent year, please contact Russell Renwicks.  
 
As Phase 2 progresses returns start to age, groups will be allowed to survey the 
current year return in their possession and pickup a subsequent year return. 
However, we ask that such surveys be coordinated with Russell Renwicks or Eric 
Thomas, the project’s analyst. 
 

 
 
Mandatory Review 

 
Returns for the Governance project are generally not subject to Mandatory Review.  
However, the outcome of your examination may cause your case to be subject to 
Mandatory Review. To determine if Mandatory Review is required for your case, 
please refer to IRM 4.75.17.4 (Cases Subject to Review.)   
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Governance Project: Phase 2 Examination Guidelines and Procedures 
 

PC 8350 Governance – Phase 2 Page 3 of 3 November 2012
 

 
Case Closing – Other Than No Change Cases (Disposal Code 02) 

 
At the conclusion of your examination, please submit a copy of all closing letters 
(including proposed modification or revocation), audit reports, forms and any 
attachments to the project team.  Send your information electronically to Eric 
Thomas (eric.thomas@irs.gov).   
 
Please use the following naming conventions when submitting your documents:  
 
Closing letter: 
Closingletter_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)   
 
RAR:  
RAR_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)  
  
Survey: 
F1900_PC 8350 EO Name Initials (Agent Last Name MM-DD-YYYY)  

 
 
Examination Check Sheets 

 
A revised Governance Check Sheet will be required for Phase 2 project returns. 
The current check sheet with an 11-2009 revision date should not be used for 
Phase 2 examinations.  
 
 

Communication and Contact Information 
 
The project team will schedule periodic teleconferences with Managers and Agents 
in the field to discuss issues and matters of concern regarding project 
examinations. The teleconferences will also allow for question and answer 
sessions; and Managers/Agents should feel free to share information about their 
examinations.    
 
As questions or concerns arise about project examinations, you may also contact 
the project’s Team Leader (Russell Renwicks) or Analyst (Eric Thomas). 
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Governance Project Proposal    

 2

  
A.  BACKGROUND and PROBLEM/ISSUE:  
 
Although the Internal Revenue Code does not expressly refer to governance practices, the 
Internal Revenue Service believes a well-governed organization is more likely to comply with the 
tax law. Adhering to principles of good governance is consistent with a tax-exempt organization’s 
charitable objectives and helps an organization identify and resolve problems. In its 2008 Report 
of Recommendations, the Advisory Committee for TE/GE (the ACT), highlighting lack of 
evidence, questioned whether specific governance practices in fact result in greater compliance 
with the tax laws.  

 
 

B. OBJECTIVES:  
 

The objective of this project is to study the intersection between governance practices and 
compliance. 
 
 
C. HOW THE PROJECT WOULD BE CONDUCTED: 

Will referrals received in Classification with the same or similar issues be included in the project:  Yes  No 
 

The project will involve:data collection, training, and examinations. 

1. Capturing Data  

EO Examination will:  

a. Expand EO Classification Database.  EO Classification maintains a database of 
referrals; the database identifies the alleged area of non-compliance for each referral.  
The project team will work with EO Classification to capture referral data on 
governance.  If EO ultimately determines that poor governance yields a higher likelihood 
of non-compliance, the IRS can focus examination efforts towards organizations with 
these alleged problems.   

b. Establish New Principle issue Codes (PICs).  The examining agent selects up to four  
PICs for each closed case, identifying the area of non-compliance. In order to track 
future closures more accurately and capture governance-related issues, the project 
team will work with EPR to add governance-related principle issue codes.  For example: 

1. Operational – Governance –  

2. Operational – Governance –  

3. Operational – Governance –  

c. Study Past Examinations.  The IRS will attempt to evaluate closed examinations 
resulting in adverse actions to determine whether the non-compliance was a 
consequence of poor governance.    

d. Develop Exam Checksheet.  EO will develop a checksheet, based on Part VI of the 
redesigned Form 990, to capture governance data from each organization examined.   

FOIA 7E

FOIA 7E

FOIA 7E
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DEPARTMENT OF THE TREASURY 
INTERNAL REVENUE SERVICE  

WASHINGTON, D.C.  20224  
 
 
 
 

 
                                  September 10, 2013 

 
 

                                            Control No: TEGE-07-0913-14 
                                                Affected IRM: 7.20.1 

                                                                          Expiration Date: September 10, 2014 
 
MEMORANDUM FOR EXEMPT ORGANIZATIONS DETERMINATIONS UNIT 
 
FROM: Kenneth Corbin /s/ Ken Corbin 
  Acting Director, Exempt Organizations, TE/GE 
 
SUBJECT:    Interim Guidance on Referrals to EO Examinations 
 
Currently, IRM 7.20.1 provides two separate methods of referring cases to EO 
Examinations.  When there is a strong likelihood that there are past taxes and/or 
penalties due, a referral is made via Form 5666 to the EO Examinations Classification 
Unit (Classification), as provided by IRM 7.20.1.5.1. However, when the specialist 
suspects that the organization's activities might jeopardize its exempt status, but the 
specialist does not have sufficient cause to deny exemption, a referral is made to the 
EO Examinations Review of Operations (ROO) via Form 14266, as indicated in IRM 
7.20.1.5.2.   
 
It has been pointed out that IRM 4.75.5 provides that all internal referrals to EO 
Examinations are processed through Classification. Accordingly, EO Determinations will 
direct all referrals to Classification via Form 5666. The ROO will no longer accept 
referrals from EO Determinations. This change in procedure is effective immediately. 
 
Any questions are to be directed to Rogelio Vera at 214-413-5411 or Mary Sheer at 
513-263-4501. 
 
The content of this memorandum will be incorporated into IRM 7.20.1. 

T A X  E X E M P T  A N D  
G O V E R N M E N T  E N T I T I E S  

D I V I S I O N  
 

IRS-JW-220-000441

Obtained by Judicial Watch, Inc. via FOIA 



 
                        DEPARTMENT OF THE TREASURY 
                                    INTERNAL REVENUE SERVICE 
                                          Washington, D.C. 20224 
 

 
 

            June 25, 2013 

                    Control No: TEGE-07-0613-08 
                                                                                   Affected IRM:  IRM 7.20.2 
 Expiration Date: 06-25-2014  
                                                                                            
     
 
MEMORANDUM FOR EXEMPT ORGANIZATION DETERMINATIONS UNIT AND 
EXEMPT ORGANIZATIONS TECHNICAL UNIT 
 
FROM: Kenneth Corbin /s/ 
 Director, Exempt Organizations, TE/GE 
      
SUBJECT: Interim Guidance on Optional Expedited Process for Certain Exemption 

Applications Under Section 501(c)(4) 
 
The purpose of this memorandum is to provide interim administrative guidance to 
Exempt Organizations Determinations Unit and Exempt Organizations Technical Unit 
regarding an optional expedited process for certain exemption applications under 
section 501(c)(4).   
 
In the interest of effective and efficient tax administration and to assist in the transparent 
and consistent review of applications for tax-exempt status under section 501(c)(4), the 
IRS is offering an optional expedited process for organizations that have submitted 
501(c)(4) applications.  This optional expedited process is currently available only to 
applicants for 501(c)(4) status with applications pending for more than 120 days as of 
May 28, 2013 that indicate the organization may be involved in political campaign 
intervention or issue advocacy (“identified pending applications”).   
 
Exempt Organizations Determinations Unit and Exempt Organizations Technical Unit 
must follow the attached procedures for the identified pending applications beginning 
June 13, 2013.  Any questions are to be directed to Karen Schiller, Director, Rulings 
and Agreements, Exempt Organizations, TE/GE. 
 
The content of this memorandum will be incorporated in IRM 7.20.2.  
 
 
cc: www.IRS.gov  
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Optional Expedited Process for Certain Exemption Applications  

Under Section 501(c)(4) 

 

Outlined below are the steps of a new process for achieving expedited and fair 
processing of certain exemption applications under section 501(c)(4), specifically, those 
applications for section 501(c)(4) exemption that have been pending 120 or more days 
since filing as of May 28, 2013 and that indicate the organization may be involved in 
political campaign intervention or issue advocacy (hereinafter, “pending applications”). 

Step 1: IRS Ensures Reviews for Private Inurement 

The IRS will promptly review all signed pending applications to ensure the case does 
not indicate any private inurement.   

If there are no private inurement concerns, the pending application will proceed to step 
2.  If there are concerns with private inurement, the pending application will be referred 
to Exempt Organizations Technical for technical assistance with regard to private 
inurement issues after completion of Step 1 for all other pending applications. 

If any pending applications are determined ready to be granted favorable status, 
Exempt Organizations Determinations will proceed to issuing the favorable 
determination letter and steps 2 through 5 will not apply to such applications. 

Step 2: Offering Expedited Option Process  

By letter to the applicant, Exempt Organizations Determinations will provide an optional 
expedited process for all pending applications for which there are no indications of 
private inurement. The expedited option process will permit these applicants to make 
representations under penalties of perjury regarding their past, current, and anticipated 
future political campaign intervention and social welfare activity and the IRS would then 
issue favorable determination letters regarding these applications without further review.  
The favorable determination letter will be issued within two weeks of receipt of the 
signed representations by Exempt Organizations Determinations. 

This process would be optional; applicants could determine whether they want to 
provide the representations, assuming they are able to do so, or whether they want the 
IRS to continue to review their application with regard to political campaign intervention 
or advocacy issues and requirements for section 501(c)(4) status. 

The expedited option letter will request a response by the applicant within 45 days.  
During the period in which the applicant is considering the expedited option process, 
Exempt Organizations Determinations will refer the pending applications to Exempt 

IRS-JW-220-000443

Obtained by Judicial Watch, Inc. via FOIA 



 

2 
 

Organizations Technical for technical assistance.  During this period, Exempt 
Organizations Technical, with assistance from Chief Counsel attorneys, will review the 
pending applications for purposes of making a proposed recommendation should the 
applicant not provide the expedited option representations.  If Exempt Organizations 
Technical and Chief Counsel attorneys determine a favorable determination is 
warranted, Exempt Organizations Technical will instruct Exempt Organizations 
Determinations to issue a favorable determination letter and steps 3 through 5 will not 
apply to such application.1   

Step 3: IRS Processing of Applications  

Expedited Option Process—Any applicant that provides the representations 
under penalties of perjury will receive a favorable determination from Exempt 
Organizations Determinations within 2 weeks of receiving the signed 
representations.  Like all organizations receiving a favorable determination of 
exempt status, the organization may be subject to examination by the IRS and 
the organization’s exempt status may be revoked if, and as the tax year in which, 

the facts and circumstances indicate exempt status is no longer warranted.  
Revocation may be retroactive to the date of formation if the facts and 
circumstances indicate the representations were not accurate.  An organization 
may no longer rely on the determination letter issued as part of this expedited 
option process for any tax year in which its activities are no longer consistent with 
the representations, if the applicable legal standards change, or if the 
determination letter is revoked.  If the organization determines that it continues to 
be described in section 501(c)(4) notwithstanding the fact that its activities are no 
longer consistent with the representations, it may continue to take the position 
that it is described in section 501(c)(4) and file Form 990, Return of Organization 
Exempt From Income Tax, but it must notify the IRS about such representations 
ceasing to be correct on Schedule O, Supplemental Information, of the Form 
990.   

An organization receiving the expedited option letter that provides the 
representations may be referred to the Review of Operations Unit for subsequent 
review.  

Regular Process—If an applicant received the expedited option letter and does 
not provide the additional representations under the expedited option process 
within 45 days from the date of the letter, Exempt Organizations Determinations 

                                                           
1 The favorable determination letter will include an addendum that will instruct the 
applicant to disregard the expedited option letter.  
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will formally transfer2 the pending application to Exempt Organizations Technical 
and Exempt Organizations Technical will review and process the pending 
application under Steps 4 and 5.   

Step 4: Reviewing the Pending Application under the Regular Process--
Documenting Review and Recommendations 

Review of the pending applications under the regular process will include review by 
Exempt Organizations Technical, Chief Counsel attorneys, and (in some cases) a newly 
formed Advocacy Application Review Committee (Review Committee) comprised of 3 
career executives from the IRS and the Office of Chief Counsel.3  

Exempt Organizations Technical will review the facts and circumstances in the pending 
application and any other materials to determine if the organization is operated primary 
for social welfare purposes, including by evaluating the amount of political campaign 
intervention activity.  The issues will be analyzed as quickly as possible under current 
law, using available resources in applying the law to the facts.  

Under the regular process, Exempt Organizations Technical will document4 its review of 
the pending application and its recommendation regarding a favorable or adverse 
determination.   

Favorable Recommendation: If the recommendation is for a favorable 
determination, Chief Counsel attorneys will review the application and 
documentation of the recommendation.  If Chief Counsel attorneys concur with 
the recommendation, Exempt Organizations Technical will issue the favorable 
determination, except in close cases in which Exempt Organizations Technical or 
Chief Counsel attorneys determine further review is warranted and send the 
favorable determination recommendation to the Review Committee.  Any level of 
review may note a recommendation, or review an earlier level’s recommendation, 

regarding referral to the Review of Operations Unit.  If Chief Counsel attorneys 
do not agree with the favorable determination recommendation, the application 
will be sent to the Review Committee for further review.  

Adverse Recommendation: If the recommendation is for an adverse 
determination, Chief Counsel attorneys will review the application and 

                                                           
2 These pending applications have already been referred to Exempt Organizations 
Technical in Step 2. 
3 The Committee will be comprised of the Director, EO; Commissioner (TE/GE); and 
Division Counsel/Associate Chief Counsel (TEGE), or their delegates. 
4 Documentation will be done consistently through a template; reviewer will be noted by 
an identifying number rather than by name. 
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documentation of the recommendation.  If Chief Counsel attorneys disagree with 
the recommendation, they will provide a brief explanation of their views and send 
the application to the Review Committee.  If Chief Counsel attorneys agree with 
the recommendation, they will assist Exempt Organizations Technical in 
preparing the proposed adverse determination letter and will follow normal 
processes in communicating with the applicant to offer an adverse conference 
(which would be provided on an expedited basis).  If the adverse conference 
results in a changed recommendation to a favorable determination, Exempt 
Organizations Technical will issue the favorable determination, unless Exempt 
Organizations Technical or Chief Counsel attorneys recommend further review 
by the Review Committee. 

If the adverse conference is held and does not result in a changed 
recommendation, the pending application will be sent to the Review Committee 
in Step 5. 
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Step 5: Committee Review of Adverse Recommendations and Difficult Cases 
Regarding Favorable Determinations 

If, after Step 4, Exempt Organizations Technical and Chief Counsel attorneys 
recommend an adverse determination or conclude that additional review is needed 
regarding a potential favorable determination, the Review Committee will review the 
application, the documentation of the recommendations at all levels, the proposed 
adverse determination (if any), and any additional information from the adverse 
conference (if any).  The Review Committee will apply the law to the facts presented 
and evaluate whether the applicant has satisfied the requirements for exemption under 
501(c)(4). 

With respect to an adverse recommendation, if the Review Committee concurs, Exempt 
Organizations Technical will issue an adverse determination. If the Review Committee 
does not agree, the Review Committee will instruct Exempt Organizations Technical to 
issue a favorable determination.  

With respect to a favorable recommendation, if the Review Committee concurs, Exempt 
Organizations Technical will issue a favorable determination.  If the Review Committee 
does not agree, the Review Committee will instruct Exempt Organizations Technical to 
issue a proposed adverse determination and follow the normal process with regard to 
an adverse conference.  Any additional information presented in an adverse conference 
will be shared with the Review Committee for consideration prior to issuance of any final 
adverse determination.  

In any case, the Review Committee may recommend referral to the Review of 
Operations Unit for subsequent review.   
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DEPARTMENT OF THE TREASURY 
INTERNAL REVENUE SERVICE 

WASHINGTON, D.C. 20224  
 
 

       July 28, 2014 
 

       Control No:  TEGE-07-0714-0022 
       Affected IRM:  IRM 7.20.2 
       Expiration Date: July 28, 2016 
  
MEMORANDUM FOR EXEMPT ORGANIZATIONS DETERMINATIONS UNIT AND EXEMPT 
ORGANIZATIONS TECHNICAL UNIT 
 
 
FROM: Matthew A. Weir  /s/ Matthew A. Weir  
  Director, Rulings and Agreements, Exempt Organizations  
 
SUBJECT: Interim Guidance on Optional Expedited Process for Applicants for Section 

501(c)(4) Status Who Received a Letter 5228 Before December 23, 2013 
 
On June 25, 2013, Exempt Organizations issued Interim Guidance Memo TEGE-07-0613-08 
(the “June 25, 2013 memorandum”), which provided interim administrative guidance to the 
Exempt Organizations Determinations Unit (EOD) and the Exempt Organizations Technical Unit 
(EOT) regarding an optional expedited process for applicants for section 501(c)(4) status with 
applications pending for more than 120 days as of May 28, 2013, that indicate the organization 
may be involved in political campaign intervention or issue advocacy (“identified pending 
applications”). The June 25, 2013 memorandum was reissued without modification as Interim 
Guidance Memo TEGE-07-0614-0016. 
 
Since the issuance of the original June 25, 2013 memorandum, other interim guidance 
memoranda were released that modified some portions of the process originally described in 
the June 25, 2013 memorandum.  These memoranda included Interim Guidance Memo TEGE-
07-0713-12 (July 18, 2013) (providing for the transfer of applications to EOT), Interim Guidance 
Memorandum TEGE-07-0913-14 (September 10, 2013) (stating that referrals will now be sent 
through the Exempt Organizations Examinations Classifications Unit instead of the Review of 
Operations Unit), and Interim Guidance Memorandum TEGE-07-0514-0012 (May 19, 2014) 
(providing for Office of Appeals review of proposed adverse determinations issued by EOT).   
 
EOT has processed cases according to the procedures described in all applicable interim 
guidance impacting the optional expedited program as initially described in the June 25, 2013 
memorandum.  The purpose of this Interim Guidance is to consolidate the various interim 
guidance memoranda impacting the original optional expedited program described in the June 
25, 2013 memorandum into a single document that clearly describes the process that Exempt 
Organizations has used and will continue to use in processing the identified pending 
applications.  
 
This memorandum applies only to applicants for section 501(c)(4) status who received a 
Letter 5228 (6-2013), Application Notification of Expedited 501(c)(4) Option, before 
December 23, 2013. Applicants for section 501(c)(4) status who receive a Letter 5228 (9-2013) 
on or after December 23, 2013, are subject to the expanded optional expedited process 
described in TEGE-07-1213-24 (December 23, 2013) or any of its future updates. Applicants for 
section 501(c)(4) status who have not yet received a Letter 5228 but believe they may be 
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eligible for the optional expedited process should also consult TEGE-07-1213-24 (December 23, 
2013) or any of its future updates. 
 
The content of this memorandum will be incorporated in IRM 7.20.2. 
 
Please contact the Senior Manager, Rulings and Agreements, Technical with any questions 
regarding the application of this memorandum. 
 
 
cc: www.IRS.gov 
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Optional Expedited Process for Applicants for Section 501(c)(4) Status Who Received a 
Letter 5228 before December 23, 2013 

 
Outlined below are the steps of the process for achieving expedited and fair processing of the 
exemption applications of those applicants for section 501(c)(4) status that received a Letter 
5228, Application Notification of Expedited 501(c)(4) Option (6-2013),1 before December 23, 
2013 (hereinafter, “identified pending applications”). All identified pending applications had been 
pending 120 or more days since filing as of May 28, 2013 and indicated the applicant may be 
involved in political campaign intervention or issue advocacy. 
 
Step 1: IRS Ensures Reviews for Private Inurement  
 
The IRS will promptly review all signed identified pending applications to ensure the case does 
not indicate any private inurement.  
 
If there are no private inurement concerns, the identified pending application will proceed to step 
2. If there are concerns with private inurement, the identified pending application will be 
transferred to EOT after completion of Step 1 for all other identified pending applications.2  
 
If any identified pending applications are determined ready to be granted favorable status, EOD 
will proceed to issuing the favorable determination letter and steps 2 through 5 will not apply to 
such applications.  
 
Step 2: Offering Expedited Option Process  
 
By letter to the applicant (Letter 5228), EOD will provide an optional expedited process for all 
identified pending applications for which there are no indications of private inurement. The 
optional expedited process will permit these applicants to make representations under penalties 
of perjury regarding their past, current, and anticipated future political campaign intervention and 
social welfare activity.  Applicants choosing to make the representations will receive a favorable 
determination letter from the IRS without further review. The favorable determination letter will 
be issued within two weeks of receipt of the signed representations. 
 
This process is optional; applicants may determine whether they want to provide the 
representations, assuming they are able to do so, or whether they want the IRS to continue to 
review their application with regard to political campaign intervention or advocacy issues and 
requirements for section 501(c)(4) status.  
 
Letter 5228 will request a response by the applicant within 45 days. During the period in which 
the applicant is considering whether to make the representations in Letter 5228, EOD will 

                     
1 All references to Letter 5228 made hereinafter are intended to refer to the Letter 5228 approved in June 
2013 that was sent to certain applicants before December 23, 2013.    
2 The original June 25, 2013 memorandum provided that pending applications “will be referred to Exempt 
Organizations Technical for technical assistance with regard to private inurement issues after completion 
of Step 1 for all other pending applications.”  The July 18, 2013 Interim Guidance Memo TEGE-07-0713-
12 (the “July 18, 2013 memorandum”) modified that step to provide that the “[t]hose identified pending 
applications raising inurement concerns (described in Step 1) have already been formally transferred to 
Exempt Organizations Technical.”   
 

IRS-JW-220-000450

Obtained by Judicial Watch, Inc. via FOIA 



 

transfer the identified pending applications to EOT.3  During this period, EOT, with assistance 
from Chief Counsel attorneys, will review the identified pending applications for purposes of 
making a proposed recommendation should the applicant not provide the representations in 
Letter 5228. If EOT and Chief Counsel attorneys determine a favorable determination is 
warranted, EOT will issue a favorable determination letter4 and steps 3 through 5 will not apply 
to such application.5  
 
Step 3: IRS Processing of Applications  
 

Optional Expedited Process: Any applicant that provides the representations under 
penalties of perjury will receive a favorable determination from EOD or EOT6 within 2 
weeks of receiving the signed representations. Like all organizations receiving a 
favorable determination of exempt status, the organization may be subject to 
examination by the IRS and the organization’s exempt status may be revoked if, and as 
of the tax year in which, the facts and circumstances indicate exempt status is no longer 
warranted. Revocation may be retroactive to the date of formation if the facts and 
circumstances indicate the representations were not accurate. An organization may no 
longer rely on the determination letter issued as part of this optional expedited process 
for any tax year in which its activities are no longer consistent with the representations, 
if the applicable legal standards change, or if the determination letter is revoked. If the 
organization determines that it continues to be described in section 501(c)(4) 
notwithstanding the fact that its activities are no longer consistent with the 
representations, it may continue to take the position that it is described in section 
501(c)(4) and file Form 990, Return of Organization Exempt From Income Tax, but it 
must notify the IRS about such representations ceasing to be correct on Schedule O, 
Supplemental Information, of the Form 990.  
 
An organization receiving Letter 5228 that provides the representations may be referred 
to the Exempt Organizations Classification Unit7 for subsequent review.  

                     
3 The June 25, 2013 memorandum provided that, “During the period in which the applicant is considering 
the expedited option process, Exempt Organizations Determinations will refer the pending applications to 
Exempt Organizations Technical for technical assistance.”  This language was modified by the July 18, 
2013 memorandum which instructed EOD to formally transfer the identified pending applications to EOT 
rather than referring them for technical assistance.  
4 
The June 25, 2013 memorandum provided that “Exempt Organizations Technical will instruct Exempt 

Organizations Determinations to issue a favorable determination letter . . . . ”  This language was modified 
by the July 18, 2013 memorandum which stated, “Because all identified pending applications have been 
formally transferred to Exempt Organizations Technical, the favorable determination letters described in 
Step 2 will be issued by Exempt Organizations Technical rather than Exempt Organizations 
Determinations.” 
5 In such cases, the favorable determination letter will include an addendum that will instruct the applicant 
to disregard the Letter 5228 it had received.   
6 The original June 25, 2013 memorandum provided that favorable determination letters would be “issued 
within two weeks of receipt of the signed representations by Exempt Organizations Determinations.”  
Because the July 18, 2013 memorandum stated that cases would be formally transferred to EOT during 
the 45-day period, favorable determination letters could also be issued by EOT. 
7 The June 25, 2013 memorandum originally stated that an “organization receiving the expedited option 
letter that provides the representations may be referred to the Review of Operations Unit for subsequent 
review.”  Under Interim Guidance Memorandum TEGE-07-0913-14 (September 10, 2013), the Review of 
Operations Unit no longer accepts referrals.  Instead referrals must go through the  Exempt Organizations 
Examinations Classification Unit 
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Regular Process: If an applicant received Letter 5228 and does not provide the 
additional representations under the optional expedited process within 45 days from the 
date of the letter, EOT will review and process the pending application under Steps 4 
and 5.  

 
Step 4: Reviewing the Pending Application under the Regular Process--Documenting 
Review and Recommendations  
 
Review of the pending applications under the regular process will include review by EOT, Chief 
Counsel attorneys, and (in some cases) a second layer of review by supervisory personnel in 
Chief Counsel and Exempt Organizations.8    
 
EOT and Chief Counsel attorneys will review the facts and circumstances in the pending 
application and any other materials to determine if the organization is operated primarily for 
social welfare purposes, including by evaluating the amount of political campaign intervention 
activity. The issues will be analyzed as quickly as possible under current law, using available 
resources in applying the law to the facts.  
 
Under the regular process, EOT and Chief Counsel attorneys will document9 their review of the 
pending application and their recommendation regarding a favorable or adverse determination 
or a request for additional information.  
 

Favorable Recommendation: If the recommendation of both EOT and Chief Counsel 
attorneys is for a favorable determination, EOT will issue the favorable determination.  
In some cases, Exempt Organizations Technical and Chief Counsel attorneys may 
recommend referral of a recipient of a favorable determination to the Exempt 
Organizations Classification Unit for subsequent review.10 
 
Adverse Recommendation: If the recommendation of both EOT and Chief Counsel 
attorneys is for an adverse determination and the supervisory personnel agree with this 
recommendation, Chief Counsel attorneys will assist EOT in preparing the proposed 
adverse determination letter and EOT will follow normal processes in issuing the letter 
and notifying the applicant that it may file a protest and request a conference with EOT 
(which would be provided on an expedited basis). Pursuant to Interim Guidance 
Memorandum TEGE-07-0514-0012 (May 19, 2014), applicants receiving a proposed 
adverse determination letter from Exempt Organizations Technical may also request 
review of their application by the IRS Office of Appeals.  EOT will advise applicants with 

                     
8 The June 25, 2013 memorandum said that review of pending applications would include, in some cases, 
review by a new Advocacy Application Review Committee (the “Review Committee”), which was to be 
“comprised of 3 career executives from the IRS and the Office of Chief Counsel,” which were identified in 
a footnote as the “Director, EO; Commissioner (TE/GE); and Division Counsel/Associate Chief Counsel 
(TEGE), or their delegates.”  As discussed further in note 11, the process of referring cases to the Review 
Committee was superseded by Interim Guidance Memorandum TEGE-07-0514-0012 (May 19, 2014),    
9 Documentation will be done consistently through a template; reviewer will be noted by an identifying 
number rather than by name.  
10 

The June 25, 2013 memorandum originally stated “Any level of review may note a recommendation, or 
review an earlier level’s recommendation, regarding referral to the Review of Operations Unit.”  As noted 
above in note 7, referrals now go through the Exempt Organizations Classification Unit.  
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pending proposed adverse determination letters that they may request review by the 
Appeals Office.    
 
If the organization files a protest and/or has a conference with EOT, and that protest 
and/or conference results in a changed recommendation to a favorable determination, 
EOT will issue the favorable determination. 
  
If the protest and/or adverse conference does not result in a changed recommendation 
and the applicant timely requests review by the Appeals Office, EOT will forward the 
case to the Appeals Office.11  
 
If the applicant does not timely file a protest or if the applicant files a protest but the 
protest and/or adverse conference does not result in a changed recommendation and 
the applicant does not timely request Appeals Office review, EOT will issue a final 
adverse determination.   
 
Additional Information:  If the recommendation of both EOT and Chief Counsel 
attorneys is that additional information is needed to make a determination, Chief 
Counsel attorneys will assist EOT in preparing a letter that requests such additional 
information and EOT will send the letter to the applicant. If and when the applicant has 
provided the requested additional information, EOT and Chief Counsel attorneys will 
review the additional information to determine whether the organization is operated 
primarily for social welfare purposes under current law. EOT and Chief Counsel 
attorneys will then follow the process for a favorable or adverse recommendation (or for 
a disagreement with respect to the recommendation) described in this Step 4.  
 
Disagreement Between Exempt Organization Technical and Chief Counsel 
Attorneys:  If EOT and Chief Counsel attorneys disagree on their recommendation, the 
application will be discussed with supervisory personnel.to reach resolution on the 
recommendation.12   

                     
11 

The June 25, 2013 memorandum stated that if an “adverse conference is held and does not result in a 
changed recommendation, the pending application will be sent to the Review Committee in Step 5.”  Step 
5 was superseded by Interim Guidance Memorandum TEGE-07-0514-0012 (May 19, 2014), which stated 
that it “supersede[d] any prior IRM section or Interim Guidance that may provide for alternative 
procedures, including the Interim Guidance Memoranda TEGE-07-0613-08 and TEGE-07-1213-24 which 
provided for an optional expedited program for certain section 501(c)(4) organizations.” 
12 The June 25, 2013 memorandum said that applications would be sent to Review Committee in the 
event of disagreement between EOT and Chief Counsel attorneys.  As discussed in note 11, the process 
of referring cases to the Advocacy Application Review Committee was superseded by Interim Guidance 
Memorandum TEGE-07-0514-0012 (May 19, 2014). 
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Revenue Agent Instructions for PC 8299 Lead sheet 

Purpose: 

The purpose of this project is to ascertain whether or not an organization is correctly self-
declaring under Code § 501(c)(4), (5) or (6). A review of each organization’s completed 
questionnaire, corresponding Form 990 and relevant Internet research will be considered to 
determine whether or not it appears that the organization is or is not properly classified.   
 
Data used in the review: 
1. Questionnaire.  

 
2. Form 990 for the year in which the questionnaire was completed.  
 
3. IDRS information.    
 
4. Review the organization’s website. Relevant information must be saved in the 

organization’s folder using the following naming convention*: Website.      
 
5. Conduct Internet research using various search engines, such as Google, Bing, Dogpile. 

Relevant information must be saved in the organization’s folder using the following naming 
convention*: Name of Website. For example: NYTimes    

 
General Instructions: 
Based on the review of the above items, indicate on the lead sheet whether the organization is: 
 

• Properly Classified: It appears that the organization is conducting activities consistent 
with the Code section in which it is self-declaring and there are no other areas of 
concern.  

 
• Is Not Properly Classified: It appears that the organization is not conducting activities 

consistent with the Code section in which it is self-declaring. 
 

• Properly Classified with Potential Issues: It appears that the organization is conducting 
activities consistent with the Code section in which it is self-declaring, but there are 
other areas of concern (e.g., unrelated business income).  

 
• Unable to Determine: Based on a review of the information, unable to determine 

whether or not the organization is properly classified.   
 
Lead Sheet: 
Tax Examiners: 
You will receive an .xml document to complete.  This document is called: PC 8299 Lead 
sheet.xml 
Save the blank lead sheet to your desktop or a location where you can easily find it. 
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Navigate to the location where you saved the blank lead sheet.  Double click to open the lead 
sheet.  Depending on system resources, it could take a few minutes for it to open.   
The top of the lead sheet has two dropdown boxes: EIN and Source ID. To load case 
information, select either the EIN or Source ID, then click the “Retrieve Case” button.  
The middle of the lead sheet has identifying information such as name of the organization, 
Source ID, EIN, tax year, address and IDRS information. Review this information for accuracy, 
updating if necessary.  Once completed choose “Save As”, saving it to the appropriate folder 
on the R drive, using the lead sheet naming convention at the end of this document. 
Revenue Agents: 
Open the xml document located in the case folder. Select your name from the “Revenue 
Agent” dropdown box.   
Complete the information in Sections I – IV as necessary. Please note that a “Final 
Disposition” must be selected.   
Once your review and all appropriate Sections are completed, click the submit button at the 
bottom of the form, then “Save” document in the case folder on the R drive.   
Note: After you click “submit” you will get a message indicating, “The form was submitted 
successfully”. It will then ask you “Do you want to save the changes”, click “Yes”. The form will 
automatically save and close. 

Naming Convention 
Lead sheet:  
Leadsheet_PC8299_EIN,  
Example:  Leadsheet_PC8299_12-3456789 
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4.75.16.5.9 (02-15-2013) 
Status 36 Cases 

(1) In status 36 cases, a taxpayer declares tax-exempt status under IRC 501(c) other than 
IRC 501(c)(3), 501(c)(9), and 501(c)(17) for specified tax years by filing Form 990. The 
taxpayer has not:  

• Submitted a Form 1024, Application for Recognition of Exemption Under 
Section 501(a) or  

• Received a favorable ruling or determination letter from the Internal 
Revenue Service (IRS) granting tax-exempt status under IRC 501(a).  

(2) Because these organizations were never recognized as tax-exempt, they cannot be 
revoked or modified. Agents must determine whether the organization qualifies for tax-
exempt status for the specific tax years under audit.  

(3) If the organization qualifies for the exempt status it declared on Form 990, the 
examination will be treated like any other audit of a tax-exempt organization; for 
example, a status 36 organization could be subject to UBIT, and public disclosure 
requirements of EO's.  

(4) Encourage taxpayers to apply for tax exempt status. A user fee schedule is provided in 
Rev. Proc. 2012-8 (updated annually). EO Examinations does not have the authority to 
demand taxpayers to apply for tax-exempt status.  

(5) If a status 36 organization fails to meet the requirements for any tax year declared to be 
exempt, EO agents will issue a report of examination and 30-day letter over the 
qualification issue.  

a. For agreed disqualifications, solicit tax returns for the examined tax 
years and all subsequent tax years.  

b. If a tax return is secured, follow delinquent return procedures.  
c. Prepare Form 2363-A. See Exhibit 4.75.16-14.  
d. Prepare Form 5666 for SB/SE or LB&I, or enforce the income tax. See 

IRM 4.75.31 for procedures on enforcing income taxes.  

(6) Use DC 13 (501), Referrals to Other Operating Divisions, for agreed and unagreed 
without protest disqualifications unless a higher priority disposal code applies. There are 
six scenarios which present common resolutions for status 36 cases. See Exhibit 
4.75.16-12 for the scenarios and the procedures for processing each one.  

Note: Unagreed without protest Status 36 disqualification cases need not close to 
Mandatory Review, unless mandatory review is required for other reasons.  
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(7) The list of letters used in Status 36 cases in Exhibit 4.75.16-12 are listed as follows:  

• Letter 4097, Status 36 Case - Not described in any Code section - 
Agreed - Form 1120 Secured. This letter is a closing letter.  

• Letter 4098, Status 36 Case - Not described in any Code section - 
Unagreed Form 1120 Not Secured. This letter is a 30-day letter.  

• Letter 4099, Status 36 Case - Described in Code section other than what 
990 was filed under - Agreed. This letter is a closing letter.  

• Letter 4100, Status 36 Case - Described in other section but taxpayer is 
not interested - Agreed - Form 1120 Secured. This letter is a closing 
letter.  

• Letter 4101, Status 36 Case - Described in other section but taxpayer is 
not interested - Form 1120 Not Secured. This letter is a 30-day letter.  

• Letter 4102, Status 36 Case - No Change. This letter serves as an 
advisory letter.  

(8) All no-change closing letters for Status 36 cases are advisories that must, at a minimum 
advise the taxpayer about the application for exemption. Consequently, disposal Code 
02 (107), No Change, cannot be used for Status 36 cases.  

Reminder: In advising the organization about the application for exemption, remember 
that such organizations are not required to apply for tax-exemption. Only IRC 501(c)(3), 
(9) and (17) organizations are required to apply for tax-exemption.  

Exhibit 4.75.16-12 (02-15-2013) 
Status 36 Case Scenarios 

 

Scenario 1 

Not described in any code section - Agreed/Secured Form 1120 

Facts and Instructions 

Organization A has never applied for exemption with the IRS. A is filing a Form 990 
indicating it is described in IRC 501(c)(6). The BMFOLO shows a current status 
code of "36" and subsection of 06. 
 
During the audit, you determine that A is not described in any subsection of IRC 
501(c). 
 
 
 
After reviewing your report on Form 4621-A (including Letter 4098, 30-day letter), A 
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signs a Form 6018-A agreeing that it is not exempt from tax under IRC 501(a). 
 
 
You secure the delinquent Form(s) 1120 after presenting your report. 

Note: When completing your report on Form 4621-A, Report of Examination - 
Exempt Organizations, do not check any box in Item 12. Instead, make Item 13, 
Remarks, a continuation of item 12 by beginning your explanation in Item 13 with, 
“The nature of the proposed status change is denial of tax-exempt status effective 
for the tax periods under examination.” If there is insufficient space in Item 13 for 
facts, laws, etc., then prepare Form 886-A, Explanation of Items, as an attachment 
to Form 4621-A setting forth the facts, laws, etc. When presenting the report to the 
taxpayer, explain appeals procedures and the taxpayer's right to discuss the 
proposal with your group manager.  
 
 
 
How to proceed after the taxpayer agrees with your report: 
Prepare Form 2363-A. See Exhibit 4.75.16-14. Forward the Form 2363-A to the 
FAST for processing.  
 
Follow the delinquent return package procedures in IRM 4.75.22 for the secured 
Form(s) 1120. Send the package(s) to the FAST after the filing requirement change 
has posted. 
 
 
 
Prepare Letter 4097, Status 36 Case - Not described in any Code section - Agreed 
and Secured Form 1120. This letter is an agreed examination closing letter. 
 
 
Mail the Letter 4097 and a copy of the report of examination to the taxpayer.  
 
Complete Form 5599. Use Disposal Code 05 (207), Delinquent Related Return 
Secured. 
 
 
 
 
 
Complete Form 5666, TE/GE Referral Information Report, only if the secured 
Form(s) 1120 or 1041 are complex or appear to be prepared incorrectly. 
 
 
 
Forward the case for normal processing through ESS.  

 

IRS-JW-220-000469

Obtained by Judicial Watch, Inc. via FOIA 



 
 

Scenario 2 

Not described in any code section - Unagreed/1120 not secured 

Facts and Instructions 

Organization B has never applied for exemption with the IRS. Organization B is 
filing a Form 990 indicating it is described in IRC 501(c)(6). The BMFOLO shows a 
current status code of "36" and subsection of 06. 
 
During the audit, you determine that B is not described in any subsection of IRC 
501(c). 
 
After reviewing your report on Form 4621-A (including Letter 4098, 30-day letter), B 
does not agree that it is not exempt from tax under IRC 501(a), and does not file 
Form(s) 1120. 

Note: When completing your report on Form 4621-A, Report of Examination - 
Exempt Organizations, do not check any box in Item 12. Instead, make Item 13, 
Remarks, a continuation of item 12 by beginning your explanation in Item 13 with, 
“The nature of the proposed status change is denial of tax-exempt status effective 
for the tax periods under examination.” If there is insufficient space in Item 13 for 
facts, laws, etc., then prepare Form 886-A, Explanation of Items, as an attachment 
to Form 4621-A setting forth the facts, laws, etc. When presenting the report to the 
taxpayer, explain appeals procedures and the taxpayer's right to discuss the 
proposal with your group manager.  
 
 
 
How to proceed after the taxpayer responds to your report: 
Prepare Form 2363-A. See Exhibit 4.75.16-14. If taxpayer responded with a protest 
to Appeals, keep Form 2363-A in the case file for Appeals. If the taxpayer failed to 
respond to the 30-day letter or failed to submit a valid protest, send Form 2363-A to 
the FAST.  
 
 
If the taxpayer responds with a protest, prepare and mail a rebuttal to the taxpayer. 
Place a copy of the signed and dated rebuttal in the case file. If taxpayer does not 
respond or does not submit a valid protest, Letter 4098 becomes final as to 
nonexempt status.  
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Complete Form 5599. Use Disposal Code 07 (601), Unagreed-Protest to Appeals, 
or Disposal Code 10 (604), Unagreed - Without Protest, as applicable. 
 
Prepare Form 5666, TE/GE Referral Information Report, to inform SB/SE or LB&I 
that the organization has not filed required tax returns on Form 1120 or Form 1041.  
 
If the taxpayer protested, forward the case to Mandatory Review. Mandatory 
Review then forwards the case to Appeals after reviewing the case. Otherwise close 
the case to ESS. No mandatory review is required in status 36 cases where no 
protest is received.  

 

 
 

Scenario 3 

Described in code section other than what Form 990 was filed under - Agreed 

Facts and Instructions 

Organization C has never applied for exemption with the IRS. C is filing a Form 990 
indicating it is described in IRC 501(c)(7). The BMFOLO shows a current status 
code of "36" and subsection of 07.  
 
During the audit, you determine that C is not described under IRC 501(c)(7), but 
does meet the rules under IRC 501(c)(4).  
 
After reviewing your report on Form 4621-A (including Letter 4101, 30-day letter), C 
signs a Form 6018-A agreeing to not being described under IRC 501(c)(7) for the 
period(s) under examination but being described under IRC 501(c)(4) for the same 
periods.  
 
 
 
 
 
How to proceed after the taxpayer agreed to your report: 
Prepare Form 2363-A reflecting a change in subsection. See Scenario 3 table at 
Exhibit 4.75.16-14. Send the Form 2363-A to the FAST. 
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Consider all appropriate UBI issues under the revised code section and make any 
necessary adjustments to the Form 990-T as required.  
 
 
Prepare Letter 4099, Status 36 Case - Described in Code section other than what 
990 was filed under - Agreed. This letter is an examination closing letter. Include an 
addendum with advisory paragraphs for other issues encountered in the 
examination of Form 990. 
 
 
Mail the Letter 4099 and copy of report of examination to the taxpayer. 
 
Prepare Form 5599: Use Disposal Code 52 (214), Written Advisory – No Form 5666 
Required. (As long as no other issues exist that would require a different disposal 
code). Note that "modification" disposal codes are not applicable to Status 36 
organizations since these organizations are not recognized as tax-exempt. 
 
Forward the case for normal processing through ESS.  

 

 
 

Scenario 4 

Described in IRC section other than what Form 990 was filed under – but does 
not want that section – Agreed/Secured Form 1120 

Facts and Instructions 

Organization D has never applied for exemption with the IRS. D is filing a Form 990 
indicating it is described in IRC 501(c)(7). The BMFOLO shows a current status 
code of "36" and subsection of 07. 
 
During the audit, you determine that D is not described under IRC 501(c)(7), but 
does meet the rules under IRC 501(c)(4). 
 
D does not want to be under the IRC 501(c)(4) rules and D decides to file the Form 
1120 instead. 
 
After reviewing your report on Form 4621-A (including Letter 4101, 30-day letter), D 
signs a Form 6018-A agreeing it is not exempt from tax under IRC 501(c)(7). See 
Exhibit 4.75.16-13. 
 
You secure the delinquent Form(s) 1120. 
 
 
How to proceed after taxpayer agreed to your report: 
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Prepare Form 2363-A. See Exhibit 4.75.16-14. Forward the Form 2363-A to the 
FAST for processing.  
 
 
Follow the delinquent return package procedures in IRM 4.75.22 for the secured 
Form(s) 1120. Send the package(s) to the FAST after the filing requirement change 
has posted. 
 
Prepare Letter 4100, Status 36 Case - Described in other section but taxpayer is not 
interested - Form 1120 Secured. This letter is a closing letter.  
 
 
 
Mail the Letter 4100 and report of examination to the taxpayer.  
 
 
Complete Form 5599. Use Disposal Code 05 (207), Delinquent Related Return 
Secured.  
 
 
 
Complete Form 5666 only if the Form(s) 1120 secured are complex or appear to be 
prepared incorrectly. 
 
 
 
Forward the case for normal processing through ESS.  

 

 
 

Scenario 5 

Described in code section other than what Form 990 was filed under – but 
does not want that section – Unagreed/1120 not secured 

Facts and Instructions 

Organization E has never applied for exemption with the IRS. Organization E is 
filing a Form 990 indicating it is described in IRC 501(c)(4). The BMFOLO shows a 
current status code of "36" and subsection of 04. 
 
During the audit, you determine that E is not described under IRC 501(c)(4), but 
does meet the rules under IRC 501(c)(7). In addition, the taxpayer has $4,000 in 
investment income derived from 100% debt-financed property. 
 
After reviewing your report on Form 4621-A (including Letter 4101, 30-day letter), 
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Organization E does not want to be under the IRC 501(c)(7) rules and files a Form 
990-T reporting its taxable unrelated business income from debt-financed 
investments in the capacity of an IRC 501(c)(4) organization. Organization E does 
not agree it is not described in IRC 501(c)(4). E does not agree to file Form 1120 
and does not sign a Form 6018-A. 

Note: When completing your report on Form 4621-A, Report of Examination - 
Exempt Organizations, indicate in the report the organization is not described in IRC 
501(c)(4) but may qualify under IRC 501(c)(7) . When presenting the report, explain 
appeals procedures and the taxpayer's right to discuss the proposal with your group 
manager.  
 
 
 
How to proceed after the taxpayer responds to your report: 
Follow the delinquent return package procedures in IRM 4.75.22 for the secured 
Form(s) 990-T. Consistent with the organization's current status, send the 
package(s) to the FAST before a change in filing requirement posts.  
 
Prepare Form 2363-A to change the filing requirement. See Exhibit 4.75.16-14. If 
taxpayer responded with a protest to Appeals, keep Form 2363-A in the case file for 
Appeals. If the taxpayer failed to respond to the 30-day letter or failed to submit a 
valid protest, send Form 2363-A to the FAST (but after the Form 990-T posts a TC 
599).  
 
If the taxpayer responded with a protest, prepare and mail a rebuttal to the 
taxpayer. Place a copy of the signed and dated rebuttal in the case file. If taxpayer 
did not respond or did not submit a valid protest, Letter 4101 becomes final as to 
nonexempt status.  
 
 
Complete Form 5599. Use Disposal Code 07 (601), Unagreed-Protest to Appeals, 
or Disposal Code 10 (604), Unagreed-Without Protest, as applicable.  
 
 
Prepare Form 5666, TE/GE Referral Information Report, to inform SB/SE or LB&I 
that the organization has not filed required tax returns on Form 1120 or Form 1041, 
but that any payments and credits in connection with the filed Form 990-T for the 
same tax year are available for transfer to the Form 1120 or Form 1041 module. 
 
If the taxpayer protested, forward the case to Mandatory Review. Mandatory 
Review then forwards the case to Appeals after reviewing the case. Otherwise close 
the case to ESS. No mandatory review is required in status 36 cases where no 
protest is received.  
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Scenario 6 

Described in code section that Form 990 was filed under 

Facts and Instructions 

Organization F has never applied for exemption with the IRS. F is filing a Form 990 
indicating it is described in IRC 501(c)(7). The BMFOLO shows a current status 
code of "36" and subsection of 07.  
 
During the audit, you determine that F does meet the exemption rules under IRC 
501(c)(7).  
 
How do you proceed? 
 
Suggest that an application can be filed in accordance with the instructions for Form 
1024, so that the IRS will recognize them as being exempt. Do not force a taxpayer 
to file an application. 
 
Prepare Form 5599: Use Disposal Code 52 (214), No Change - Written Advisory - 
No Form 5666 Required. Status 36 organizations never close with a disposal code 
02 (107).  
 
Prepare Letter 4102, Status 36 Case - No Change. This letter is a closing letter 
issued by the examination group. This letter serves as an advisory. 
 
Mail the Letter 4102 to the taxpayer.  
 
Forward the case for normal processing through ESS.  

 

 

IRS-JW-220-000475

Obtained by Judicial Watch, Inc. via FOIA 



PURPOSE

(1) This transmits renumbered IRM 4.76.13, Exempt Organizations Examination Guidelines for IRC
501(c)(4), Civic Leagues, Social Welfare Organizations, and Local Associations of Employees.

BACKGROUND

(1) This IRM provides guidelines for the examination of 501(c)(4) social welfare organizations and local
associations of employees to aid examiners in determining whether the requirements for qualification
under such IRC provision have been satisfied.

(2) Existing material from IRM 7.8.1 Exempt Organizations Examination Guidelines Handbook, Section 4
is incorporated into this renumbered IRM with changes to the manner in which the material is orga-
nized and editorial changes throughout.

(3) Text not included in the prior examination guidelines also was added.

SCOPE

(1) IRM 4.76.13 provides guidelines for the examination of Civic Leagues, Social Welfare Organizations
and Local Associations of Employees exempt under IRC 501(c)(4) of the Internal Revenue Code.

NATURE OF MATERIAL

(1) An introduction discussing the use of this IRM and providing references to other technical IRM
materials related to IRC 501(c)(4) examinations was added. See IRM 4.76.13.1

(2) Background information summarizing IRC 501(c)(4) requirements and the two different types of
organizations covered thereunder was added. See IRM 4.76.13.2

(3) Information from Exempt Organization Examination Guidelines Handbook IRM 7.8.1 Section 4.2 was
merged into various portions of IRM 4.76.13.3 through 4.76.13.6.

(4) Text was added to explain the primary activity requirement for social welfare organizations, and the
relationship of that test to nonqualifying political, social, and business activities of such organizations.
See IRM 4.76.13.4

(5) Text was added regarding activities identified by Treas. Reg. section 1.501(c)(4)-1(a)(2)(ii) as not
furthering accomplishment of social welfare purposes, social activities for members and the conduct
of business with the general public in a manner similar to for profit organizations. See IRM 4.76.13.5

(6) Text was added which briefly discusses attempts to influence legislation, both germane and not ger-
mane to accomplishment of social welfare purposes, and political campaign activities. See IRM
4.76.13.6

(7) Expanded procedures were included in Examination Guidelines for lobbying and political activity. See
IRM 4.76.13.6.1.

(8) Text was added briefly discussing and contrasting the differences between veterans’ organizations
under IRC section 501(c)(4) versus 501(c)(19). See IRM 4.76.13.7

(9) Information from Exempt Organizations Examination Guidelines Handbook IRM 7.8.1 Section 4.3 was
merged into IRM 4.76.13.7.1.

(10) Text discussing homeowners’ associations as IRC 501(c)(4) social welfare organizations was added
to IRM 4.76.13.8. There was no discussion of homeowners’ associations in prior Exempt
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Organization Examination Guidelines Handbook IRM 7.8.1 Section 4. This text was largely from
Exempt Organizations Technical Guidelines Handbook IRM 7.25.4.3.

(11) Text of Examination Guidelines for homeowners’ associations was added. See IRM 4.76.13.8.1.

(12) Text discussing the operational requirements for local associations of employees was added. See
IRM 4.76.13.9.

(13) Text from Exempt Organizations Examination Guidelines Handbook IRM 7.8.1 Section 4.4 regarding
local associations of employees was included with revisions. See IRM 4.76.13.9.1.

(14) Text discussing the inurement prohibition of IRC section 501(c)(4)(B), and related examination
guidelines were added since existing IRM material did not address this requirement. See IRM
4.76.13.10

EFFECT ON OTHER DOCUMENTS

This material replaces and deletes text currently contained in the IRM Handbook 7.8.1 Chapter 4.

AUDIENCE

TE/GE (Exempt Organizations)

Steven T. Miller
Director, Exempt Organizations
Tax Exempt and Government Entities
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4.76.13
Civic Leagues, Social Welfare Organizations, and Local
Association of Employees - IRC 501(c)(4)

4.76.13.1
(03-01-2003)
Introduction

(1) This IRM section contains specific examination guidelines for an organization
recognized as exempt from income tax under IRC section 501(a) as an
organization described in IRC section 501(c)(4). It provides examination
techniques effective in identifying and developing issues commonly
encountered during the examination of an IRC section 501(c)(4) organization.

(2) These guidelines provide specific assistance for the examination of IRC
section 501(c)(4) organizations, but are not all-inclusive. They are intended to
supplement the guidelines contained in IRM sections 4.75.2 through 4.75.6.
The intent is not to restrict the examiner in identifying issues or using
examination techniques not included herein.

(3) This IRM does not contain detailed technical information regarding IRC section
501(c)(4) organizations. The examiner should review the technical information
contained in IRM 7.25.4.

4.76.13.2
(03-01-2003)
Background Information

(1) IRC section 501(c)(4) provides for exemption of two very different types of
organizations with their own distinct qualification requirements. They are:

a. “Social welfare organizations”— Civic leagues or organizations not
organized for profit but operated exclusively for the promotion of social
welfare, and

b. “Local associations of employees” the membership of which is limited to
the employees of a designated person(s) in a particular municipality, and
the net earnings of which are devoted exclusively to charitable,
educational, or recreational purposes.

(2) IRC section 501(c)(4)(B), which is applicable to all section 501(c)(4)
organizations, requires that no net earnings inure to the benefit of any private
shareholder or individual with respect to such organization. IRC section 4958
also applies to section 501(c)(4) organizations. See IRM 4.76.13.8.1.

(3) An organization is considered to be operated exclusively for the promotion of
social welfare if it is primarily engaged in promoting in some way the common
good and general welfare of the community. See Treas. Reg. section
1.501(c)(4)-1(a)(2)(i).

(4) Promotion of social welfare does not include any of the following per Treas.
Reg. section 1.501(c)(4)-1(a)(2)(ii):

a. Direct or indirect participation or intervention in a political campaign on
behalf of or in opposition to any candidate for public office,

b. Operating a social club for the pleasure, benefit or recreation of its
members,

c. Carrying on a business with the general public in a manner similar to
organizations operated for profit.

(5) Certain veterans’ organizations may qualify for exemption under section
501(c)(4) because their activities promote social welfare, not because of the
composition of their membership. However, the composition of their
membership will determine whether or not they are eligible for charitable
contributions. See IRM 4.76.26, Veterans Organizations, IRC section
501(c)(19).
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(6) Certain homeowners’ associations may qualify under IRC section 501(c)(4) as
well, if operated in a manner which promotes the social welfare of the
community, rather than the private interests of its members.

4.76.13.3
(03-01-2003)
Organizational
Requirements - Social
Welfare Organizations

(1) IRC section 501(c)(4) provides that social welfare organizations must not be
organized for profit, and are operated exclusively for the promotion of social
welfare.

4.76.13.3.1
(03-01-2003)
Examination Guidelines

(1) In order to determine if the organizational requirements are met, read the
organizing documents and bylaws to determine if

a. The organization meets the “not organized for profit” requirement, and
b. The net earnings of the organization are devoted exclusively to charitable

or educational activities.

4.76.13.4
(03-01-2003)
Operational
Requirements - Social
Welfare Organizations

(1) To qualify as a social welfare organization under IRC section 501(c)(4), an
organization must be operated exclusively for the promotion of social welfare.
An organization is considered to be operated exclusively for the promotion of
social welfare if it is primarily engaged in activities which in some way promote
the common good and general welfare of the community.

(2) Political activities, operation of a social club for members, and the conduct of
business with the general public in a manner generally similar to for-profit
organizations are not considered to be activities for the promotion of social
welfare. Therefore, an organization which is primarily engaged in these
nonqualifying activities, does not qualify as a social welfare organization under
IRC section 501(c)(4).

(3) Social activities for the benefit, pleasure, or recreation of members do not
promote accomplishment of social welfare purposes and thus are not qualifying
social welfare activities. However, such social activities do not preclude
exemption under IRC section 501(c)(4) so long as those social activities, along
with any other activities that do not promote social welfare purposes, are not
the primary activities of the organization.

(4) Treas. Reg. section 1.501(c)(4)-1(a)(2)(ii) specifically provides that an
organization will not qualify for exemption as a civic organization described in
IRC section 501(c)(4) if its primary activity is the operation of a social club for
the benefit, pleasure, or recreation of its members.

(5) The conduct of business with the general public in a manner similar to
for-profit organizations does not promote the accomplishment of social welfare
purposes. However, such conduct of business with the general public on a for
profit basis, does not preclude exemption under IRC section 501(c)(4) so long
as such business with the general public, along with any other activities that do
not promote social welfare purposes, are not the primary activities of the
organization.

4.76.13.4.1
(03-01-2003)
Examination Guidelines

(1) In order to determine if an organization is operated exclusively for the
promotion of social welfare, it will be necessary to identify, review, and analyze
the following:
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a. Organizing document and bylaws for stated purposes which are
inconsistent with the furtherance of social welfare purposes. Any such
nonexempt purposes could be reflected in nonqualifying activities in actual
operation,

b. Minutes of meetings, publications of the organization, disbursements, and
other available documentation to determine the activities of the
organization, and whether such activities promote the common good and
general welfare of the community,

(2) Also determine whether the organization:

a. Conducts activities that are benefiting a private group of individuals, as
opposed to promoting the general welfare of the community,

b. Is carrying on a business with the general public in a manner similar to
organizations operated for profit,

c. Is operating a social club for the benefit, pleasure or recreation of its
members,

d. Intervenes or participates in political campaigns for or in opposition to a
candidate for public office,

e. Lobbys to influence legislation which is not germane to, or in furtherance
of qualifying social welfare purposes,

f. Conducts their activities primarily to promote the social welfare of the
community as a whole.

g. Has unrelated business income, and if so, whether it has been properly
reported on Form 990-T.

(3) Review the organizing document and bylaws to determine if the organization is
a membership organization, and if so, what rights, privileges, services, and
activities are offered to members.

(4) Determine if nonexempt social club type services are included in the
membership package of benefits. This could, for example, include a bar and
restaurant for members.

(5) Also review the minutes, pamphlets, brochures and cash receipts to determine
the types of activities, and income from activities the organization carries on for
its members.

(6) Review fund-raising activities to determine the extent to which the organization
is carrying on business activities with the general public in a manner similar to
for-profit organizations.

(7) If the organization continues to qualify under IRC section 501(c)(4), for any
activities determined not to be in furtherance of social welfare purposes,
determine whether the income and directly connected expenses of those
activities are properly reflected on Form 990-T.

4.76.13.4.2
(03-01-2003)
Legislative and Political
Activities

(1) An IRC section 501(c)(4) organization’s attempts to influence legislation are
considered to be activities that further section 501(c)(4) social welfare
purposes so long as such legislation is germane to the accomplishment of its
social welfare purposes.

Civic Leagues, Social Welfare Organizations, and Local
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(2) In contrast, an organization whose primary activity is lobbying to advance the
financial interests of its members, as opposed to promoting the social welfare
of the community, does not qualify for IRC section 501(c)(4) status.

(3) The promotion of social welfare does not include participation or intervention in
political campaigns of candidates for public office.

(4) However, an IRC 501(c)(4) organization may intervene in political campaigns
without jeopardizing its exempt status provided it is primarily engaged in other
activities which further the promotion of social welfare.

4.76.13.4.2.1
(03-01-2003)
Examination Guidelines

(1) Review minutes, publications, activities, and disbursements to identify any
political or legislative activities or expenditures.

(2) If the organization has any legislative activities, determine whether the
activities further social welfare purposes as opposed to the specific interests of
a particular industry or profession, or serve other nonexempt purposes.

(3) If the organization has any political activities or expenditures, analyze all of the
activities to determine if the primary activity is the promotion of social welfare
as opposed to nonexempt political activities.

(4) If the organization has any political expenditures, determine whether Form
1120-POL filing, and reporting requirements have been satisfied.

4.76.13.5
(03-01-2003)
Local Associations of
Employees

(1) To qualify as a local association of employees under IRC section 501(c)(4) the
organization must:

a. Be local in character, its membership must be limited to employees of a
designated employer(s) in a particular locality, and

b. Devote its net earnings exclusively to charitable, educational, or
recreational purposes.

(2) For purposes of the local requirement, Treas. Reg. section 1.501(c)(4)-1(b)
refers to the definition of local in Treas. Reg. section 1.501(c)(12)-1(b). For this
purpose, business limited only by the borders of a state would not be local.

4.76.13.5.1
(03-01-2003)
Examination Guidelines

(1) Review the organizing document, bylaws, publications, and brochures to
determine the membership requirements, and whether membership is properly
limited to employees of a designated employer(s) in a particular locality.

(2) Review minutes, publications, brochures, and expenditures to determine
whether net earnings are being properly used for charitable, educational, and
recreational purposes.

(3) Review expenditures to check for use of funds for non-qualifying purposes
such as the payment of retirement, medical, or similar benefits. Use for such
purposes is neither charitable, educational or recreational.

4.76.13.6
(03-01-2003)
Veterans’ Organizations

(1) Veterans’ organizations can be described under IRC section 501(c)(4) not
because of the composition of their membership, but because they are
engaged primarily in activities which promote social welfare purposes. This is
in contrast to IRC section 501(c)(19) war veterans’ organizations which are
required to meet specific requirements concerning the composition of their
membership.
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(2) Deductibility of contributions to war veterans organizations pursuant to IRC
section 170(c)(3) does, however, require that membership be composed of war
veterans.

(3) Unlike IRC section 501(c)(19) veterans’ organizations, the provision of social
and recreational activities for members of an IRC section 501(c)(4) veterans’
organization is not an exempt purpose activity even if such members are
veterans.

(4) Patriotic activities are considered to promote the common good and general
welfare of the community.

(5) See IRM 4.76.26 for additional guidelines regarding the examination of and
issues common to veterans organizations.

4.76.13.6.1
(03-01-2003)
Examination Guidelines

(1) Interview appropriate organization officials, tour facility, review minutes,
receipts and expenditures to determine if activities of the organization include
social and recreational activities for members, or other nonexempt activities.

(2) If the organization has a bar for members, determine if it is a separate
corporation. Such a separate corporation may qualify under IRC section
501(c)(7). Request a copy of the exemption letter to verify exempt status.

(3) If there is a related separate entity, inspect copy of the Form 990 for such
entity, and determine whether the examination should be expanded to include
such entity.

(4) Analyze cash receipts and supporting documents to identify any unusual or
potentially taxable sources of income, operation of a banquet hall, sale of
liquor for consumption off premises, etc.

(5) To determine if the organization is eligible to receive deductible contributions,
review the organizing document and bylaws to determine membership
requirements, and review the membership records to determine if deductibility
requirements have been satisfied.

4.76.13.7
(03-01-2003)
Homeowners’
Associations

(1) A homeowners’ association is an organization that consists of all lot owners in
a development that enforces covenants for preserving the architecture and
appearance of the development. It also generally owns and maintains certain
common green areas and sidewalks.

(2) These organizations generally are supported by dues and assessments from
the members.

(3) To be described in IRC section 501(c)(4) a homeowners’ association must:

a. Serve a “community,” an area bearing a reasonably recognizable
relationship to an area ordinarily identified as a governmental subdivision
or unit thereof,

b. Not perform exterior maintenance on private dwellings, and
c. Open the facilities maintained by the association to the general public

rather than restricting access to such facilities only to its members.

(4) Depending on the activities, and the choice of the organization, a homeowners’
association may also qualify for the elective exemption under IRC section 528.
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4.76.13.7.1
(03-01-2003)
Examination Guidelines

(1) Inspect the property and facilities for indications of restricting access by the
general public to property and facilities owned and maintained by the
association (No Trespassing Signs, gates blocking access).

(2) If access to the organization’s facilities is restricted, question the officers
concerning the possibility of a separate organization holding title to the
restricted access facilities. For example, a clubhouse which serves as a
gathering place for social and recreational programs and activities of the
members of the association could be a separate IRC section 501(c)(7)
organization. Secure a copy of the exemption letter to verify its status.

(3) Read the covenants and minutes of association meetings, and review
disbursements and other financial records to determine if the association is
performing exterior maintenance on private dwellings.

4.76.13.8
(03-01-2003)
Inurement Prohibition

(1) Pursuant to IRC section 501(c)(4)(B), an organization cannot qualify under
section 501(c)(4) as a social welfare organization or as a “ local association of
employees” unless no part of the net earnings inures to the benefit of any
private shareholders or individuals (insiders).

4.76.13.8.1
(03-01-2003)
Examination Guidelines

(1) Review minutes, expenditures, and financial records for indications of
questionable transactions with insiders, officers, trustees, and key employees
which may result in prohibited inurement.

(2) Determine whether IRC section 4958 excess benefit transaction provisions
apply to questionable insider transactions revealed by examination. See IRM
7.27.30 for a discussion of IRC 4958, Taxes on Excess Benefit Transactions.
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PURPOSE
(1) This transmits revised IRM 7.20.1, Exempt Organizations Determination Letter Program, Exempt

Organizations Determination Letter Overview.

BACKGROUND
(1) This IRM provides guidance and procedures for processing Exempt Organizations determination

letters.

NATURE OF CHANGES
(1) This revision adds applications from certain health care organizations to the list of cases reserved for

processing by EO Technical.

EFFECT ON OTHER DOCUMENTS

This revision supersedes IRM 7.20.1, dated May 9, 2008.

AUDIENCE
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7.20.1.1
(11-01-2003)
Overview

(1) EO Rulings and Agreements has jurisdiction over processing determination
letters and letter rulings on applications for recognition of tax exempt status
under IRC 501(a) and IRC 521 for farmers’ cooperatives (other than pension
plans described in IRC 401), and over certain other requests. A complete list of
areas in which a determination letter or letter ruling will be issued is set forth in
Rev. Proc. 2003-4, 2003-1 I.R.B.123, and Rev. Proc. 2003-8, 2003-1 I.R.B. 236
(updated annually). See also IRM 7.1.2, EO Administrative Procedures – Intro-
duction.

(2) Within Rulings and Agreements, EO Determinations and EO Technical are re-
sponsible for processing cases for tax exemption under IRC 501(a) and 521.

a. EO Determinations is responsible for processing cases that apply clearly
established precedent. Clearly established precedent means that the issue
is clear under the statute, a tax treaty, the regulations, a revenue ruling or
a court decision. EO Determinations issues determination letters. Process-
ing of cases is discussed in IRM 7.20.2.2.

b. EO Technical, located in the Washington, D.C., post of duty, is responsible
for processing cases that raise issues that cannot be resolved by estab-
lished precedent and thus require interpretation of the tax laws. EO
Technical issues letter rulings.

(3) These procedures primarily apply to EO Determination agents, group
managers, and reviewers in EO Determinations, although some procedures
are applicable to EO Technical.

(4) The information in this section describes:

• Responsibilities of EO Determinations
• Identifying EO Technical cases
• Issues relating to authorized representatives of an organization seeking a

determination.

7.20.1.1.1
(11-01-2003)
References

(1) The following additional references should be used as needed when process-
ing determination requests:

a. IRM 7.25, Exempt Organizations Determinations Manual, and IRM 7.26,
Private Foundations Manual, describe the technical requirements appli-
cants must meet.

b. Document 6379, Exempt Organizations Computer Systems Codes, is a
quick reference for EDS and Master File codes. Also included is a listing
of the application forms and applicable IRC subsections covered by each
form.

c. IRM 7.21.5, Exempt Organizations Automated Procedures, describes the
Letter Generation System and gives examples of the EDS letters. As EDS
and the manual are not updated simultaneously, agents who use this
manual for EDS letters should update it when notified of changes to EDS
letters.

d. Manually prepared letters are described in IRM 7.20.2.5.

7.20.1.2
(11-01-2003)
Responsibilities

(1) EO Determinations is responsible for:

a. issuing determination letters relating to organizations seeking exemption
under IRC 501(a) and 521;
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(3) If at any time EO Determinations determines that an application may involve
issues that cannot be resolved by clearly established precedent and thus
require interpretation of the tax laws, EO Determinations should informally
contact EO Technical to determine whether the application involves such
issues and whether the application should be referred to EO Technical.

(4) If an application case should be referred to EO Technical, EO Determinations
should not process the case any further, rather it should transfer the case to
the agent’s group manager for transmittal. A determination agent should not
issue a determination letter in response to an application case that should be
referred to EO Technical.

(5) If the group manager decides not to refer the application case to EO Technical,
the group manager may request technical advice. Procedures for requesting
technical advice are set forth in Rev. Proc. 2009-5 (updated annually).

(6) A group manager may request technical assistance to obtain informal guidance
from EO Technical on procedural or technical matters that do not relate to a
specific application case. See Rev. Proc. 2009-5 (updated annually).

(7) EO Determinations and EO Technical should informally coordinate to identify
application cases that should be referred to EO Technical, regardless of case
type: I, A, T, P, F, or S.

(8) EO Determinations personnel should expeditiously transfer an application case
identified for referral to EO Technical to avoid delay in processing the case.

7.20.1.3.1
(04-28-2009)
Transmitting Application
Cases to EO Technical

(1) Only initial application cases are specifically designated to be referred to EO
Technical. Amendment cases that do not involve applications should not be
referred to EO Technical unless they involve proposed transactions. See IRM
7.20.1.3.1(11).

(2) When transmitting an application case to EO Technical, EO Determinations
should prepare the following items:

a. Form 3778 -- Transmittal Memorandum
b. Letter 996 -- Acknowledgment of Receipt/Notification of Referral
c. Form 3198-A -- TE/GE Special Handling Notice
d. Form 6038 -- Exempt Organizations Determinations Case Checksheet.

(3) Place an original and copy of Form 3778, Transmittal Memorandum, on the left
side of the case file. The form must specify why the application case should be
referred to EO Technical. Sign and date the bottom left corner of the file copy.

(4) An application case file may be returned to the transferring office if the Form
3778 does not contain adequate citations, e.g., specific IRM sections,
paragraph numbers, etc., or if the reason for referral is lack of published
precedent, and the Form 3778 does not concisely describe the facts and
issues or cite any revenue rulings, court cases, etc., that were considered and
the reasons that they do not apply.

(5) Letter 996 is used to notify the organization of the referral. Prepare the letter in
duplicate, and sign and date the bottom left corner of the file copy. Determina-
tion Processing Office will mail the letter to the organization when the file is
transferred to EO Technical.
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7.20.1.3.2
(04-28-2009)
Control of Application
Cases Transferred to EO
Technical

(1) Application cases transferred to EO Technical are still maintained on EDS.

(2) After the determination agent has referred the application case to EO
Technical, any questions about the case should be forwarded to EO Technical
or, if known, to the tax law specialist to whom the case is assigned.

(3) If EO Technical approves the application, it will send the ruling letter directly to
the organization and send the closed administrative file to the Determination
Processing Office for microfiching and storage.

7.20.1.3.3
(04-28-2009)
Receipt of Additional
Correspondence

(1) Forward correspondence on administrative case files open in EO Technical to
EO Technical, Attention: SE:T:EO:RA:TPU.

(2) Forward correspondence on IRC 521 cases to Office of the Associate Chief
Counsel (Passthroughs and Special Industries) through the Manager, EO
Technical, Attention: CC:PSI.

7.20.1.3.4
(04-28-2009)
Application Cases
Reserved for EO
Technical

(1) Applications under IRC 501(c)(3) or IRC 501(c)(4) from prepaid health care
plans (sometimes referred to as “health maintenance organizations” or
“HMOs”)

(2) Applications where IRC 501(m) (“commercial-type insurance”) may be an issue

(3) Applications under IRC 501(c)(3) from potentially discriminatory private schools
based on following the Private School Determination Checksheet procedures
and after consulting with the Exempt Organizations Technical function. See
IRM 7.20.4.2 and Exhibit 7.20.4-1.

(4) Applications under IRC 501(c)(3) from hospitals and health care providers that
are not clearly covered by Rev. Rul. 69-545, 1969-2 C.B. 117, including:

• Hospitals participating in whole hospital joint ventures described in Rev.
Rul. 98-15, 1998-1 C.B. 718

• Faculty group practice organizations (group medical practices that employ
the faculty members of a medical school or its affiliated hospital)

• Physician-hospital organizations (“PHOs”) (organizations controlled jointly
by a hospital and physicians to carry out some of their activities)

• Individual practice associations (“IPAs”) (organizations that arrange to
provide health care services to enrollees in a prepaid health care organiza-
tion by contracting with physicians)

• Corporate practice of medicine (health provider formed under a state’s for-
profit professional corporate laws)

(5) Applications from like organizations not specifically enumerated under IRC
501(c)(12)

(6) Applications under IRC 501(c)(14) for state-chartered credit unions, coopera-
tives, and mutual savings banks

(7) Applications under IRC 501(c)(15) from small insurance companies or associa-
tions

(8) Applications under IRC 501(c)(25) from title holding organizations

(9) Applications under IRC 501(c)(26) from membership organizations

(10) Applications under IRC 501(c)(27) from membership organizations

page 6 7.20 Exempt Organizations Determination Letter Program

7.20.1.3.2 Internal Revenue Manual Cat. No. 37433F (04-28-2009)

IRS-JW-220-000495

Obtained by Judicial Watch, Inc. via FOIA 



(11) Applications from cooperative hospital service organizations for activities not
specifically enumerated under IRC 501(e)

(12) Applications under IRC 501(n) for “charitable risk pools”

(13) Applications under IRC 529 for “qualified state tuition plans”

(14) Applications that raise the following Internet Issues:

a. Applications where church status is claimed by an organization whose ac-
tivities are wholly over the Internet

b. Applications under IRC 501(c)(3) from organizations whose sole activity is
the provision of Internet access (i.e., Internet Service Providers)

c. Applications under IRC 501(c)(7) from organizations whose activities are
wholly over the Internet

d. Applications from organizations involved in charitable/charity fund raising
through either auction or percentage fee arrangements with for-profit
entities and whose fund raising activities occur wholly over the Internet

e. Applications from organizations whose proposed activities include
extensive use of the Internet for lobbying or political activity

(15) Applications under IRC 501(c)(3), 501(c)(4), or 501(c)(6) by nominating con-
ventions or nominating convention host committees. For purposes of this
subsection:

• A nominating convention refers to an organization that conducts a conven-
tion arranged by a political party where delegates select candidates for
national, state, or local public offices.

• A nominating convention host committee refers to an organization that en-
courages the selection of a particular location for a nominating convention
arranged by a political party where candidates for national, state, or local
public office are selected. A nominating host committee may also be
involved in arranging hospitality events for delegates to a nominating con-
vention, such as by offering a welcoming ceremony and informational
services, or by otherwise providing support to facilitate a nominating con-
vention.

(16) Applications from organizations that transmit or exchange health data or phar-
maceutical prescriptions electronically, or promote or facilitate such activities.
These organizations include, but are not limited to, regional health information
organizations that establish and operate a network through which stakeholders
may create, access, and transmit patient records through the network.

(17) Applications from organizations that provide or arrange for the provision of
health care services in a foreign country, or that provide management, consult-
ing, development or operational services relating to health care facilities in a
foreign country.

7.20.1.4
(11-01-2003)
Referrals

(1) EO Determinations makes referrals for various reasons: calls or correspon-
dence may be referred to Customer Account Services for a response or a
determination case may be referred for examination. A case may also be
referred to EO Technical for processing.

Example: When processing a determination application, if a strong potential for
Chapter 42 violations on private foundations, unrelated business income,
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that the person is not authorized to sign, either ask the applicant to provide a
power of attorney authorizing the signer, or return the application for an autho-
rized signature and title.

(2) The following individuals may sign a determination request:

a. A bona fide officer, director, administrator, or an individual representing his
or her full-time employer;

b. Trustee, if the entity is a trust;
c. Responsible and duly authorized member or officer having knowledge of

the organization’s affairs, if the entity is a partnership or other unincorpo-
rated association;

d. An individual authorized by a power of attorney (a copy of the power of
attorney must be submitted);

e. An individual enrolled to practice before the Service, and who files with the
Service a written declaration of current enrollment including enrollment
card number and an authorization to represent the principal;

f. An unenrolled return preparer’s authority is limited to representing a
taxpayer before examining officers of the Examination Division for those
returns they prepared.

(3) Agents are responsible for not making unauthorized disclosures of confidential
information while processing a determination request. Review records such as
bylaws or articles of incorporation to identify persons authorized by the organi-
zation to receive confidential information. Usually, officers and board members
are authorized to receive confidential information, but executive directors may
or may not be authorized. See IRM 11.3, Disclosure of Official Information, for
disclosure guidelines.

a. Ask sufficient questions to establish the identity and position of the person
contacted if requesting additional information by telephone from the
applicant.

b. Ensure that a power of attorney form or authorization is valid before con-
tacting the designated representative.

7.20.1.5.1
(11-01-2003)
Processing POAs

(1) A Power of Attorney is designated on Form 2848. The form must be properly
completed and must be signed by an officer of the organization and the desig-
nated representative. Special rules apply to a Form 2848 signed by an
unenrolled return preparer (see Publication 470 and below).

a. Copies of correspondence or determination letters must also be sent to
the first listed representative. Copies are sent to the second representative
if box 7b of Form 2848 is marked. Do not send copies to more than two
representatives.

b. While a designated unenrolled return preparer on a valid Form 2848 is not
considered a “third party” ( see IRM 7.20.1.6, for information on third party
contacts), such preparer does not have the authority to sign on behalf of
an organization. Copies of correspondence may be sent to the preparer if
specifically requested.
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b. Also, contact the person listed on page 1 of the Form 1023 or 1024 as the
person to contact to secure information or to inquire as to the status of
responses. This would not be a third party contact.

c. If you think the case may be adverse, you should secure a Form 2848 for
the contact person or request that the contact person refer you to an
officer or board member of the organization. In this case, do not reveal to
that individual that the case may be adverse.

Note: The executive director is not usually a voting officer, but rather an employee.
If this individual calls to request information regarding issues, advise the
person that a power of attorney is required before you can discuss the
issues in the case. You may instruct these individuals how to complete
forms, etc., but information about the application should not be disclosed.
Sometimes, the bylaws of the organization will identify the executive director
or the director as a voting officer. If so, that person is considered an autho-
rized representative of the organization.

d. Procedures for documenting a third party contact include completing Form
12175 and preparing Letter 3164. Attachment 2 of the Letter of Under-
standing (LOU) dated August 5, 1999, details what is required.

e. Organizations may authorize third party contacts by completing Form
12180.

(4) After an application is approved, it is not considered “an unauthorized disclo-
sure” to reveal any information that would be included on the right side of the
case file as this information is open for public inspection.

(5) The listing for Disclosure Officers can be found at http://www.hq.irs.gov/disclo-
sure/contacts.htm. Before calling, discuss potential disclosure issues with your
manager.
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7.20.1.1
(09-23-2011)
Overview

(1) Exempt Organizations (EO) Rulings and Agreements has jurisdiction over pro-
cessing determination letters and ruling letters on applications for recognition
of tax exempt status under IRC 501(a) and IRC 521 and over certain other
requests.

a. EO Determinations, one component under EO Rulings and Agreements,
primarily issues determination letters.

b. Certain categories of determination letters are reserved for processing by
EO Technical in Washington, D.C. See IRM 7.20.1.4.

(2) EO Determinations consists of three main components: EO Determinations
Areas 1 and 2, EO Determinations Programs and Support, and EP/EO Deter-
minations Processing. For a description of EP/EO Determinations Processing,
see IRM 7.21, Exempt Organizations Automated Processing Procedures.

(3) A determination letter is a written statement provided by EO Determinations to
an organization. It is issued only when a determination can be made based on:

a. clearly established rules in the statute, a tax treaty, or the regulations, or
b. a conclusion in a revenue ruling or other opinion published in the Internal

Revenue Bulletin (I.R.B.) or a court decision that specifically answers the
questions presented. See Sec. 3.04 of Rev. Proc. 2011-4 (updated
annually).

7.20.1.1.1
(09-23-2011)
Nature of Material

(1) This section describes EO Determinations’ role and responsibility in processing
requests for determination letters including:

• Types of determination cases
• Reserved inventory cases
• Identifying EO Technical cases
• Transferring cases to EO Technical
• Referrals
• Taxpayer Contacts
• Authorized persons
• Processing Forms 2848 and 8821
• Disclosure/Third Party Contacts

7.20.1.1.2
(09-23-2011)
References

(1) The following additional references should be used, as needed, when process-
ing requests for determination letters:

a. Document 6379, Exempt Organizations Computer Systems Codes, is a
quick reference for EDS/TEDS and Master File codes. It also includes a
listing of the application forms and applicable IRC subsections covered by
each form.

b. IRM 7.21, Employee Plans/Exempt Organizations Determinations Process-
ing Procedures, describes the processing of cases in the Records Unit,
user fees (dishonored checks and refunds) and unpostables in the Adjust-
ments Unit, and mail/correspondence handling in the Correspondence
Unit.

c. IRM 7.21.5, Exempt Organizations Automated Procedures, describes the
Letter Generation System and gives examples of the EDS letters.

d. IRM 7.25, Exempt Organizations Determinations Manual, and IRM 7.26,
Private Foundations Manual, describe the technical requirements appli-
cants must meet.
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• Other applications the Manager, EO Determinations, decides should be
reserved.

7.20.1.4
(09-23-2011)
Identification of EO
Technical Cases

(1) EO Technical in Washington, D.C., is responsible for processing:

a. cases where issues cannot be resolved by established precedent and thus
require interpretation of the tax law. See IRM 7.20.1.4.1 for a list of cases
reserved for EO Technical.

b. cases where issues are subject to a study or not covered by clearly estab-
lished precedent because they may have significant regional or national
impact.

c. technical advice cases. Procedures for requesting technical advice are set
forth in Rev. Proc. 2011-5 (updated annually).

d. technical assistance requests (Guidance from EO Technical on procedural
or technical matters that do not relate to a specific case). See Rev. Proc.
2011-5 (updated annually).

(2) Determination staff should expeditiously handle any case identified for EO
Technical to avoid delay in processing the case. If possible, screeners and
group managers should attempt to identify cases that meet criteria for referral
to EO Technical before they are assigned to a determination specialist.

(3) Determination specialists may encounter certain issues which require analysis,
development, and/or guidance from EO Technical before a case can be con-
clusively identified as an appropriate EO Technical referral.

a. The specialist, with the approval of his/her group manager, may contact an
EO Technical subject matter expert to determine whether clearly estab-
lished precedent covers the issue before transferring the case.

b. Under no circumstances should screeners, specialists, or managers cite a
telephone conversation with a person in EO Technical as the reason for
transferring a case.

c. A determination specialist, who decides an assigned case should be
referred to EO Technical after checking with EO Technical staff, should
forward the case to his or her group manager for transfer.

d. Under no circumstances should a determination specialist issue a determi-
nation letter in a case that should be handled by EO Technical.

7.20.1.4.1
(09-23-2011)
Cases Reserved for EO
Technical

(1) Applications under IRC 501(c)(3) or (4) from prepaid health care plans
(sometimes referred to as ““health maintenance organizations” or “HMOs”).

(2) Applications where IRC 501(m) (“commercial-type insurance”) may be an
issue.

(3) Applications under IRC 501(c)(3) from potentially discriminatory private schools
based on following the Private School Determination Checksheet procedures
and after consulting with the Exempt Organizations Technical function. See
IRM 7.20.4.

(4) Applications under IRC 501(c)(3) from hospitals and health care providers that
are not clearly covered by Rev. Rul. 69-545, 1969-2 C.B. 117, including:

• Hospitals participating in whole hospital joint ventures described in Rev.
Rul. 98-15, 1998-1 C.B. 718
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• Faculty group practice organizations (group medical practices that employ
the faculty members of a medical school or its affiliated hospital)

• Physician-hospital organizations (“PHOs”) (organizations controlled jointly
by a hospital and physicians to carry out some of their activities)

• Individual practice associations (“IPAs”) (organizations that arrange to
provide health care services to enrollees in a prepaid health care organiza-
tion by contracting with physicians)

• Corporate practice of medicine (health provider formed under a state’s for-
profit professional corporate laws).

(5) Applications from like organizations not specifically enumerated under IRC
501(c)(12).

(6) Applications under IRC 501(c)(14) for state-chartered credit unions, coopera-
tives, and mutual savings banks.

(7) Applications under IRC 501(c)(15) from small insurance companies or associa-
tions.

(8) Applications under IRC 501(c)(25) from title holding organizations.

(9) Applications under IRC 501(c)(26) from qualified state-sponsored high risk
insurance organizations.

(10) Applications under IRC 501(c)(27) from qualified state-sponsored workers’
compensation organizations.

(11) Applications under IRC 501(c)(29) from Co-op health insurers.

(12) Applications from cooperative hospital service organizations for activities not
specifically enumerated under IRC 501(e).

(13) Applications under IRC 501(n) for “charitable risk pools.”

(14) Applications under IRC 529 for “qualified state tuition plans.”

(15) Applications that raise the following internet issues:

a. Applications where church status is claimed by an organization whose ac-
tivities are wholly over the Internet.

b. Applications under IRC 501(c)(3) from organizations whose sole activity is
the provision of Internet access (i.e., Internet Service Providers).

c. Applications under IRC 501(c)(7) from organizations whose activities are
wholly over the Internet.

d. Applications from organizations involved in charitable/charity fund raising
through either auction or percentage fee arrangements with for-profit
entities and whose fund raising activities occur wholly over the Internet.

e. Applications from organizations whose proposed activities include
extensive use of the Internet for lobbying or political activity.

(16) Applications under IRC 501(c)(3), 501(c)(4), or 501(c)(6) by nominating con-
ventions or nominating convention host committees. For purposes of this
subsection:

• A nominating convention refers to an organization that conducts a conven-
tion arranged by a political party where delegates select candidates for
national, state, or local public offices.
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• A nominating convention host committee refers to an organization that en-
courages the selection of a particular location for a nominating convention
arranged by a political party where candidates for national, state, or local
public office are selected. A nominating host committee may also be
involved in arranging hospitality events for delegates to a nominating con-
vention, such as by offering a welcoming ceremony and informational
services, or by otherwise providing support to facilitate a nominating con-
vention.

(17) Applications from organizations that transmit or exchange health data or phar-
maceutical prescriptions electronically, or promote or facilitate such activities.
These organizations include, but are not limited to, Regional Health Information
Organizations (RHIOs) that establish and operate a network through which
stakeholders may create, access, and transmit patient records through the
network.

(18) Applications from organizations that provide management, consulting, develop-
ment or operational services to foreign entities and governments to assist in
the establishment of foreign health care services not including those organiza-
tions providing medical services or supplies to a foreign country.

(19) Applications from open source software companies that indicate the software is
free, however charges fees for technical support provided by members, who
are usually for-profit businesses or for-profit support technicians.

(20) Applications under IRC 501(c)(3) or (c)(4) from pooled trusts or special needs
pooled trusts. A pooled trust or a special needs pooled trust provides benefits
to disabled persons on Medicaid or Supplemental Social Security.

7.20.1.4.2
(09-23-2011)
Transferring Cases to
EO Technical

(1) The specialist must discuss the proposal with the group manager prior to
preparing the case for transfer to EO Technical, when the case is being trans-
ferred because of a general lack of precedent. If a discussion is necessary, the
specialist should document on the case chronology record the discussion with
the group manager.

(2) Prepare two copies of Form 3778, Transmittal Memorandum, which are ini-
tialed/dated by the specialist and placed in the left side of the case file in front
of the CCR. Form 3778 must include the specific IRM section that supports the
referral or appropriate cites (e.g., specific IRM sections, paragraph numbers,
revenue rulings, etc.) that were considered and the reasons why they do not
apply (if the case is being referred to EO Technical because of lack of estab-
lished precedent).

(3) If TEDS case:

a. All documents imported into TEDS will be printed for the hard-copy case
file and placed on the left side of the orange folder (see IRM 7.20.2).

b. Case will be updated in TEDS to Status 74 (awaiting managerial review).

Note: Form 8670 is not required.

c. After review, the group manager will update the case in TEDS to Status 59
(EDS manual process).

d. Groups will forward the orange folder via Form 3210 to the Processing
Section, Records Unit, who will associate the orange folder with the hard-
copy case file.
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7.20.1.5.1
(09-23-2011)
EO Exam Classification
Referrals

(1) EO Exam classification referrals are prepared for cases where there is a
strong likelihood that there are taxes and/or penalties due. EO Exam classifica-
tion referrals may also include a recommendation for referral to Small Business
and Self Employed (SBSE) or Large Business & International (LB&I). See IRM
7.20.1.5.1(3)(b), below.

(2) EO Exam classification referrals are generally prepared at case closing.
However, in those situations where the statute for assessing tax is in jeopardy
of expiration, an “early referral” should be submitted prior to case closing and
as soon as possible after the potential for taxes and/or penalties due is identi-
fied.

(3) To refer a case to EO Exam Classification, the specialist will take the following
actions:

a. Prepare Form 5666 following instructions attached to the form. Include in
Item “O” of Form 5666 a detailed description of the reason the referral is
being made.

b. If a specialist concludes that there is evidence in the case file that
supports a referral to SBSE or LB&I, e.g., questionable charitable deduc-
tions, loans to disqualified persons, significant non-liquid assets, or other
valuation issues, Item “O” of Form 5666 should include for EO Exam Clas-
sification’s consideration a recommendation for referral to SBSE or LB&I
The recommendation for referral to SBSE or LB&I should include all
pertinent facts and circumstances.

c. Attach copies of any relevant information in the file that specifically
supports the referral, e.g., financial data, correspondence. The group
manager must sign Form 5666. Make two copies of Form 5666 and its
attachments and place them in the left side of the determination case file
folder (see case file assembly procedures in IRM 7.20.2). One copy will be
forwarded to EO Exam. One copy will be retained with the case file as
non-disclosable information.

d. Attach Form 3198-A to the outside of the file folder with instructions
“Forward attached Form 5666 to Programs and Support Group.”

7.20.1.5.2
(09-23-2011)
EO Exam Review of
Operations (ROO)
Follow-up Referrals

(1) The ROO conducts compliance checks on organizations. They are authorized
to determine whether an organization’s activities are consistent with their
stated tax-exempt purpose, and whether the organization is adhering to record-
keeping and reporting requirements. However, the ROO is not authorized to
examine an organization’s books and records or ask questions regarding tax
liabilities. See Pub 4386 for further details.

(2) ROO follow-up referrals should be made for material issues when questionable
activity is likely to occur, e.g., future operations may impact exempt status,
generate UBI, or necessitate a change in private foundation classification.
ROO follow-up referrals should also be prepared on all denials and withdraw-
als with the following exceptions:

a. when an EO Exam classification referral is prepared for a denial or with-
drawal, and

b. when an application is withdrawn due to a change in application form,
e.g., organization submits Form 1024 to replace Form 1023.

(3) To make a ROO follow-up referral, the specialist will take the following actions:

Exempt Organizations Determination Letter Overview 7.20.1 page 9

Cat. No. 37433F (09-23-2011) Internal Revenue Manual 7.20.1.5.2

IRS-JW-220-000516

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-000517

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-000518

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-000519

Obtained by Judicial Watch, Inc. via FOIA 



c. Responsible and duly authorized member or officer having knowledge of
the organization’s affairs, if the entity is a partnership or other unincorpo-
rated association;

(3) Specialists must be careful not to make unauthorized disclosures of confiden-
tial information while processing a determination request and should review
records such as bylaws or articles of incorporation to identify persons autho-
rized by the organization to receive confidential information. Usually, officers
and board members are authorized to receive confidential information, but
executive directors may or may not be authorized. See IRM 11.3, Disclosure of
Official Information, for disclosure guidelines.

a. Ask sufficient questions to establish the identity and position of the person
contacted if requesting additional information from the applicant by
telephone.

b. Ensure that a power of attorney form or authorization is valid before con-
tacting the designated representative.

7.20.1.7.1
(09-23-2011)
Processing Forms 2848
and 8821

(1) Form 2848, Power of Attorney and Declaration of Representative, authorizes
an individual(s) to act as Power of Attorney for an organization; receive tax in-
formation, notices and other communications on behalf of an organization; and
represent the organization before the IRS.

(2) Form 8821, Tax Information Authorization, designates an appointee (individual,
corporation, firm, etc.) to receive tax information, notices, and other written
communications on behalf of an organization but does not authorize the
appointee to represent the organization before the IRS.

(3) For additional guidance on Form 2848, Form 8821, and other third party autho-
rizations, see Treas. Regs. 601.504 et seq., Statements of Procedural Rules,
and Treasury Circular No. 230.

7.20.1.7.1.1
(09-23-2011)
Form 2848

(1) Form 2848 must be properly executed and signed by an officer of the organi-
zation and the designated representative. If Form 2848 is properly executed:

a. Form 2848 authorized representatives are input into EDS.
b. The determination letter will include paragraph 5998 informing the organi-

zation that a copy of the determination letter has been sent to its
authorized representative.

c. Copies of correspondence or determination letters must be sent to the first
listed representative on Form 2848.

d. Copies of correspondence or determination letters are sent to the second
representative if box 7b of Form 2848 is marked. Do not send copies to
more than two representatives.

e. Special rules apply to a Form 2848 signed by an unenrolled return
preparer. See Pub 470, Rev. Proc. 81-38, and IRM 7.20.1.7.3.

7.20.1.7.1.2
(09-23-2011)
Form 8821

(1) Form 8821 must be properly executed and signed by an officer of the organi-
zation.

a. An appointee designated on Form 8821 is not entered in EDS/TEDS.
b. Copies of all correspondence, including the final determination letter, are

sent to the appointee if Form 8821 is properly executed and block 5a is
checked.
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application process, unless the organization requested it be withheld during the
application process and the IRS agreed.

(5) The listing for Disclosure Officers can be found at: http://www.irs.gov/foia/
article/0,,id=120681,00.html. Before calling, discuss potential disclosure issues
with your manager

(6) Third party referrals may be received by specialists during the processing of a
determination case.

a. Specialists will evaluate any referrals received and may use the informa-
tion received to develop the determination case.

b. Specialists will keep the referral with the non-disclosable documents in the
case file.
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7.20.1.1
(12-20-2012)
Overview

(1) Exempt Organizations (EO) Rulings and Agreements has jurisdiction over pro-
cessing determination letters and ruling letters on applications for recognition
of tax exempt status under sections 501(a) and 521 of the Code and over
certain other requests.

a. EO Determinations, one component under EO Rulings and Agreements,
primarily issues determination letters.

b. Certain categories of determination letters are reserved for processing by
EO Technical in Washington, D.C. See IRM 7.20.1.4.

(2) EO Determinations consists of three main components: EO Determinations
(Areas 1 and 2), EO Determinations Programs and Support, and EP/EO Deter-
minations Processing. For a description of EP/EO Determinations Processing,
see IRM 7.21, Exempt Organizations Automated Processing Procedures.

(3) A determination letter is a written statement provided by EO Determinations to
an organization. It is issued only when a determination can be made based on:

a. Clearly established rules in the statute, a tax treaty, or the regulations, or
b. A conclusion in a revenue ruling or other opinion published in the Internal

Revenue Bulletin (I.R.B.) or a court decision that specifically answers the
questions presented. See Sec. 3.04 of Rev. Proc. 2012-4 (updated
annually).

7.20.1.1.1
(12-20-2012)
Nature of Material

(1) This section describes EO Determinations’ role and responsibility in processing
requests for determination letters including:

• Types of determination cases
• Reserved inventory cases
• Identifying EO Technical cases
• Transferring cases to EO Technical
• Referrals
• Taxpayer Contacts
• Authorized persons
• Processing Forms 2848 and 8821
• Disclosure/Third Party Contacts

7.20.1.1.2
(12-20-2012)
References

(1) The following additional references should be used, as needed, when process-
ing requests for determination letters:

a. Document 6379, Exempt Organizations Computer Systems Codes, is a
quick reference for EDS/TEDS and Master File codes. It also includes a
listing of the application forms and applicable Internal Revenue Code
(IRC) subsections covered by each form.

b. IRM 7.21, Employee Plans/Exempt Organizations Determinations Process-
ing Procedures, describes the processing of cases in the Records Unit,
user fees (dishonored checks and refunds) and unpostables in the Adjust-
ments Unit, and mail/correspondence handling in the Correspondence
Unit.

c. IRM 7.21.5, Exempt Organizations Automated Procedures, describes the
Letter Generation System and gives examples of the EDS letters.

d. IRM 7.25, Exempt Organizations Determinations Manual, and IRM 7.26,
Private Foundations Manual, describe the technical requirements appli-
cants must meet.
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• Section 501(f) - cooperative service organizations of operating educational
organizations

• Section 501(c)(2) - title holding corporation
• Section 501(c)(5) - labor, agricultural, horticultural organizations
• Section 501(c)(6) - business leagues, chambers of commerce, real estate

boards
• Section 501(c)(7) - social clubs
• Section 501(c)(8) and section 501(c)(10) - fraternal organizations
• Section 501(c)(9) - VEBAs
• Section 501(c)(12) - local benevolent life insurance associations, mutual

ditch or irrigation companies, mutual cooperative electric or telephone
companies, or like organizations

• Section 501(c)(13) - cemetery associations
• Section 501(c)(17) - supplemental unemployment benefits
• Section 501(c)(19) - veterans’ organizations
• Section 509(a)(3) Type III supporting organizations
• Limited liability companies (applying under section 501(c)(3))
• Medical marijuana
• Partnerships/joint ventures
• Potentially abusive transactions and fraud
• Private schools
• Subordinates of group rulings seeking individual exemption
• Other applications the Manager, EO Determinations, decides should be

reserved

7.20.1.4
(12-20-2012)
Identification of EO
Technical Cases

(1) EO Technical in Washington, D.C., is responsible for processing:

a. Cases where issues cannot be resolved by established precedent and
thus require interpretation of the tax law. See IRM 7.20.1.4.1 for a list of
cases reserved for EO Technical.

b. Cases where issues are subject to a study or not covered by clearly es-
tablished precedent because they may have significant regional or national
impact.

c. Technical advice cases. Procedures for requesting technical advice are set
forth in Rev. Proc. 2012-5 (updated annually).

d. Technical assistance requests (Guidance from EO Technical on procedural
or technical matters that do not relate to a specific case). See Rev. Proc.
2012-5 (updated annually).

(2) Determination staff should expeditiously handle any case identified for EO
Technical to avoid delay in processing the case. If possible, screeners and
group managers should attempt to identify cases that meet criteria for referral
to EO Technical before they are assigned to a determination specialist.

(3) Determination specialists may encounter certain issues which require analysis,
development, and/or guidance from EO Technical before a case can be con-
clusively identified as an appropriate EO Technical referral.

a. The specialist, with the approval of his or her group manager, may contact
an EO Technical subject matter expert to determine whether clearly estab-
lished precedent covers the issue before transferring the case.

b. Under no circumstances should screeners, specialists, or managers cite a
telephone conversation with a person in EO Technical as the reason for
transferring a case.
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c. A determination specialist, who decides an assigned case should be
referred to EO Technical after checking with EO Technical staff, should
forward the case to his or her group manager for transfer.

d. Under no circumstances should a determination specialist issue a determi-
nation letter in a case that should be handled by EO Technical.

7.20.1.4.1
(12-20-2012)
Cases Reserved for EO
Technical

(1) Applications under section 501(c)(3) or (4) from prepaid health care plans
(sometimes referred to as health maintenance organizations or HMOs).

(2) Applications where section 501(m) (commercial-type insurance) may be an
issue.

(3) Applications under section 501(c)(3) from potentially discriminatory private
schools when requested by EO Technical for transfer. See IRM 7.20.4, Special
Determination Issues and Form 14213, Private School Guidesheet.

(4) Applications under section 501(c)(3) from hospitals and health care providers
that are not clearly covered by Rev. Rul. 69-545, 1969-2 C.B. 117, including:

• Hospitals participating in whole hospital joint ventures described in Rev.
Rul. 98-15, 1998-1 C.B. 718

• Faculty group practice organizations (group medical practices that employ
the faculty members of a medical school or its affiliated hospital)

• Physician-hospital organizations (PHOs) (organizations controlled jointly by
a hospital and physicians to carry out some of their activities)

• Individual practice associations (IPAs) (organizations that arrange to
provide health care services to enrollees in a prepaid health care organiza-
tion by contracting with physicians)

• Corporate practice of medicine (health provider formed under a state’s for-
profit professional corporate laws)

(5) Applications from like organizations not specifically enumerated under section
501(c)(12).

(6) Applications under section 501(c)(14) for state-chartered credit unions, coop-
eratives, and mutual savings banks.

(7) Applications under section 501(c)(15) from small insurance companies or asso-
ciations.

(8) Applications under section 501(c)(25) from title holding organizations.

(9) Applications under section 501(c)(26) from qualified state-sponsored high risk
insurance organizations.

(10) Applications under section 501(c)(27) from qualified state-sponsored workers’
compensation organizations.

(11) Applications under section 501(c)(29) from co-op health insurers.

(12) Applications from cooperative hospital service organizations for activities not
specifically enumerated under section 501(e).

(13) Applications under section 501(n) for charitable risk pools.

(14) Applications under section 529 for qualified state tuition plans.

(15) Applications that raise the following internet issues:
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a. Applications where church status is claimed by an organization whose ac-
tivities are wholly over the Internet.

b. Applications under section 501(c)(3) from organizations whose sole activity
is the provision of Internet access (i.e., Internet Service Providers).

c. Applications under section 501(c)(7) from organizations whose activities
are wholly over the Internet.

d. Applications from organizations involved in charitable/charity fund raising
through either auction or percentage fee arrangements with for-profit
entities and whose fund raising activities occur wholly over the Internet.

e. Applications from organizations whose proposed activities include
extensive use of the Internet for lobbying or political activity.

(16) Applications under section 501(c)(3), 501(c)(4), or 501(c)(6) by nominating con-
ventions or nominating convention host committees. For purposes of this
paragraph:

• A nominating convention refers to an organization that conducts a conven-
tion arranged by a political party where delegates select candidates for
national, state, or local public offices.

• A nominating convention host committee refers to an organization that en-
courages the selection of a particular location for a nominating convention
arranged by a political party where candidates for national, state, or local
public office are selected. A nominating host committee may also be
involved in arranging hospitality events for delegates to a nominating con-
vention, such as by offering a welcoming ceremony and informational
services, or by otherwise providing support to facilitate a nominating con-
vention.

(17) Applications from organizations that transmit or exchange health data or phar-
maceutical prescriptions electronically or promote or facilitate such activities.
These organizations include, but are not limited to, Regional Health Information
Organizations (RHIOs) that establish and operate a network through which
stakeholders may create, access, and transmit patient records through the
network.

(18) Applications from organizations that provide management, consulting, develop-
ment or operational services to foreign entities and governments to assist in
the establishment of foreign health care services not including those organiza-
tions providing medical services or supplies to a foreign country.

(19) Applications under section 501(c)(3) or (c)(4) from pooled trusts or special
needs pooled trusts. A pooled trust or a special needs pooled trust provides
benefits to disabled persons on Medicaid or Supplemental Social Security.

(20) Applications from newspapers requesting exemption as educational organiza-
tions.

(21) Applications from organizations providing free open source software in which
the provision of free software is central to the organization’s exempt purpose.

7.20.1.4.2
(12-20-2012)
Transferring Cases to
EO Technical

(1) The specialist must discuss the proposed transfer with his or her group
manager prior to preparing the case for transfer to EO Technical. The specialist
should document the discussion with the manager on the case chronology
record (CCR).
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(2) The specialist will prepare, initial, and date two copies of Form 3778, Transmit-
tal Memorandum and place them on the left side of the case file in front of the
CCR. Form 3778 must include the specific IRM section that supports the
referral or appropriate cites (e.g., specific IRM sections, paragraph numbers,
revenue rulings, etc.) that were considered and the reasons why they do not
apply if the case is being referred to EO Technical because of lack of estab-
lished precedent.

(3) If the case is a TEDS case:

a. The specialist will print all documents imported into TEDS and a copy of
the CCR for the hard-copy case file and place them on the left side of the
orange folder (see IRM 7.20.2, Determination Letter Processing of Exempt
Organizations).

b. The specialist will prepare Form 3198-A, TE/GE Special Handling Notice,
checking the box “Forward to EO Technical” and will also notate “associate
with hard-copy case file”. Form 3198-A must be stapled to the front of the
orange folder.

c. The specialist will update the case in TEDS to Status 74 (Awaiting Mana-
gerial Review).

Note: Form 8670, EO Control Sheet, is not required.

d. After review, his or her group manager will update the case in TEDS to
Status 59 (EDS Manual Process).

e. Groups will forward the orange folder via Form 3210, Document Transmit-
tal, to the Processing Section, Records Unit, who will associate the orange
folder with the hard-copy case file and any scanned hard-copy responses.

f. The Records Unit will update the case in EDS to Status 58 (Case in
Transit) with specialist number 50980 and transfer the case to EO
Technical on Form 3210.

(4) If the case is a hard-copy case:

a. The specialist will prepare Form 3198-A checking the box “Forward to EO
Technical”. Form 3198-A must be stapled to the front of the case file.

b. The specialist will update the case in EDS to Status 74 (Awaiting Manage-
rial Review).

Note: Form 8670 is not required

c. Groups in Cincinnati will forward the case file to the Processing Section,
Records Unit.

d. The Records Unit or group secretary (for groups outside Cincinnati) will
update the case in EDS to Status 58 (Case in Transit) with specialist
number 50980 and transfer the case to EO Technical on Form 3210.

7.20.1.4.3
(12-20-2012)
Requesting Assistance
from EO Technical

(1) Determination specialists may seek informal assistance from EO Technical on
certain issues that may not warrant transfer of a case to EO Technical. The
specialist will contact EO Technical through the designated email, *TE/GE-EO,
or by directly contacting a designated subject matter expert by telephone or
email.

(2) The specialist will get approval from his or her group manager to contact EO
Technical on the matter and copy the manager on any email correspondence.
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(3) EO Technical will assign incoming email requests to senior tax law specialists
based on their areas of expertise. EO Technical will provide a response within
5 workdays of assignment to the tax law specialist. If more time is required to
respond, the tax law specialist will send an interim reply providing an estimated
time frame for the response.

7.20.1.5
(12-20-2012)
Referrals

(1) Determination specialists may report suspected abusive promoters and/or
abusive tax avoidance schemes or transactions, as well as suspected miscon-
duct by individuals representing an organization, to the designated EO
Determinations group.

(2) Determination specialists may request a review of an organization by preparing
an EO Exam Classification referral or a Review of Operations (ROO) referral.

a. An EO Exam Classification referral is made when there is strong likelihood
that there are past taxes and/or penalties due. See IRM 7.20.1.5.1.

b. A Review of Operations (ROO) follow-up referral is prepared when a de-
termination specialist has concerns about the past, present, or future
activities of the organization but does not have sufficient cause to deny
exemption. See IRM 7.20.1.5.2.

(3) In cases where an organization is determined to be a governmental unit or in-
strumentality of government exempt from Form 990 filing requirements,
determination specialists are required to prepare a referral to the Federal,
State, and Local Government office (FSLG) of TEGE for final determination of
the appropriate employment code. See IRM 7.20.1.5.3.

7.20.1.5.1
(12-20-2012)
EO Exam Classification
Referrals

(1) EO Exam classification referrals are prepared for cases where there is a
strong likelihood that there are taxes and/or penalties due. EO Exam classifica-
tion referrals may also include a recommendation for referral to Small Business
and Self Employed (SBSE) or Large Business & International (LB&I). See IRM
7.20.1.5.1(3)(b), below.

(2) EO Exam classification referrals are generally prepared at case closing.
However, in those situations where the statute for assessing tax is in jeopardy
of expiration, an “early referral” should be submitted prior to case closing and
as soon as possible after the potential for taxes and/or penalties due is identi-
fied.

(3) To refer a case to EO Exam Classification, the specialist will:

a. Prepare Form 5666, TE/GE Referral Information Report, following instruc-
tions attached to the form. Include in Item O of Form 5666 a detailed
description of the reason the referral is being made.

b. If a specialist concludes that there is evidence in the case file that
supports a referral to SBSE or LB&I, e.g., questionable charitable deduc-
tions, loans to disqualified persons, significant non-liquid assets, or other
valuation issues, Item O of Form 5666 should include for EO Exam Classi-
fication’s consideration a recommendation for referral to SBSE or LB&I
The recommendation for referral to SBSE or LB&I should include all
pertinent facts and circumstances.

c. Attach copies of any relevant information in the file that specifically
supports the referral, e.g., financial data, correspondence, etc.

d. Get his or her manager’s signature on the form.
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7.20.1.7.1
(12-20-2012)
Processing Forms 2848
and 8821

(1) Form 2848, Power of Attorney and Declaration of Representative, authorizes
an individual(s) to act as Power of Attorney for an organization; receive tax in-
formation, notices and other communications on behalf of an organization; and
represent the organization before the IRS.

(2) Form 8821, Tax Information Authorization, designates an appointee (individual,
corporation, firm, etc.) to receive tax information, notices, and other written
communications on behalf of an organization but does not authorize the
appointee to represent the organization before the IRS.

(3) For additional guidance on Form 2848, Form 8821, and other third party autho-
rizations, see Treas. Reg. 601.504 et seq., Statements of Procedural Rules,
and Treasury Circular No. 230, Regulations Governing Practice before the
Internal Revenue Service.

7.20.1.7.1.1
(12-20-2012)
Form 2848

(1) Form 2848 must be properly executed and signed by an officer of the organi-
zation and the designated representative. If Form 2848 is properly executed
and the representative(s) is authorized to receive notices and communications:

a. The authorized representative(s) is input into EDS/TEDS. (Authorized rep-
resentatives that do not receive copies of notices and communications are
not input into EDS/TEDS. If a specialist discovers that an individual was
entered into EDS/TEDS as an authorized representative or designee, but
Form 2848 is invalid or the individual is not authorized to receive notices
and communications, the specialist should delete the individual’s name
from EDS/TEDS until such time as the Form 2848 is perfected for this
purpose.)

Note: If Form 2848 (Revised October 2011 or later) is submitted, in order for the
representative to receive copies of notices and communications, the box
labeled “Check if to be sent notices and communications” (below the repre-
sentative’s information in Part I, Item 2) must be checked.

b. Copies of correspondence or determination letters must be sent to repre-
sentatives authorized to receive notices and communications. Do not send
copies to more than two representatives.

c. The specialist will include a paragraph (paragraph 5998 in EDS) in the
determination letter informing the organization that a copy of the letter has
been sent to its authorized representative.

d. Special rules apply to a Form 2848 signed by an unenrolled return
preparer. See Publication 470, Limited Practice Without Enrollment, Rev.
Proc. 81-38, 1981-2 C.B. 592, and IRM 7.20.1.7.1.3.

(2) A properly executed Form 2848 (Revised October 2011 or later) does not
require the PTIN of the authorized representative (Part I, Item 2).

7.20.1.7.1.2
(12-20-2012)
Form 8821

(1) Form 8821 must be properly executed and signed by an officer of the organi-
zation.

a. An appointee designated on Form 8821 is not entered in EDS/TEDS.
b. Copies of all correspondence are sent to the appointee if Form 8821 is

properly executed and block 5a is checked.
c. Appointees designated on Form 8821 may be unenrolled preparers. See

Pub 470 and IRM 7.20.1.7.3.
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a. When working an application, generally only discuss issues or items in the
application with officers, board members of the organization, or individuals
designated on a valid Form 2848 power of attorney.

b. It is not a third party contact if the person to contact listed on page 1 of
the Form 1023 or Form 1024 is contacted to secure information or to
inquire as to the status of responses.

c. If the specialist believes that the case may be adverse, a Form 2848
should be secured for the contact person (if not listed as an officer or
board member) or a request made to be referred to an officer or board
member of the organization. In this situation, do not reveal to the contact
person that the case may be adverse.

Note: The executive director is not usually a voting officer, but rather an employee.
The bylaws of the organization need to be reviewed to determine whether
the executive director is an authorized representative of the organization or
an employee. If an employee, advise the person that a power of attorney is
required before issues in the case can be discussed. Instruction can be
provided to these individuals as to how to complete forms, etc.

d. Procedures for documenting a third party contact include completing Form
12175 and preparing Letter 3164. Attachment 2 of the Letter of Under-
standing (LOU) dated August 5, 1999, details what is required. It is also
necessary to annotate third-party contacts on adverse determination
letters.

e. Organizations may authorize third party contacts by completing Form
12180.

(4) Information or referrals from third parties may be received by a specialist
during the processing of a determination case.

a. The specialist will evaluate any referrals received and may use the infor-
mation received to develop the determination case.

b. The specialist will keep the referral with the non-disclosable documents in
the case file.

(5) After an application is approved, it is not considered “an unauthorized disclo-
sure” to reveal any information that was submitted as part of the application
package or subsequent information provided by the organization as part of the
application process, unless the organization requested it be withheld during the
application process and the IRS agreed.

(6) The listing for Disclosure Officers can be found at: http://www.irs.gov/uac/IRS-
Disclosure-Offices. Before calling, the specialist should discuss potential
disclosure issues with his or her manager.
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7.20.1.1
(12-20-2012)
Overview

(1) Exempt Organizations (EO) Rulings and Agreements has jurisdiction over pro-
cessing determination letters and ruling letters on applications for recognition
of tax exempt status under sections 501(a) and 521 of the Code and over
certain other requests.

a. EO Determinations, one component under EO Rulings and Agreements,
primarily issues determination letters.

b. Certain categories of determination letters are reserved for processing by
EO Technical in Washington, D.C. See IRM 7.20.1.4.

(2) EO Determinations consists of three main components: EO Determinations
(Areas 1 and 2), EO Determinations Programs and Support, and EP/EO Deter-
minations Processing. For a description of EP/EO Determinations Processing,
see IRM 7.21, Exempt Organizations Automated Processing Procedures.

(3) A determination letter is a written statement provided by EO Determinations to
an organization. It is issued only when a determination can be made based on:

a. Clearly established rules in the statute, a tax treaty, or the regulations, or
b. A conclusion in a revenue ruling or other opinion published in the Internal

Revenue Bulletin (I.R.B.) or a court decision that specifically answers the
questions presented. See Sec. 3.04 of Rev. Proc. 2012-4 (updated
annually).

7.20.1.1.1
(12-20-2012)
Nature of Material

(1) This section describes EO Determinations’ role and responsibility in processing
requests for determination letters including:

• Types of determination cases
• Reserved inventory cases
• Identifying EO Technical cases
• Transferring cases to EO Technical
• Referrals
• Taxpayer Contacts
• Authorized persons
• Processing Forms 2848 and 8821
• Disclosure/Third Party Contacts

7.20.1.1.2
(12-20-2012)
References

(1) The following additional references should be used, as needed, when process-
ing requests for determination letters:

a. Document 6379, Exempt Organizations Computer Systems Codes, is a
quick reference for EDS/TEDS and Master File codes. It also includes a
listing of the application forms and applicable Internal Revenue Code
(IRC) subsections covered by each form.

b. IRM 7.21, Employee Plans/Exempt Organizations Determinations Process-
ing Procedures, describes the processing of cases in the Records Unit,
user fees (dishonored checks and refunds) and unpostables in the Adjust-
ments Unit, and mail/correspondence handling in the Correspondence
Unit.

c. IRM 7.21.5, Exempt Organizations Automated Procedures, describes the
Letter Generation System and gives examples of the EDS letters.

d. IRM 7.25, Exempt Organizations Determinations Manual, and IRM 7.26,
Private Foundations Manual, describe the technical requirements appli-
cants must meet.
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• Section 501(f) - cooperative service organizations of operating educational
organizations

• Section 501(c)(2) - title holding corporation
• Section 501(c)(5) - labor, agricultural, horticultural organizations
• Section 501(c)(6) - business leagues, chambers of commerce, real estate

boards
• Section 501(c)(7) - social clubs
• Section 501(c)(8) and section 501(c)(10) - fraternal organizations
• Section 501(c)(9) - VEBAs
• Section 501(c)(12) - local benevolent life insurance associations, mutual

ditch or irrigation companies, mutual cooperative electric or telephone
companies, or like organizations

• Section 501(c)(13) - cemetery associations
• Section 501(c)(17) - supplemental unemployment benefits
• Section 501(c)(19) - veterans’ organizations
• Section 509(a)(3) Type III supporting organizations
• Limited liability companies (applying under section 501(c)(3))
• Medical marijuana
• Partnerships/joint ventures
• Potentially abusive transactions and fraud
• Private schools
• Subordinates of group rulings seeking individual exemption
• Other applications the Manager, EO Determinations, decides should be

reserved

7.20.1.4
(12-20-2012)
Identification of EO
Technical Cases

(1) EO Technical in Washington, D.C., is responsible for processing:

a. Cases where issues cannot be resolved by established precedent and
thus require interpretation of the tax law. See IRM 7.20.1.4.1 for a list of
cases reserved for EO Technical.

b. Cases where issues are subject to a study or not covered by clearly es-
tablished precedent because they may have significant regional or national
impact.

c. Technical advice cases. Procedures for requesting technical advice are set
forth in Rev. Proc. 2012-5 (updated annually).

d. Technical assistance requests (Guidance from EO Technical on procedural
or technical matters that do not relate to a specific case). See Rev. Proc.
2012-5 (updated annually).

(2) Determination staff should expeditiously handle any case identified for EO
Technical to avoid delay in processing the case. If possible, screeners and
group managers should attempt to identify cases that meet criteria for referral
to EO Technical before they are assigned to a determination specialist.

(3) Determination specialists may encounter certain issues which require analysis,
development, and/or guidance from EO Technical before a case can be con-
clusively identified as an appropriate EO Technical referral.

a. The specialist, with the approval of his or her group manager, may contact
an EO Technical subject matter expert to determine whether clearly estab-
lished precedent covers the issue before transferring the case.

b. Under no circumstances should screeners, specialists, or managers cite a
telephone conversation with a person in EO Technical as the reason for
transferring a case.
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c. A determination specialist, who decides an assigned case should be
referred to EO Technical after checking with EO Technical staff, should
forward the case to his or her group manager for transfer.

d. Under no circumstances should a determination specialist issue a determi-
nation letter in a case that should be handled by EO Technical.

7.20.1.4.1
(12-20-2012)
Cases Reserved for EO
Technical

(1) Applications under section 501(c)(3) or (4) from prepaid health care plans
(sometimes referred to as health maintenance organizations or HMOs).

(2) Applications where section 501(m) (commercial-type insurance) may be an
issue.

(3) Applications under section 501(c)(3) from potentially discriminatory private
schools when requested by EO Technical for transfer. See IRM 7.20.4, Special
Determination Issues and Form 14213, Private School Guidesheet.

(4) Applications under section 501(c)(3) from hospitals and health care providers
that are not clearly covered by Rev. Rul. 69-545, 1969-2 C.B. 117, including:

• Hospitals participating in whole hospital joint ventures described in Rev.
Rul. 98-15, 1998-1 C.B. 718

• Faculty group practice organizations (group medical practices that employ
the faculty members of a medical school or its affiliated hospital)

• Physician-hospital organizations (PHOs) (organizations controlled jointly by
a hospital and physicians to carry out some of their activities)

• Individual practice associations (IPAs) (organizations that arrange to
provide health care services to enrollees in a prepaid health care organiza-
tion by contracting with physicians)

• Corporate practice of medicine (health provider formed under a state’s for-
profit professional corporate laws)

(5) Applications from like organizations not specifically enumerated under section
501(c)(12).

(6) Applications under section 501(c)(14) for state-chartered credit unions, coop-
eratives, and mutual savings banks.

(7) Applications under section 501(c)(15) from small insurance companies or asso-
ciations.

(8) Applications under section 501(c)(25) from title holding organizations.

(9) Applications under section 501(c)(26) from qualified state-sponsored high risk
insurance organizations.

(10) Applications under section 501(c)(27) from qualified state-sponsored workers’
compensation organizations.

(11) Applications under section 501(c)(29) from co-op health insurers.

(12) Applications from cooperative hospital service organizations for activities not
specifically enumerated under section 501(e).

(13) Applications under section 501(n) for charitable risk pools.

(14) Applications under section 529 for qualified state tuition plans.

(15) Applications that raise the following internet issues:
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a. Applications where church status is claimed by an organization whose ac-
tivities are wholly over the Internet.

b. Applications under section 501(c)(3) from organizations whose sole activity
is the provision of Internet access (i.e., Internet Service Providers).

c. Applications under section 501(c)(7) from organizations whose activities
are wholly over the Internet.

d. Applications from organizations involved in charitable/charity fund raising
through either auction or percentage fee arrangements with for-profit
entities and whose fund raising activities occur wholly over the Internet.

e. Applications from organizations whose proposed activities include
extensive use of the Internet for lobbying or political activity.

(16) Applications under section 501(c)(3), 501(c)(4), or 501(c)(6) by nominating con-
ventions or nominating convention host committees. For purposes of this
paragraph:

• A nominating convention refers to an organization that conducts a conven-
tion arranged by a political party where delegates select candidates for
national, state, or local public offices.

• A nominating convention host committee refers to an organization that en-
courages the selection of a particular location for a nominating convention
arranged by a political party where candidates for national, state, or local
public office are selected. A nominating host committee may also be
involved in arranging hospitality events for delegates to a nominating con-
vention, such as by offering a welcoming ceremony and informational
services, or by otherwise providing support to facilitate a nominating con-
vention.

(17) Applications from organizations that transmit or exchange health data or phar-
maceutical prescriptions electronically or promote or facilitate such activities.
These organizations include, but are not limited to, Regional Health Information
Organizations (RHIOs) that establish and operate a network through which
stakeholders may create, access, and transmit patient records through the
network.

(18) Applications from organizations that provide management, consulting, develop-
ment or operational services to foreign entities and governments to assist in
the establishment of foreign health care services not including those organiza-
tions providing medical services or supplies to a foreign country.

(19) Applications under section 501(c)(3) or (c)(4) from pooled trusts or special
needs pooled trusts. A pooled trust or a special needs pooled trust provides
benefits to disabled persons on Medicaid or Supplemental Social Security.

(20) Applications from newspapers requesting exemption as educational organiza-
tions.

(21) Applications from organizations providing free open source software in which
the provision of free software is central to the organization’s exempt purpose.

7.20.1.4.2
(12-20-2012)
Transferring Cases to
EO Technical

(1) The specialist must discuss the proposed transfer with his or her group
manager prior to preparing the case for transfer to EO Technical. The specialist
should document the discussion with the manager on the case chronology
record (CCR).
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(2) The specialist will prepare, initial, and date two copies of Form 3778, Transmit-
tal Memorandum and place them on the left side of the case file in front of the
CCR. Form 3778 must include the specific IRM section that supports the
referral or appropriate cites (e.g., specific IRM sections, paragraph numbers,
revenue rulings, etc.) that were considered and the reasons why they do not
apply if the case is being referred to EO Technical because of lack of estab-
lished precedent.

(3) If the case is a TEDS case:

a. The specialist will print all documents imported into TEDS and a copy of
the CCR for the hard-copy case file and place them on the left side of the
orange folder (see IRM 7.20.2, Determination Letter Processing of Exempt
Organizations).

b. The specialist will prepare Form 3198-A, TE/GE Special Handling Notice,
checking the box “Forward to EO Technical” and will also notate “associate
with hard-copy case file”. Form 3198-A must be stapled to the front of the
orange folder.

c. The specialist will update the case in TEDS to Status 74 (Awaiting Mana-
gerial Review).

Note: Form 8670, EO Control Sheet, is not required.

d. After review, his or her group manager will update the case in TEDS to
Status 59 (EDS Manual Process).

e. Groups will forward the orange folder via Form 3210, Document Transmit-
tal, to the Processing Section, Records Unit, who will associate the orange
folder with the hard-copy case file and any scanned hard-copy responses.

f. The Records Unit will update the case in EDS to Status 58 (Case in
Transit) with specialist number 50980 and transfer the case to EO
Technical on Form 3210.

(4) If the case is a hard-copy case:

a. The specialist will prepare Form 3198-A checking the box “Forward to EO
Technical”. Form 3198-A must be stapled to the front of the case file.

b. The specialist will update the case in EDS to Status 74 (Awaiting Manage-
rial Review).

Note: Form 8670 is not required

c. Groups in Cincinnati will forward the case file to the Processing Section,
Records Unit.

d. The Records Unit or group secretary (for groups outside Cincinnati) will
update the case in EDS to Status 58 (Case in Transit) with specialist
number 50980 and transfer the case to EO Technical on Form 3210.

7.20.1.4.3
(12-20-2012)
Requesting Assistance
from EO Technical

(1) Determination specialists may seek informal assistance from EO Technical on
certain issues that may not warrant transfer of a case to EO Technical. The
specialist will contact EO Technical through the designated email, *TE/GE-EO,
or by directly contacting a designated subject matter expert by telephone or
email.

(2) The specialist will get approval from his or her group manager to contact EO
Technical on the matter and copy the manager on any email correspondence.
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(3) EO Technical will assign incoming email requests to senior tax law specialists
based on their areas of expertise. EO Technical will provide a response within
5 workdays of assignment to the tax law specialist. If more time is required to
respond, the tax law specialist will send an interim reply providing an estimated
time frame for the response.

7.20.1.5
(09-08-2014)
Referrals

(1) Determination specialists may report suspected abusive promoters and/or
abusive tax avoidance schemes or transactions, as well as suspected miscon-
duct by individuals representing an organization, to the designated EO
Determinations group.

(2) Determinations specialists may prepare an EO Exam Classification referral
when there is strong likelihood that there are past taxes and/or penalties due
or when there are concerns that future activities of an organization might jeop-
ardize exemption but the specialist does not have sufficient cause to deny
exemption.

Note: EO Classification referrals may also include a recommendation for referral to
Small Business and Self Employed (SBSE) or Large Business and Interna-
tional (LBI).

(3) In cases where an organization is determined to be a governmental unit or in-
strumentality of government exempt from Form 990 filing requirements,
determination specialists are required to prepare a referral to the Federal,
State, and Local Government office (FSLG) of TEGE for final determination of
the appropriate employment code. See IRM 7.20.1.5.2.

7.20.1.5.1
(09-08-2014)
EO Exam Classification
Referrals

(1) EO Exam classification referrals are generally prepared at case closing.
However, in those situations where the statute for assessing tax is in jeopardy
of expiration, an “early referral” should be submitted prior to case closing and
as soon as possible after the potential for taxes and/or penalties due is identi-
fied.

(2) To refer a case to EO Exam Classification, the specialist will:

a. Prepare Form 5666, TE/GE Referral Information Report, following instruc-
tions attached to the form. Include in Item O of Form 5666 a detailed
description of the reason the referral is being made.

b. If a specialist concludes that there is evidence in the case file that
supports a referral to SBSE or LBI, e.g., questionable charitable deduc-
tions, loans to disqualified persons, significant non-liquid assets, or other
valuation issues, Item O of Form 5666 should include for EO Exam Classi-
fication’s consideration a recommendation for referral to SBSE or LBI. The
recommendation for referral to SBSE or LBI should include all pertinent
facts and circumstances.

c. Attach copies of any relevant information in the file that specifically
supports the referral, e.g., financial data, correspondence, etc.

d. Get his or her manager’s signature on the form.
e. Make a copy of Form 5666 and its attachments and place both copies

with the non-disclosable documents in the determination case file (see
case file assembly procedures in IRM 7.20.2.12, Case File Assembly for
Initial “I” Cases, for correct placement). One copy will be forwarded to EO
Exam. One copy will be retained with the case file as non-disclosable in-
formation.
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a. Ask sufficient questions to establish the identity and position of the person
contacted if requesting additional information from the applicant by
telephone.

b. Ensure that a power of attorney form or authorization is valid before con-
tacting the designated representative.

7.20.1.7.1
(12-20-2012)
Processing Forms 2848
and 8821

(1) Form 2848, Power of Attorney and Declaration of Representative, authorizes
an individual(s) to act as Power of Attorney for an organization; receive tax in-
formation, notices and other communications on behalf of an organization; and
represent the organization before the IRS.

(2) Form 8821, Tax Information Authorization, designates an appointee (individual,
corporation, firm, etc.) to receive tax information, notices, and other written
communications on behalf of an organization but does not authorize the
appointee to represent the organization before the IRS.

(3) For additional guidance on Form 2848, Form 8821, and other third party autho-
rizations, see Treas. Reg. 601.504 et seq., Statements of Procedural Rules,
and Treasury Circular No. 230, Regulations Governing Practice before the
Internal Revenue Service.

7.20.1.7.1.1
(12-20-2012)
Form 2848

(1) Form 2848 must be properly executed and signed by an officer of the organi-
zation and the designated representative. If Form 2848 is properly executed
and the representative(s) is authorized to receive notices and communications:

a. The authorized representative(s) is input into EDS/TEDS. (Authorized rep-
resentatives that do not receive copies of notices and communications are
not input into EDS/TEDS. If a specialist discovers that an individual was
entered into EDS/TEDS as an authorized representative or designee, but
Form 2848 is invalid or the individual is not authorized to receive notices
and communications, the specialist should delete the individual’s name
from EDS/TEDS until such time as the Form 2848 is perfected for this
purpose.)

Note: If Form 2848 (Revised October 2011 or later) is submitted, in order for the
representative to receive copies of notices and communications, the box
labeled “Check if to be sent notices and communications” (below the repre-
sentative’s information in Part I, Item 2) must be checked.

b. Copies of correspondence or determination letters must be sent to repre-
sentatives authorized to receive notices and communications. Do not send
copies to more than two representatives.

c. The specialist will include a paragraph (paragraph 5998 in EDS) in the
determination letter informing the organization that a copy of the letter has
been sent to its authorized representative.

d. Special rules apply to a Form 2848 signed by an unenrolled return
preparer. See Publication 470, Limited Practice Without Enrollment, Rev.
Proc. 81-38, 1981-2 C.B. 592, and IRM 7.20.1.7.1.3.

(2) A properly executed Form 2848 (Revised October 2011 or later) does not
require the PTIN of the authorized representative (Part I, Item 2).
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7.20.1.8
(12-20-2012)
Disclosure/Third Party
Contact

(1) Improper or unauthorized disclosure is the revealing of information to unautho-
rized individuals. Requesting information from unauthorized individuals is
considered a third party contact. For additional information, see IRM 4.10.1,
Examination of Returns - Overview and Basic Examiner Responsibilities, and
IRM 7.28, Exempt Organizations Disclosure Procedures.

(2) If a specialist thinks that he or she has made an unauthorized disclosure or a
third party contact, then the specialist should discuss it with his or her
manager.

(3) When working cases, the specialist should be very cautious regarding
revealing information to unauthorized individuals or making a third party
contact.

a. When working an application, generally only discuss issues or items in the
application with officers, board members of the organization, or individuals
designated on a valid Form 2848 power of attorney.

b. It is not a third party contact if the person to contact listed on page 1 of
the Form 1023 or Form 1024 is contacted to secure information or to
inquire as to the status of responses.

c. If the specialist believes that the case may be adverse, a Form 2848
should be secured for the contact person (if not listed as an officer or
board member) or a request made to be referred to an officer or board
member of the organization. In this situation, do not reveal to the contact
person that the case may be adverse.

Note: The executive director is not usually a voting officer, but rather an employee.
The bylaws of the organization need to be reviewed to determine whether
the executive director is an authorized representative of the organization or
an employee. If an employee, advise the person that a power of attorney is
required before issues in the case can be discussed. Instruction can be
provided to these individuals as to how to complete forms, etc.

d. Procedures for documenting a third party contact include completing Form
12175 and preparing Letter 3164. Attachment 2 of the Letter of Under-
standing (LOU) dated August 5, 1999, details what is required. It is also
necessary to annotate third-party contacts on adverse determination
letters.

e. Organizations may authorize third party contacts by completing Form
12180.

(4) Information or referrals from third parties may be received by a specialist
during the processing of a determination case.

a. The specialist will evaluate any referrals received and may use the infor-
mation received to develop the determination case.

b. The specialist will keep the referral with the non-disclosable documents in
the case file.

(5) After an application is approved, it is not considered “an unauthorized disclo-
sure” to reveal any information that was submitted as part of the application
package or subsequent information provided by the organization as part of the
application process, unless the organization requested it be withheld during the
application process and the IRS agreed.
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(6) The listing for Disclosure Officers can be found at: http://www.irs.gov/uac/IRS-
Disclosure-Offices. Before calling, the specialist should discuss potential
disclosure issues with his or her manager.
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(1) This transmits new IRM 7.20.2, Exempt Organizations Determination Letter Processing,
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letters. The material reflects the reorganization of Tax Exempt and Government Entities and updates
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7.20.2
Determination Letter Processing of
Exempt Organizations

7.20.2.1
(11-01-2004)
Determination
Processing

(1) Determination requests are processed in the following offices:

• Cincinnati Submission Processing Center (CSPC)
• EP/EO Determinations Processing Office (Processing Office)
• Work groups in EO Determinations
• Work groups in EO Technical

(2) The Cincinnati Submission Processing Center (CSPC) at the Covington, Ken-
tucky, address shown in the instructions to Form 1023 receives all determina-
tion requests.

(3) No determination requests will be accepted by the Director, EO Examinations,
in Dallas, Texas, or the Director, EO Technical, in Washington, DC. The organi-
zation seeking to submit an exemption application should be informed that the
application needs to be submitted to the CSPC in Covington, Kentucky.

(4) The CSPC is responsible for establishing the determination request on the
EP/EO Determination System (EDS) and processing the user fee, if required.
See IRM 7.22.1, Exempt Organizations EDS User Manual, which provides pro-
cedures for processing determination applications on EDS from establishment
to closing.

(5) CSPC will then forward the determination request to the Processing Office lo-
cated in Cincinnati. See IRM 7.22.1.1.

a. The case is held until requested for technical screening. See IRM
7.20.2.3.

b. If the case is not closed by technical screening (or transferred to EO Tech-
nical based on criteria in IRM 7.20.2.2.3), then the Processing Office holds
it as unassigned inventory.

(6) Each week the Processing Office sends cases in order of receipt to the work
groups located in PODs outside of Cincinnati. The Cincinnati POD work groups
can receive work up to three times a week. The number of cases sent to each
group is based on a case request.

(7) When the Processing Office transfers a case to a work group, the group man-
ager assigns it to an agent using the appropriate case assignment guidelines.

(8) A case closed in a work group (not requiring mandatory review) is forwarded to
the group manager for review/signature/approval.

a. If the group manager approves a proposed favorable case closing, the
case is closed on EDS and mailed at the group level. The date on the let-
ter is the date the case is closed on EDS.

b. If the favorable case closing approved by the group manager is not se-
lected for mandatory or sample review, it is forwarded to the Records Unit
and microfiched. The case file is not stored. For further discussion, see
IRM 7.20.2.13.

c. If the group manager does not approve the proposed agent’s recommen-
dation for case closing, the case will be returned to the agent in status 53
for correction or comment. The manager should include written guidance
identifying items the agent needs to address if the case requires more
than a minor correction. If the agent does not agree with the manager’s
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reasons for returning the case, then the agent will prepare a memo to the
group manager explaining why the manager’s changes are not necessary
before resubmitting the case to the manager. For a further discussion see
IRM 7.20.2.13.

d. If the group manager approves a proposed adverse closing, the case is
forwarded to EO Determinations Quality Assurance for mandatory review.
See IRM 7.20.5.

7.20.2.1.1
(11-01-2004)
EO Returns Processing

(1) Exempt organizations, other than private foundations or excepted organiza-
tions, must file an annual information return on Form 990 or Form 990-EZ if
their gross receipts normally exceed $25,000.

(2) All private foundations exempt under section 501(c)(3) must file Form 990-PF.

(3) Regardless of their annual gross receipts, all exempt organizations that incur
unrelated business income in excess of $1,000 are required to file Form 990-T.

(4) Returns are not generally solicited through the determination process. How-
ever, if an original return is received, it should be date stamped and forwarded
to the Ogden Campus for processing. The contol date should be the postmark
date on the envelope or the IRS received date if there is no postmark evident
or legible. See IRM 7.4.3 Chapter 3. The agent will:

a. Complete a routing slip (Form 1725) and forward the date-stamped return
to: Ogden Campus, Ogden, UT 84201-0027.

b. Keep a copy of the return if it contains vital information not found else-
where in the open application under consideration. It is not necessary to
keep a copy if there is no open case.

7.20.2.1.2
(11-01-2004)
Establishing and
Reestablishing Cases on
EDS

(1) EDS is the computer system used by TE/GE to track and manage determina-
tion cases. Cases are assigned individual case numbers. See IRM 7.21.3,
Screening, Controlling and Case Closing.

(2) Cases must be established or reestablished on EDS before agents may prop-
erly charge time to them. Agents need to be aware of these special situations:

Note: For case-type definitions, see IRM 7.20.1.2.2.

a. An A, F, P and/or T case needing to be worked simultaneously may re-
quire the establishment of a new case number for each determination. For
example, an organization at the end of its advance ruling period states
that it wants to terminate its operations; therefore, an F case would be
worked simultaneously with a T case.

b. The establishment of another I case is required for a change in subsection
request when Form 1023 is submitted to replace the original Form 1024,
or vice versa. For example, an organization that is applying for exemption
under IRC 501(c)(4) withdraws its request and substitutes a Form 1023.
No new case needs to be established when an organization is changing
subsections on Form 1024.

c. Replies received in “Failure to Establish” (FTE) cases require reestablish-
ment of an S case under the original subsection based on the original
Form 1023 or Form 1024.

d. An I case should be established in conjunction with an S case if a reply
includes a request for a change in subsection based on a new Form 1023
to replace the original Form 1024, or vice versa. See IRM 7.20.2.4.2, Pro-
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7.20.2.2
(11-01-2004)
User Fees

(1) CSPC and the tax examiners in the Processing Office process all user fees.
See IRM 7.21.2. However, as requests are being processed in EO Determina-
tions, screeners and agents need to determine if the correct user fee was paid
based upon information received. The user fee schedule and rules for when to
refund, waive, or request additional fees are set forth in Rev. Proc. 2004-8 (up-
dated annually).

(2) Rev. Proc. 2004-8 provides guidelines on the types of determinations to be
issued and the amount of the user fee required for each. Payments are re-
corded on the LINUS system. All organizations making an initial request for
exemption under IRC 501(c) must pay a user fee.

a. If an organization is newly formed, the user fee will normally be based on
a two-year projected budget.

b. User fees are not due in F, T or P cases. Fees are also generally not due
in A cases, unless the organization is applying for a group ruling or seek-
ing reclassification under another section of 501(c).

(3) If the application is received without a user fee, then the applicant will be re-
quested to pay the fee. If the fee is not paid after the request is made, then
the application will be returned to the applicant.

(4) Situations may arise when it is necessary for an agent to secure an additional
fee during case processing.

(5) The screener in EO Determinations will initially identify problems with user fees
and will designate those cases reserved for inventory. It is ultimately the
agent’s responsibility to ensure that the correct user fee is paid.

(6) The user fee paid is reflected on Form 8718 and on EDS. Research may be
obtained from the LINUS system. This research may be requested from the
group secretary located in the Cincinnati POD or by calling the Processing Of-
fice at 513-263-3430.

Note: Form 1023 is undergoing revisions and will incorporate Form 8718.

(7) User fees must be paid in advance for all determination letters. The agent is
responsible for verifying that the correct user fee was paid. An agent may de-
termine whether a fee has been paid by reviewing Form 8718.

(8) EO Determination personnel should be aware of the following issues relating to
user fees, which are discussed in this subsection:

• Dishonored Personal Checks
• Additional Fees
• Refund of User Fees
• Waiver of User Fees

(9) Extensions: If an organization’s file is closed based on “failure to establish,” it
has 90 days in which to submit the additional information without incurring an
additional fee.

a. If a request for extension is received in the Cincinnati POD, it should be
forwarded to the user fee adjuster. Use an extension request form; calls
should not be forwarded for extensions of the user fee date to the user fee
adjuster.
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(2) The user fee should be refunded if the agent discovers the applicant is already
exempt (other than under a group ruling) before completing an application un-
der the same paragraph of IRC 501(c). The user fee will not be refunded if the
previous exempt status is not discovered until the determination is completed.
The user fee should be refunded if the agent discovers the applicant is cov-
ered by a group exemption and it wishes to remain in the group exemption.
Procedures for processing withdrawals are in IRM 7.20.2.4.2.

(3) An agent outside the Processing Office should forward the refund authorization
forms to the Processing Office for processing if the CSPC deposited the origi-
nal fee.

(4) A partial refund of the user fee will be issued if the organization paid $500, but
its gross receipts will not exceed $10,000.

(5) A partial refund of the user fee will be issued if the organization paid an incor-
rect dollar amount, one other than the appropriate $150 or $500.

(6) If the applicant claims a refund is due but the agent does not agree, the appli-
cant may request reconsideration of the user fee by the Manager, EO Determi-
nations Quality Assurance. Refer to IRM 7.20.5.8.

(7) If it is determined that a user fee was overpaid, the agent will:

a. Prepare a routing slip addressed to the user fee adjuster stating the
amount and briefly explaining the reason for the refund.

b. Submit the routing slip to the group manager for review and approval.
c. If the manager approves the refund, prepare Form 3198-A, TE/GE Special

Handling Notice, and notate “User Fee Refund.”
d. If the case is being closed favorably, notify the applicant (after the man-

ager approves the refund) that the refund will be issued separately. Notifi-
cation may be by telephone or correspondence.

e. Document the contact in the Case Chronology Record.

Note: If a screener forwards a case to unassigned inventory for more development,
the screener should note possible refund on the screener checksheet, but
should not notify the applicant of the potential refund.

7.20.2.2.4
(11-01-2004)
Waiver of User Fee

(1) An organization may request a waiver of any additional fee. A request that a
user fee be waived is approved or denied by the Manager, EO Determinations
Quality Assurance (Quality Assurance) after reviewing a case forwarded by an
agent.

Exception: The following situation does not constitute a waiver request and is not
subject to review: A resubmitted exempt organization’s FTE case may
clearly show that the initial user fee was correctly paid. The screener or
agent to whom the case is reassigned may conclude that a second
user fee is not required because the applicant either complied with the
90-day deadline, or failed to do so because of a Service error. To de-
termine if Service error has occurred, the organization should be re-
quested to provide chronological details as to the circumstances sur-
rounding the request.

(2) The agent will secure the additional information necessary to determine
whether there was Service error.
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• An Employer Identification Number (EIN) or a completed Form SS-4, Appli-
cation for Employer Identification Number

• All applicable pages and schedules of the respective applications
• A conformed organizing document
• Bylaws, if adopted
• Financial data as described in the Form 1023/1024 instructions
• A narrative describing the organization’s past, current, and planned activi-

ties

(3) The agent will contact the organization to obtain any additional information or
amendments necessary to process the application. See IRM 7.20.1.5 for au-
thorized persons.

(4) The agent will determine, based on the facts of the case and clearly estab-
lished rules in the statute, a tax treaty, the regulations, a revenue ruling, opin-
ion or court decision, how the case should be closed (approved, adverse, fail-
ure to establish, other) and the proper EDS letter to be issued.

• If technical advice or technical assistance is required, see IRM 7.1.3.
• If an adverse closing, see IRM 7.20.2.9.
• For case closing, see IRM 7.20.2.13.
• For case file assembly, see IRM 7.20.2.6.

(5) The agent will submit the case for managerial review/signature. In addition,
some cases may be subject to mandatory or sample review, TEQMS, or post-
review by EO Technical. See IRM 7.20.5.

(6) No document submitted by an applicant should be marked or written on by
anyone processing a determination request. If there is litigation with respect to
the case, then the court may construe unnecessary markings on documents as
inappropriate.

(7) If an application is being processed under IRC 501(c)(3) and the application
does not contain all of the necessary information to allow a determination to be
made under IRC 501(c)(3), then the 270-day period referred to in IRC
7428(b)(2) begins with—

• the postmark date on the incomplete application, or
• if no postmark, the IRS stamped received date.

(8) Any missing information necessary to process an application to which IRC
7428 applies must be requested in writing from the organization to demon-
strate that the IRS did not unreasonably delay processing the application. For
example, information from a website will not become part of the administrative
file on adverse determinations unless submitted in writing by the organization
or shared in writing with the organization.

(9) Agents will provide identifying information about themselves so taxpayers will
know whom to contact if they should have questions relating to their determi-
nation request. This requirement is mandatory, as provided in section 3705 of
the IRS Restructuring and Reform Act of 1998 (RRA 98). See IRM
21.3.3.4.19.1, Preparation of Outgoing Correspondence.
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7.20.2.4.1
(11-01-2004)
Amendments

(1) An “amendment” or an A-type case is a case in which a recognized exempt
organization informs the Service of organizational or operational changes.

(2) Examples of changes that would be considered amendments include:

• Change in purposes
• Change in sources of financial support
• Name change
• Change in operations

(3) When an organization is recognized as exempt under IRC 501(a), the determi-
nation letter instructs it to report changes in name, address, purposes, opera-
tions, or sources of financial support to the TE/GE Customer Account Services
Office (CAS).

(4) CAS receives and screens most amendments. CAS will only process amend-
ments that do not affect an organization’s exempt status, such as the number
of directors, accounting period, name or address of the organization, or other
amendments which CAS can review and determine that the change will not
jeopardize the organization’s exempt status. See IRM 21.3.8 for additional in-
formation.

(5) If the amendment cannot be processed by CAS, it will be forwarded to the
Processing Office to have an A case established. Some specific determination
requests that are treated as amendment cases are:

• Group exemption requests
• Requests for advance approval of grantmaking under IRC 4945(g) (see

IRM 7.20.3.7.8)
• Requests by organizations to be reclassified as private foundations (see

IRM 7.20.3.3.7)
• Requests where changes have been completed

(6) The amount of development necessary in processing cases depends on the
facts and circumstances of each situation. In general, there should be enough
information to determine whether the new request may be granted and
whether the changes affect the exemption or the foundation status of the orga-
nization. Information can be requested from the organization to obtain details
about changes in its purpose, character, or method of operation by using a
composed development letter. Following are examples of the information
needed for various requests:

a. If an organization has added or changed activities, sufficient detail about
the activities should be secured so that it is clear the new activity is con-
ducted in an exempt manner and is allowable under the applicable Code
section.

b. If the organization’s sources of support have changed and the organiza-
tion is a public charity, financial data for the last four years should be se-
cured to verify that the organization continues to meet the public support
test. Sufficient information should be secured to determine whether the
organization’s sources of support affect exempt status and whether they
subject the organization to unrelated business income tax.

c. If the organization requests a change in subsection, and is currently ex-
empt, a new application must be submitted, and it should be worked as if
it were an initial application. See IRM 7.20.2.2(b) for user fee issues.
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nization of its future responsibilities. The agent should update EDS and
EOBMF to change the organization’s filing requirements.

(9) Generally an organization described in IRC 501(c)(3) may not voluntarily relin-
quish its exempt status. If an agent reviews such a request, then a Form 5666
should be filled out and referred to EO Examinations.

(10) When an organization submits information about changes to its organizing
documents, it should provide conformed copies of amendments to its articles of
organization (such as corporate charter, trust instrument or constitution) or in-
ternal regulations (such as bylaws).

(11) EO Technical refers amendments it receives to EO Determinations.

(12) If a Federal credit union submits an amendment, the agent should return it and
advise the credit union that the information should be submitted to the National
Credit Union Administration (NCUA). The NCUA is the independent federal
agency that makes an annual report to the Service, incorporating all the
changes affecting all Federal credit unions. See IRM 7.25.1.4.4.

(13) Amendments filed by group exemption organizations are discussed at IRM
7.20.2.7.1.

7.20.2.4.2
(11-01-2004)
Processing Withdrawals

(1) An organization may request, in writing, to withdraw its application any time
before the determination letter is issued. Even though the application is with-
drawn, the application and all supporting documents will be retained by the
Service and will not be returned to the organization. For user fee issues, see
IRM 7.20.2.2.

(2) Exempt organization personnel will not take any direct or indirect action that
may be interpreted as a solicitation of a withdrawal of an application. Agents
may, however, discuss with an organization its option to withdraw its applica-
tion because it does not appear to qualify for favorable determination. If the
option of withdrawing its application is discussed with an organization, the
agent will thoroughly document the discussion in the Case Chronology Record.

(3) A request for the withdrawal of its application for exemption must be secured in
writing from the organization and must be signed and dated by an officer of the
organization. The organization should be advised that there can be no refund
of the user fee paid to process the application for exemption and that the appli-
cation will not be processed further. The agent will:

a. Issue Letter 2244 on EDS to the organization to acknowledge that the ap-
plication has been withdrawn.

b. Use the closing status 04 on Form 8670.
c. Prepare Form 2363 to input the filing requirements on IDRS if the organi-

zation was operational and had taxable income. See IRM 7.20.5.3.

(4) If two applications (i.e., a Form 1023 and a subsequent Form 1024, or vice
versa) are established on EDS due to a request for a change in subsection,
the application that will not be processed further should be closed using status
04 on Form 8670. The organization will not be issued Letter 2244 in this situa-
tion. The EDS closing sheet for the case that will not be processed further will
be given to the manager for closure on EDS even if processing of the remain-
ing application is not yet complete. The new case should have an EDS control.
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(6) EO Technical will honor an approval of expedited processing made by EO De-
terminations before the case was referred to EO Technical.

(7) The Service has discretion whether to grant a request for expedited handling.
The Service’s discretion should be exercised consistently.

(8) Examples of circumstances that are within the applicant’s reasonable expecta-
tion or control and would not justify the granting of expedited handling include
the following:

a. The applicant was created to participate in a significant transaction (e.g., a
bond issue), in which the deadline was established or scheduled by the
applicant’s creators, directors, etc., without regard for the time it might take
for the application to be approved.

b. The application was submitted late in the calendar year and the organiza-
tion seeks recognition of exemption before December 31, so that its
founder can be assured of a charitable deduction for a contribution of ap-
preciated stock.

(9) Approval of a request for expedited treatment does not include assurance that
the organization will qualify for exemption.

7.20.2.4.5.1
(11-01-2004)
Expedite Requests —
Other

(1) If the expedite request is found/received when a case is assigned to an agent
and there is no indication of approval or denial of the request from CAS, the
agent should review the expedite request to ascertain the following pertinent
information:

a. Grant pending
b. Grantor
c. Amount of grant or property the organization will receive
d. Date the organization’s determination letter is needed
e. Adverse impact on the organization’s ability to continue operations if the

application is not expedited by the requested date
f. (If purpose is to provide disaster relief) Details of the immediate need for

disaster relief and of the manner in which the organization will provide re-
lief

g. (If Service error) Nature of error(s) in detail, including dates

(2) The agent should make a recommendation to the group manager that explains
whether expedited treatment is merited.

(3) If expedited treatment is not approved, the agent will notify the organization
and process the case in control date order, as usual.

(4) If a case is assigned to an agent (status 52) after the expedite request has
already been approved, the agent will:

a. Process the case ahead of other cases in inventory.
b. Attempt to secure additional information that may be required by tele-

phone, but If the information needs to be confirmed in writing, then by
FAX.
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7.20.2.4.6
(11-01-2004)
Employer Identification
Numbers

(1) An employer identification number (EIN) is a number assigned to each organi-
zation by the Internal Revenue Service. All organizations seeking exemption
must have an EIN that is uniquely theirs. See Rev. Ruls. 73-422 and 73-526.

(2) The agent is responsible for securing a correct EIN if there is an indication that
an incorrect EIN has been provided, and agents should be alert to such prob-
lems. Generally, the organization will provide its EIN on page one of the Form
1023.

(3) If the organization does not have an EIN when it applies for exemption, an EIN
is secured at the initial phase of processing in the CSPC.

(4) If the organization is not using the correct number, then the agent will deter-
mine whether it has an EIN of its own. If not, the agent will obtain one. The
agent will request IDRS Master File research (NAMEE, ENMOD, INOLES, OR
BMFOLO) from the group secretary. To obtain the EIN, the agent will:

• Preferably secure a signed Form SS-4 from the organization. Alternatively,
agents are authorized to complete and sign Form SS-4 for the organization,
when securing one signed by an officer of the organization is not possible.

• Once a completed Form SS-4 is secured, fax it to the TELE-TIN unit at the
Cincinnati Accounts Management Center (CAMC) at 859-669-2079.

• Include a fax cover sheet from TE/GE that provides identifying information
(i.e., name, phone, and fax number of the agent) to enable the TELE-TIN
unit to notify the agent of the assigned EIN. Include the following comments
on the fax cover sheet: “Urgent—EO Office Needs EIN Assigned.” Prior to
faxing the Form SS-4, contact the TELE-TIN unit at 859-669-4284 or at
859-669-4515.

(5) If an agent discovers that an organization has been assigned more than one
EIN, the EINs will be merged. The following is the procedure the agent will fol-
low if two (or more) EINs are assigned to one organization.

Note: Be careful not to confuse this with two organizations merging into one.

a. Obtain IDRS Master File research on all EINs (e.g., INOLES, ENMOD,
BMFOLO, and EDS).

b. Request the organization to confirm the EIN which is to survive. It is less
problematic to retain the EIN under which any tax returns were filed or to
which any tax payments were applied (BMFOLO will show this informa-
tion). However, if the taxpayer prefers to retain the other EIN, the taxpay-
er’s preference should be honored.

c. Prepare an “EIN Merger Memo” to be sent to the Ogden Campus, Entity
Control Unit, to advise which EINs are to be consolidated. In addition,
send to the Ogden Campus copies of the applicable research prints and a
copy of the organization’s letter requesting consolidation of EINs (if appli-
cable).

d. Keep a copy of the “EIN Merger Memo” for the left side of the case file.

(6) An organization must secure a new EIN when it changes its form (e.g., asso-
ciation or trust to a corporation), unless:

• It is an unincorporated association applying simultaneously with a corpora-
tion;

• It is changing from a for-profit to a non-profit corporation; or
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7.20.2.6
(11-01-2004)
Case File Assembly

(1) Agents are responsible for properly assembling documents in the case file.
Proper case file assembly:

a. Helps managers, reviewers, conferees, and Appeals officers review the
case.

b. Reduces the risk of an improper disclosure by separating non-disclosable
material from material that is available for public inspection.

c. Assists in compiling the administrative record (as defined in Tax Court
Rule 210(b)(12)) in cases that are litigated under IRC 7428.

(2) Minor deviations to the case assembly guide to provide for local forms or docu-
ments may be necessary in unusual situations.

7.20.2.6.1
(11-01-2004)
Guide for Assembling a
Determination Case File

(1) Proper assembly is required for case files involving applications for recognition
of exemption. These files are divided into three basic categories:

• Information open for public inspection (under IRC 6103 and 6104) on the
right side

• Information not open for public inspection on the left side
• Items to be purged from the case file

(2) The following forms are to be attached to the front of the file in descending
order:

1. Form 3198-A, if necessary
2. Form 8670 (if more than one, to be staggered with 1 of 2 and 2 of 2 writ-

ten above the case number)

7.20.2.6.2
(11-01-2004)
Case File Information
Open for Public
Inspection

(1) Agents will assemble the information that is open to public inspection on the
right side of the case file in the following descending order:

1. Determination letter(s) (1 for each recipient, including complete copy of
letter to POA, and 1 copy of each for file)

2. Form 872-C (original plus 1), if executed (one additional for each POA)
3. Form 8718, User Fee for Exempt Organization Determination Letter Re-

quest
4. Form 2848, Power of Attorney, if executed
5. Form 872-C, if not executed (i.e., not signed by the organization and the

IRS)
6. Application Form 1023 or 1024, upon which the determination was made
7. Application Form 1023 or 1024 (withdrawn)
8. Organizing document
9. Amendments to organizing document in chronological order

10. Bylaws
11. Financial information (not submitted as integral part of application form)

(audit report)
12. Documentation of nondiscriminatory policy required by Rev. Proc. 75–50

(if applicant operates a school)
13. All disclosable schedules or statements submitted as part of applications
14. Correspondence received from the organization or issued to the organiza-

tion relating to the determination of exempt status.

Note: Correspondence should be organized in ascending chronological order with
the oldest material on top. If the correspondence becomes an integral part of
the application, it should be inserted as appropriate.
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15. Printed material, publications, etc., which support the approval of the ap-
plication

16. Envelope showing the postmark date for IRC 508/505 purposes

(2) In an adverse case, the case assembly of the right side of the case file is the
same as in (1) above, except that the information listed below will be placed
on top of the file in the following order:

1. Proposed adverse letters (1 only for recipient)
2. Form 6018 (2 only for recipient), if signature requested
3. Publication 892 (1 for recipient)
4. Copy of proposed adverse letter and Form 6018 (if signature requested)

stapled together for Quality Assurance
5. Form 6018, if executed
6. Index

Note: Quality Assurance will make a copy of the proposed adverse letter and the
Form 6018 for the case file from the floppy disk that is enclosed with the
case.

Reminder: No documents are purged in a proposed adverse closing.

7.20.2.6.3
(11-01-2004)
Case File Information
Not Open for Public
Inspection

(1) Agents will assemble the items that are not open for public inspection on the
left side of the case file in the following descending order:

1. Unexecuted memorandums to file pertaining to section 301.9100-1 relief
2. Form 5060 requiring the reviewer’s signature and documents to be for-

warded to other functions (e.g., Form 5768, Form 5666)
3. Original EOMF/BMF documents to be input (e.g., Form 2363-A)
4. Case Chronology Record, oldest date on top
5. Copies of Form 2363 or 2363-A (includes the group exemption pilot

voucher and list of subordinates)
6. Copy of Form 5666
7. Form 6038
8. Attachments to Form 6038
9. Worksheets, checksheets (private school, bond financing, IRC 501(c)(9),

computation of private foundation status, EOMF research prints, copy of
signed Form 5060, etc.)

10. Copies of Form 8670 with different case numbers assigned to the organi-
zation

11. Reviewer’s memorandums and other IRS memorandums or reports
(Forms 5456 and 5457, Form 12175, expedite requests, copy of the user
fee waiver/refund, EO Technical Post Review memorandums, EO Techni-
cal Case History, EIN merger memo, and memorandums to file)

12. Copies of user fee checks
13. Any other non-disclosable information (e.g., patents, trade secrets, etc.)

7.20.2.6.4
(11-01-2004)
Purged and Discarded
Materials

(1) During the processing of a determination request, the agent may need to keep
some materials that will be purged at case closing and others that may be dis-
carded during processing. Some examples of items that are discarded at case
closing are:

• Technical Screening Sheet
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• Form 8327
• EO Determination Input Sheet
• Publications, booklets, brochures, pamphlets, newsletters, etc., which do

not support the approval of the determination
• Leases that do not support the approval of the determination
• Completed Forms 872–C on definitive rulings

Note: Nothing should be marked “Purge” in adverse cases.

(2) Some examples of items that may be discarded during processing are:

• Duplicate forms and letters
• Blank forms and pages
• Envelopes with no IRC 508 or IRC 505 issues

7.20.2.7
(11-01-2004)
Requesting Additional
Information

(1) Requests for additional information in processing a determination should be
thorough and relevant. Attachments or questionnaires may be used if they do
not request information already submitted. EDS Letters 1312 and 1313 are
usually used to request additional information in Type I and S cases requesting
recognition of tax-exempt status.

(2) Information not critical to exempt status, e.g., clarification of an address, may
be obtained by telephone. The agent will document the details of the conversa-
tion in the file.

(3) An applicant must submit information critical to tax-exempt status, e.g., a de-
scription of its proposed activities, a representation that it will not engage in
political activity, etc., in writing, over the signature of an officer or authorized
representative, regardless whether the agent’s request was made orally or in
writing. The document may be faxed to the agent.

7.20.2.7.1
(11-01-2004)
Time to Submit
Information

(1) Applicants are allowed 21 days to submit additional information in reponse to
an agent’s written request, except for requests for additional information during
technical screening. Extensions should not be granted if solely by phone.

(2) In some situations, an organization may not be able to provide the additional
information within the 21-day period.

a. If the organization contacts the agent because it is unable to provide the
information within the 21-day period, then the agent can grant an exten-
sion of up to 14 days.

b. If the organization cannot respond within the 21-day period or the 14-day
extended period, the agent should consult with the group manager as to
whether any further extension request should be granted.

c. After consulting with the group manager, the agent must contact and in-
form the organization whether the extension of time was granted or de-
nied.

(3) If the applicant fails to respond to the request for additional information or does
not request an extension of time by the end of the 21-day period, the agent
will:

a. Verify the applicant’s address and determine whether the additional infor-
mation request was returned as undeliverable.
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b. Telephone the individual whose name and telephone number appear on
the application, or the authorized representative, and inquire about the sta-
tus of the information request. The agent may grant a 14-day extension.

c. If the authorized representative or contact person cannot be reached by
telephone, the agent will send a follow-up letter to the organization inform-
ing it that its determination request will be closed if the additional informa-
tion is not received. The letter will give the organization 14 days to re-
spond.

(4) In type I, S, and group exemption cases, in which the organization has not re-
sponded to the actions described in (3) above, the agent will:

a. Clearly explain that if the organization does not provide the information
requested in order for the Service to determine tax-exempt status, then its
case will be closed, and the organization will have 90 days to submit the
additional information without incurring an additional user fee and without
having to submit a new application.

b. Fully document the conversation with the organization in the case file.
c. After a total of 35 days, close the case using status 11, Failure to Estab-

lish (FTE) unless it is a church, and issue the appropriate EDS letter.
d. Complete as much of Form 6038 as possible. No attachment is required.

(5) Refer to IRM 7.20.3.5.1.1 for procedures for handling no-response foundation
follow-up cases. Refer to IRM 7.20.2.4.3 for handling no-response Termination
(T) type cases.

(6) No-response type A (other than group exemption requests) and P cases will
usually be closed using status 12 (Other) on EDS. Whether or not to update
the Master File will depend on the facts of the case. Form 3198-A will be pre-
pared if special handling is required.

7.20.2.8
(11-01-2004)
Effective Date of
Exemption and Special
Rules

(1) An exemption letter does not usually state an effective date if an organization
is entitled to exemption from the date it was formed because the exemption is
effective beginning with the date the organization was legally established.

Note: Revised exemption letters will state an effective date to avoid any confusion
concerning the effective date.

a. An IRC 501(c)(9) or (c)(17) applicant must file its application within 15
months from the end of the month in which it was organized for the effec-
tive date to be retroactive to the date of formation. See Treas. Reg.
1.505(c)-1T.

b. An IRC 501(c)(3) applicant, except if described in IRC 508(c), must file its
application within 15 months from the end of the month in which it was
organized for the effective date to be retroactive to the date of formation.
See Treas. Reg. 1.508-1(a). The filing date is the U.S. postmark date
stamped on the envelope in which the exemption application is mailed. If
the envelope is not postmarked, or the postmark is illegible, the filing date
is the date the completed application is stamped received by the Service.

c. If the IRC 501(c)(3) application is not filed within the 15-month period,
then the applicant has an automatic extension of 12 months as provided in
Rev. Proc. 92-85. If the applicant does not file the application within the
initial 15 months plus the automatic 12-month period, it may request a dis-
cretionary extension beyond the 27-month period. See IRM 7.20.2.10.
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d. IRC 508(c) and Reg. 1.508-1(a)(3) list exceptions to the notification re-
quirement of IRC 508(a), and the appropriate notation should be made on
Form 6038 at case closing.

(2) If the organization was not described in any subsection of IRC 501(c) from the
time it was formed, the letter must specifically state the effective date of ex-
emption, which is the date when it was first described in IRC 501(c). The agent
will include the appropriate EDS paragraphs in the closing letter to inform the
applicant of the effective date of tax-exempt status.

a. The agent may secure a written agreement from the organization similar
to the following:
“This refers to our conversation of _______ when we discussed the effec-
tive date of our exempt status under section 501(c)(3) of the Internal Rev-
enue Code. We agree with the conclusion of the Internal Revenue Service
concerning the effective date of our exempt status under section 501(c)(3)
of the Code. We also agree with the conclusion of the Internal Revenue
Service that from _____ through _____ this organization did not qualify for
recognition of exemption from Federal income tax under section 501(c)(3)
of the Code. We are in agreement with the Internal Revenue Service that
from _________ through_________contributions to our organization are
not deductible under section 170 of the Code.”

b. If the applicant does not submit the statement within 21 days, the determi-
nation letter must include a protest paragraph and the paragraph on ex-
haustion of administrative remedies.

(3) If an IRC 501(c)(3) applicant does not meet the automatic 27-month period
and does not specify in its application or in other communications whether it
wants relief from IRC 508(a), the agent should contact the applicant to explain
the IRC 508 issue completely.

(4) In the case of a non-IRC 501(c)(3) organization operated in an exempt manner
as an unincorporated association before its incorporation, the exemption letter
should state that the period of exemption includes the period during which the
organization, now a corporation, operated in unincorporated status. See Rev.
Rul. 54-134, 1954-1 C.B. 88. For IRC 501(c)(3) organizations, see Rev. Ruls.
73-422, 1973-2 C.B. 70, and 77-116, 1977-1 C.B. 155.

7.20.2.9
(11-01-2004)
Adverse Determination
Cases Overview

(1) Agents should attempt to resolve determination cases at the earliest possible
time. Therefore, it is often advisable to hold an informal conference with an
organization, during which concerns can be addressed, before issuing an initial
adverse ruling or determination letter. The agent may hold the conference to-
gether with the group manager.

(2) Issues to discuss with the organization may include:

• Clarification of activities or purposes that come within the exempt or foun-
dation status requested

• Clarification of the facts
• Alternative tax-exempt status classification under IRC 501(a)
• Alternative foundation classification under IRC 509(a)

(3) However, if the agent and group manager believe that the administrative
record is sufficient to prepare an initial adverse determination letter without a
discussion with the organization, then an initial adverse determination letter
with protest rights may be prepared.
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(4) If, after the discussion, the organization is expected to provide additional infor-
mation describing its activities and/or purposes, then the agent should confirm
such expectation by issuing an information letter to the organization.

(5) If, after the discussion with the organization and a review of the information
submitted by the organization, the agent and group manager agree that the
organization does not qualify for a favorable determination, then the agent
should prepare an initial adverse determination letter with protest rights. The
group manager should document his or her involvement in the case file. The
initial adverse determination letter is subject to mandatory review (except in
no-support F cases). See IRM 7.20.5.4.

7.20.2.9.1
(11-01-2004)
Preparation of Initial
Adverse Determination
Letter

(1) All factual and legal issues should be fully developed in an initial adverse de-
termination letter. The final case disposition depends on the quality of fact de-
velopment and the correct application of law to those facts.

(2) Initial adverse determination letters must include or address the following:

a. The material facts on which the determination is based
b. The applicable statute, regulations, and other governing precedent
c. The Service’s conclusion and a clear explanation of the underlying reason-

ing
d. The denial of recognition status under any other paragraph of IRC 501(c),

if exempt status is the issue; or under any other foundation classification,
if foundation classification is the issue

e. The organization’s right to protest the proposed action; Publication 892,
EO Appeal Procedures for Unagreed Issues, attached to the adverse letter

f. The right of the organization to a conference
g. A statement that the determination will become final if the organization

does not submit a written protest within the allotted time
h. A statement in an IRC 501(c)(3) exemption case that under IRC 6104(c)

State officials will be notified

(3) Form 3198-A will be marked for mandatory review (in the “Determination
Cases” section of the form) when the agent prepares an initial adverse deter-
mination letter.

(4) The agent will prepare an index of the administrative record documents, attach
the index to the inside right side of the case file folder, and update it as neces-
sary. In a foundation follow-up case, or F case, an index should be prepared if
the case is unusually large, complex, or likely to be protested.

7.20.2.9.2
(11-01-2004)
Miscellaneous Issues
Concerning Initial
Adverse Determination
Letters

(1) An agreed foundation follow-up case, in which the organization signs Form
6018, Consent to Proposed Adverse Action, is processed as an adverse case
because Form 6018 does not contain the necessary language to waive the
organization’s right to declaratory judgment. However, the proposed adverse
letter and the administrative record need not be as detailed as in a case in
which the organization does not sign the Form 6018. See IRM 7.20.3.5 for a
complete discussion of foundation follow-up cases. See IRM 7.20.2.5.2 for a
further discussion of Form 6018.

(2) Protest appeal rights or court review are not extended to:
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• Determination cases closed based on “failure to establish”
• Foundation classification cases closed as presumptive private foundations

(3) Technical advice may be requested on issues in controversy. See IRM 7.1.4,
EO Technical Advice Procedures.

7.20.2.9.3
(11-01-2004)
Adverse Ruling or
Determination Not
Sustained by Court

(1) If an organization exercises its right to file for a declaratory judgment under
IRC 7428, it may obtain a favorable determination if:

a. The Court issues a favorable decision, or
b. Counsel agrees to a favorable determination in exchange for withdrawal of

the action.

(2) Apart from filing a declaratory judgment action, an organization may also ob-
tain a favorable determination by successfully challenging a tax assessment
that resulted from a prior adverse determination.

(3) The procedures for the issuance of rulings or determination letters to organiza-
tions that have established in court their qualifications for exemption from fed-
eral income tax are contained in Rev. Proc. 80-28, 1980-1 C.B. 680.

(4) Counsel will return the file to the Director, Rulings and Agreements, for prepa-
ration of a favorable determination letter. If there has not been a change in the
controlling law, the favorable determination letter (including signature and date
stamp) will be forwarded to Area Counsel for delivery to the applicant. The ad-
ministrative file should contain a brief statement over the signature of a princi-
pal officer that the organization’s activities remain the same as in the period
considered by the court, if that is the case.

Note: The organization need not submit a new application if one has already been
submitted.

7.20.2.10
(11-01-2004)
IRC 508(a) Overview

(1) Organizations applying for exemption under IRC 501(c)(3) are subject to the
notice provisions of IRC 508(a) and related regulations, which generally require
an organization to submit Form 1023 within 15 months from the end of the
month in which it was organized.

(2) IRC 508(c)(1) provides that the 15-month filing requirement described in IRC
508(a) does not apply if the organization is:

a. Not a private foundation described in IRC 509(a) and its annual gross re-
ceipts are normally not more than $5,000 (see IRM 7.20.2.10.1), or

b. A church, integrated auxiliary, or convention or association of churches.

(3) If an organization is not described in (2)a) or (2)b) above, and does not file its
Form 1023 within 15 months from the end of the month in which it was orga-
nized, then it may file for relief from the IRC 508(a) filing requirement pursuant
to Rev. Proc. 92-85, 1992-2 C.B. 490. Relief is covered under Reg.
301.9100-1.

7.20.2.10.1
(11-01-2004)
“Gross Receipts of a
Public Charity Normally
Not More Than $5,000”
Defined

(1) To determine whether an organization satisfies the exception for filing under
IRC 508(c)(1)(B) because its annual gross receipts are normally not more than
$5,000, the agent must review the organization’s financial statements to verify
that:
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a. In Year 1 of its existence, the organization’s gross receipts did not exceed
$7,500;

b. The organization’s gross receipts for Years 1 and 2 combined did not ex-
ceed $12,000; and

c. The organization’s gross receipts for all three years combined did not ex-
ceed $15,000, thus averaging not more than $5,000 annually.

Note: This exception applies only if the organization does not apply for exemption
within the first 27 months of its existence.

(2) The organization has 90 days from the end of the fiscal year, in which it fails
the gross receipts test, to submit an application for relief from the IRC 508(a)
filing requirement.

7.20.2.10.2
(11-01-2004)
Relief under Section
301.9100

(1) Delegation Order 183 (as revised) authorizes group managers in Exempt Or-
ganizations to grant a reasonable extension of time for IRC 505(c) and 508(a)
matters. This authority may not be redelegated. IRC 508 applies to organiza-
tions requesting exemption under IRC 501(c)(3). IRC 505(c) applies to organi-
zations requesting exemption under IRC 501(c)(9) or (17).

(2) Treas. Reg. 301.9100-2 provides an automatic 12-month extension of the
15-month period for filing Form 1023 to organizations requesting recognition of
exemption under IRC 501(c)(3), and for filing Form 1024 to organizations re-
questing recognition of exemption under IRC 501(c)(9) or (17). See Rev. Proc.
92-85. The automatic 12-month extension applies if the organization submits a
completed Form 1023 or Form 1024 within 12 months after the end of the ini-
tial 15-month filing period.

(3) An organization submitting a Form 1023 or 1024 must state at the top of page
1 of its application, “Filed Pursuant to Section 301.9100-2.” If the application
does not already contain this statement, the organization may be advised to
add the statement to the Form 1023 or 1024, or the statement can be added
to Form 6038 on the checksheet. The Form 6038 should contain a statement
that the organization qualifies for an automatic extension.

(4) If the organization does not submit its application within 27 months from the
time it was filed, then section 301.9100-3 provides that an additional extension
of time may be granted if the applicant submits an affidavit demonstrating that
it acted reasonably and in good faith, and that the granting of relief will not
prejudice the interests of the Government. The affidavit should be signed and
dated by an officer of the organization attesting to the facts surrounding the
organization’s failure to file.

(5) An organization may satisfy the affidavit requirement of section 301.9100-3 if it:

a. Meets the requirements for tax exemption from the end of the month in
which it was created;

b. Files its application before the Service discovers the organization’s failure
to timely file the Form 1023 or 1024; and

c. Was not, or is not, under examination.
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(6) The affidavit requirement of section 301.9100-3 is not automatically triggered if
an organization files a Form 990 to meet its filing requirements, but has not
filed an application form and is contacted by the Ogden Campus to resolve the
unpostable condition.

(7) The question regarding Service contact with the organization for failure to file
Form 1023 no longer appears on Form 1023; it is, therefore, no longer neces-
sary to solicit this information from the customer if the organization answered
“Yes” to question 4 on page 5 of Form 1023.

(8) When closing the case, the agent will state on Form 6038 that relief has been
granted and briefly explain the reasons for granting the relief.

Note: Rev. Proc. 93-28, 1993-2 C.B. 344, modifies Rev. Proc. 92-85 with respect to
section 5.

7.20.2.10.3
(11-01-2004)
Relief Not Granted

(1) If the agent recommends that section 301.9100 relief should not be granted,
and the group manager agrees, the group manager should schedule a confer-
ence with the taxpayer before the issuance of any determination letter.

(2) If section 301.9100 relief is not granted by EO Determinations, then the appli-
cant may request exemption under IRC 501(c)(4) for the period preceding the
effective date of exemption under IRC 501(c)(3). The agent will review the fol-
lowing in order to process the applicant’s request:

a. Page 1 of Form 1024 must be filed by the organization to receive consid-
eration under IRC 501(c)(4).

b. Exempt status under IRC 501(c)(4) will be effective from the date of for-
mation until the date of recognition of exemption under IRC 501(c)(3).

c. Two separate determination letters will be issued: one for IRC 501(c)(4)
status and one for IRC 501(c)(3) status. Each letter will indicate the effec-
tive date of the exemption.

(3) If section 301.9100 is not granted by EO Determinations, and the applicant
does not seek exemption under IRC 501(c)(4) for the period from formation
until the effective date of exemption, then the case is subject to mandatory re-
view. See IRM 7.20.5.

7.20.2.11
(11-01-2004)
National Taxpayer
Advocate Service Level
Agreement
General Information

(1) National Service Level Agreements (SLAs) have been established between the
Taxpayer Advocate Service (TAS) and each Operating Division. The SLAs con-
tain basic requirements for handling TAS-referred cases and include specific
actions to take on TAS referrals and specific time frames for completing those
actions.

(2) The SLAs can be found at
http://advocate.no.irs.gov/Library/Library.htm#Service, and procedures are con-
tained in IRM 13, Taxpayer Advocate Service.

7.20.2.11.1
(11-01-2004)
Congressional Inquiries

(1) For purposes of determination work, a congressional inquiry is an inquiry initi-
ated by a congressional office. Typically, the inquiries are letters prepared on
congressional letterhead inquiring about an organization’s application. A letter
from an organization merely indicating that it has contacted its congressional
office is not a congressional inquiry.
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(2) The agent will normally receive a congressional inquiry in one of the following
ways:

a. The TAS office receives an inquiry from a congressional office and con-
tacts the agent to resolve the inquiry.

b. The congressional office contacts the agent assigned to a constituent’s
case directly.

c. The agent finds correspondence in the case file from a congressional of-
fice prior to contacting the organization.

(3) The agent should advise the group manager when a congressional inquiry has
been made on a case.

(4) If the TAS office contacts the agent to resolve the congressional inquiry, it is
typically to check on the status of the application, or to obtain a copy of the
request for additional information or a copy of the final determination.

(5) If the congressional office contacts the agent directly, the agent should inform
the congressional office that it should contact its Local Taxpayer Advocate’s
office directly. However, if it is a simple question, the agent may resolve the
issue, provided all disclosure requirements are satisfied. See IRM 13.1.8.12.

(6) If the agent finds correspondence in the case file from a congressional office,
the agent must contact the TE/GE TAS Liaison at 513-263-3656. If the TE/GE
TAS Liaison requests a copy of the letter, the agent must ensure there is suffi-
cient information in the letter to identify the organization. If the information is
not sufficient, a copy of page 1 of the application request should be submitted
with the copy of the letter. The agent will attach this information to a Form
1725 and route it to TE/GE TAS Liaison, Room 2023, Group 1, Cincinnati
POD. It may also be faxed to 513-263-3756. The agent will not initiate contact
with the congressional office.

7.20.2.11.2
(11-01-2004)
Operations Assistance
Requests (OARs)

(1) The Taxpayer Advocate Service (TAS) uses the Operations Assistance Re-
quest (OAR) process to refer cases when TAS lacks either the statutory or del-
egated authority to resolve a taxpayer’s problem. TAS utilizes Form 12412,
Operations Assistance Request, to initiate the OAR process.

(2) In cases requiring an OAR, TAS will complete Form 12412 and forward the
case to the TE/GE TAS Liaison via Form 3210. The TE/GE TAS Liaison will
review the case, assign it to the appropriate area, and monitor the case to its
conclusion.

(3) Every effort must be made to expedite the completion of OAR cases which
meet expedite criteria. See IRM 7.20.2.4.5. Time frames for the assigned area
to complete the case will be indicated on Form 12412.

a. If resolution of a taxpayer’s case cannot be completed by the requested
completion date shown in Box 3, Section IV of Form 12412, the agent
should contact the TAS employee assigned the case to negotiate an ex-
tension date.

b. The agent will work with the TAS Liaison listed on Form 12412 to agree
on time frames for follow-up based on the facts and circumstances of the
particular case.
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c. The agent will discuss his or her findings and recommendations on the
final disposition of the case with the assigned TAS employee. The TAS
employee is responsible for communicating the final decision on the case
to the taxpayer; however, this does not prohibit the agent from also com-
municating that decision to the taxpayer.

d. If the TAS employee and the agent cannot agree on the resolution of the
taxpayer’s problem, the TAS employee will elevate this disagreement to
his or her manager who, in turn, will discuss it with the appropriate Oper-
ating Division manager. The agent will also elevate any disagreement to
his or her manager.

(4) When the agent has completed the action requested in the OAR, the agent will
complete Section VI of Form 12412. The completed form will be forwarded to
the TE/GE TAS Liaison and a copy retained in the case file. This form can be
accessed electronically. The agent may also complete Section VI and e-mail
that page directly to the assigned TAS employee via secure messaging. If e-
mail is used, the TE/GE TAS Liaison should be notified at 513-263-3656 that
the OAR has been completed.

(5) For more detailed information, see IRM 13, Taxpayer Advocate Service, and
the Service Level Agreements at
http://advocate.no.irs.gov/Library/Library.htm#Service.

7.20.2.12
(11-01-2004)
Microfiche and Record
Storage

(1) The Processing Office Records Unit microfiches case files for retrieval for pub-
lic inspection and reference.

(2) All A, F, I, P, R, S, and T cases controlled on EDS (except those closed as
Correction Disposals) are microfiched.

(3) Additional information on closed cases should be forwarded to the Processing
Office Records Unit for microfiching.

(4) Microfiche are filed in alphabetical order by State, according to the address of
record. An EO Records Unit employee must retrieve the microfiche.

(5) To request microfiche:

a. Fax a request to 513-263-3780; or
b. Send a legibly completed Form 8057 through the group secretary to the

Processing Office Records Unit.

(6) When preparing Form 8057, include:

• Agent’s name and date
• Group number
• Telephone number
• EIN
• Organization’s name and address, including the State

(7) To advise the EO Records Unit to add/correct information on the microfiche,
prepare the appropriate form. This form should be forwarded to the Records
Unit through the group secretary. An agent will use this form in the following
situations:

a. When information is received from an organization on a closed case that
will not change the final decision (approval of the application), it should be
added to the microfiche for future reference.
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b. When an organization changes its name, the previous microfiche should
be changed to reflect the organization’s new name.

c. When an organization changes its address of record to a new State, the
previous microfiche should be refiled accordingly (under the appropriate
State).

7.20.2.13
(11-01-2004)
Case Closing

(1) When the processing of a case is completed and a determination is to be is-
sued, each case status must be updated to a closed status on EDS to reflect
the decision on the case. Each of the workpapers prepared for case closing
must be initialed and dated by the preparer. This is generally done in the upper
right-hand corner of each page.

(2) The following forms are required for case closing:

a. Form 6038: This form is prepared only when closing an I or S case. The
front of the form is the checklist. The agent will check each block appropri-
ately. At the bottom of the front page is a section for other issues, com-
ments, and conclusions. The agent will indicate “See Attached” in this sec-
tion. In situations where the case involved significant issues, an additional
section should be added to the Form 6038 identified as issues. The agent
should explain what the significant issues in the case were and how they
were resolved.

b. The attachment to this form contains three sections: Activities, Law, and
Conclusion. These are the headers for the narratives for justification of
exemption. Under “Activities,” the agent will write a narrative, usually a
paragraph, describing the activities of the organization. The “Law” section
should contain a description of the precedent used to recommend exemp-
tion. This can be a revenue ruling, court case, public law, or regulation.
The regulations should be cited only if there is no other available prece-
dent on point. The “Conclusion” should contain a brief statement justifying
exemption. Foundation status should describe the appropriate classifica-
tion.

(3) The following types of cases require worksheets for case closing:

a. Foundation follow-up cases to show how public support tests are met
b. Initial approval of an IRC 501(c)(3) organization with a definitive ruling to

show how the public support test is met
c. IRC 509(a)(3) foundation classification to show how the criteria of this sec-

tion are met
d. Schools within the meaning of IRC 509(a)(1) and 170(b)(1)(A)(ii) to show

how the criteria of these sections are met
e. IRC 501(c)(9) organizations to show how the criteria of this section are

met

(4) All closed cases require a National Taxonomy of Exempt Entities code. These
codes are assigned to each IRC 501(a) organization based on organizational
type. They are commonly referred to as the NTEE codes. Special care should
be exercised in selecting the appropriate code for each organization as the
NTEE coding structure is relied on as a source of data by the IRS Statistics of
Income (SOI) Program, the Urban Institute, GuideStar, various grantmakers,
and many other public- and private-sector entities. The NTEE codes can be
found on the Internet website of the National Center for Charitable Statistics at
http://www.nccs.urban.org/ntee-cc.
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7.20.2.13.1
(11-01-2004)
After Case Closing

(1) On the date that a case is closed and placed in status 55 (awaiting managerial
review), it must be submitted for review. Each group has a designated space
for cases closed by the agents.

(2) After the case is closed, it will be subject to review. Except for discretionary
review of merit closures, the manager, on-the-job-instructor (OJI), or other des-
ignated individual may review the case. In addition, some cases are specifi-
cally identified for mandatory review and others are selected for TEQMS re-
view. If correction of procedural errors or further technical development is nec-
essary, the case will be returned for correction or development.

(3) Upon review, the manager, OJI, or other designated individual may:

• Return the case in status 53 with written guidance provided as to needed
corrections.

• Post a note on the case file identifying minor corrections to be made. This
type of case may be hand-carried for correction. The necessary changes
should be made promptly and the case returned for closure the same day.

(4) Cases returned from the manager, OJI, or designated individual require the
agent to complete the following actions:

• Promptly review all status 53 cases
• Address each item described by the manager.
• If necessary corrections have been made, indicate next to each item what

action was taken to correct the item and initial the remarks
• Briefly explain any disagreement, citing current law or published procedures

in the rebuttal
• Discuss the case with the manager if what the reviewer is requesting is un-

clear
• Once all necessary items have been completed, update the status of the

case on EDS
• Initial and date the checksheet at the bottom
• Close the case once again to the manager and place it in the designated

place in the group

page 38 7.20 Exempt Organizations Determination Letter Processing

7.20.2.13.1 11-01-2004 IR Manual

IRS-JW-220-000617

Obtained by Judicial Watch, Inc. via FOIA 



Exhibit 7.20.2-1 (11-01-2004)
Form 6038

Sample Attachment:

Your Name
Date

Attachment to Form 6038

Name of organization
EIN

Activities

The above-named organization was formed for the purpose of raising funds to be distributed to organizations
that are exempt under section 501(c)(3) of the Code.
Fundraising activities include candy sales, Christmas bazaar, direct mail solicitations, and requests for grants
from corporations. The board of directors will determine to whom distributions will be made.

Law

Revenue Ruling 67-149 provides exemption under section 501(c)(3) of the Code to an organization that pro-
vides financial assistance to other charitable organizations, providing that the indirect support of charity is of
itself a charitable activity.

Conclusion

This organization’s activities are similar to the activities conducted by the organization described in the rev-
enue ruling in that it is making distributions to section 501(c)(3) organizations; therefore, exemption is recom-
mended.

Foundation status

A definitive ruling under sections 509(a)(1) and 170(b)(1)(A)(vi) is being granted. Please see attached
worksheet.

Note: This form appears most professional when typed; however, if preferred, the attachment may be hand-
written on the back of the Form 6038. If this form is handwritten, agents should ensure that their comments
are legible.
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7.20.2.1
(08-24-2012)
Determination Letter
Processing Overview

(1) Applications for tax exempt status under sections 501 and 521 (Forms 1023,
1024, and 1028), as well as group exemption requests (controlled as Form
1026), are submitted to the Cincinnati Submission Processing Center (CSPC),
PO Box 12192, Covington, KY 41012-0192. CSPC processes the user fee
payment in the Letter Information Network and User Fee System (LINUS) and
scans the application/request into the Tax Exempt Determination System
(TEDS).

(2) Initial “I” cases are created when Forms 1023, 1024, and 1028 are scanned
into TEDS, and Amendment “A” cases are created when group exemption
requests are scanned into TEDS. After cases are established in TEDS, the
data is transmitted to the EP/EO Determination System (EDS) and hard copy
case files are sent to the EP/EO Determinations Processing Section in Cincin-
nati, OH.

Note: EDS is the determination letter application system of record.

(3) For cases processed through TEDS, the Processing Section holds the hard
copy case files until they are closed, unless it is necessary to transmit the case
to EO Technical or Exempt Organizations Determinations Quality Assurance
(EODQA).

(4) Other determination letter requests are submitted on Form 8940 to the CSPC,
PO Box 12192, Covington, KY 41012-0192. CSPC processes the user fee
payment in LINUS and forwards the Form 8940 package to the EO Determina-
tions, Correspondence Unit, PO Box 2508, Cincinnati, OH 45201. The
Correspondence Unit establishes Amendment (A cases) or section 507(b)(1)(B)
termination requests (P cases) in EDS, based on the block checked on Form
8940, item 8.

a. The Exempt Organizations EDS User Manual (see IRM 7.22) provides
procedures for processing determination letter requests in EDS from es-
tablishment to closing.

b. A TEDS User Manual is under development. The TEDS User Manual will
provide procedures for processing determination letter requests in TEDS
from establishment to closing.

(5) Almost all determination letter requests go through an initial review, referred to
as Technical Screening. See IRM 7.20.2.3 for a detailed description of the
technical screening process.

(6) Cases that are not closed in Technical Screening and are not referred to EO
Technical per IRM 7.20.1.4 are referred to as full-development (non-merit)
cases. These cases are held in the Centralized Unassigned Inventory (Status
51) until work is requested by specialists in EO Determinations work groups.
Certain types of cases are held in a reserved inventory for designated groups.
See IRM 7.20.1.3.

(7) For taxpayer contact guidelines, see IRM 7.20.1.7, Authorized Persons, and
IRM 7.20.1.8, Disclosure/Third Party Contact.

7.20.2.2
(08-24-2012)
Case Assignments

(1) Specialists request work by completing Form 14272, EO Determinations Group
Case Request Form.
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(2) When Form 14272 is completed, the group manager e-mails the completed
form to the EO Determinations Processing Section mailbox at *TEGE Determi-
nations Processing.

(3) Cases will be assigned in control (postmark) date order and by grade level
according to the EO Determinations Case Assignment Guide (CAG) Case
Grading Criteria Matrix (Exhibit 7.20.2-1) .

Note: Certain exceptions (volumes and types of reserved inventory) apply to
assigning cases in control date order. Also, cases approved for expedited
handling will be assigned before other cases based on grade and reserved
inventory.

(4) Because the case complexity factors and grade level distinctions of the Case
Grading Criteria Matrix are extensive, a CAG Summary (Exhibit 7.20.2-2)
assists specialists and managers in identifying the case grade that is predomi-
nantly associated with specific activities, purposes or issues. Although the CAG
Summary is available to assist specialists and managers in assigning the
proper grades to casework, the CAG Case Grading Criteria Matrix remains the
method by which all activities, purposes and issues of a case are evaluated for
grading purposes. Additionally, management reserves the right to review indi-
vidual cases and change the grades for those cases based on the Case
Grading Criteria Matrix.

7.20.2.3
(08-24-2012)
Technical Screening
Overview

(1) Technical Screening is the initial review of initial determination letter requests.

(2) Initial screening is completed by EO Determination specialists, who are
referred to as screeners. Because of the variety of section 501(c) subsections,
as well as the variety of organizations applying under section 501(c)(3), the
most experienced specialists will be assigned to screen cases.

(3) Screeners review the application package to determine, based on the facts in
the case and clearly established legal precedent (statute, tax treaty, the Code,
regulations, revenue rulings, court decisions) whether the case should be:

• forwarded to the centralized unassigned inventory for full development
(Status 51);

• returned to the organization because it is not substantially complete
according to Rev. Proc. 2012-9, updated annually, or the instructions to
Form 1023/Form 1024 (Status 03);

NOTE 1: Substantially complete applications are those which
include a narrative description of activities, an organizing
document, bylaws (if adopted), user fee, applicable
schedules, pages of the application, financial statements,
and signature.

NOTE 2: If the organizing document does not contain the requisite
language to meet the organizational test under section
501(c)(3), the application may be returned per Form
1023 instructions.
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NOTE 3: In cases where it appears the applicant requested
exemption under section 501(c)(3) in error and the appli-
cation package is not complete, the organization should
not be asked to amend the organizational document to
include section 501(c)(3) language when the application
is “returned incomplete”.

• approved on merit with no contact (Status 06);
• identified as needing minor additional information or technical clarification

before approval on merit (Status 71); or
• identified for secondary screening (Status 75).

(4) Cases that appear to meet the technical requirements for exemption but lack
minor procedural items needed to make the case substantially complete
according to Rev. Proc. 2012–9, updated annually, or the instructions to Form
1023/Form 1024, are given a TEDS case category of Accelerated Processing
(AP). The purpose of AP is to secure the missing items needed to make an
application complete in order for exemption to be approved.

(5) Cases that appear to qualify for exemption but require technical clarity before
exemption can be granted are given a TEDS case category of Intermediate
Processing (IP). The purpose of IP is to research available sources and/or
contact the applicant to clarify, verify, or secure information required before
exemption may be granted.

(6) Cases that require review by employees who specialize in those particular
types are given a TEDS case category of secondary screening, with a subcat-
egory for the type of case involved [

]. The purpose of
secondary screening is for a senior specialist in the designated group to
determine whether the case can be approved on merit with no contact,
requires minor development before approval, should be returned to the organi-
zation because it is not substantially complete, or whether it should be
forwarded to the centralized unassigned inventory for full development.

7.20.2.3.1
(08-24-2012)
Expedite Requests
Processed in Technical
Screening

(1) All cases with expedite requests awaiting screening must be assigned to des-
ignated screeners within 2 workdays from the date the expedite request is
received or the date the case is updated to Status 61 - Unassigned Inventory
(Technical Screening), whichever is later.

(2) Screeners must review cases in accordance with initial screening procedures
set forth in IRM 7.20.2.3.2. If the application can be approved, the screener will
follow case closing procedures per IRM 7.20.2.13. The screener will place a
pink folder on the outside of the orange folder before submitting the case to
the manager.

(3) For cases that cannot be granted exemption based on the information
submitted, the screener will:

a. determine whether the case meets the expedite criteria per IRM 7.20.2.10,
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7.20.2.3.3.1
(08-24-2012)
Accelerated Processing
- Case Processing
Procedures

(1) Cases are assigned to Processing Section tax examiners in Status 72 within
15 calendar days from the date the case was updated to Status 71 (unas-
signed AP/IP).

(2) Processing Section tax examiners are required to secure the items identified
by the screener on Form 14283, EO Determinations Accelerated Processing
Checksheet - Form 1023 Cases or Form 14275, EO Determinations Acceler-
ated Processing Checksheet - Form 1024 Cases, within 5 workdays from the
date the case was updated to Status 72. The Form 14283 or 14275 (AP
Checksheet) is located in the TEDS non-disclosable folder.

(3) Prior to making contact with the organization, Processing Section tax
examiners are required to review the following:

• Case Chronology Record (CCR),
• Case information in TEDS to verify the case category is Accelerated Pro-

cessing,
• Related cases, if applicable, to determine whether any information is

needed, and
• New Documents folder in TEDS to determine whether needed information

was submitted subsequent to the screener’s review.

(4) Additional information letters prepared by the Processing Section tax
examiners are limited to those items marked on the Form 14283 or 14275 (AP
Checksheet) unless approved by the manager.

(5) Processing Section tax examiners are required to import into TEDS the addi-
tional information letter prepared.

(6) Processing Section tax examiners are required to make phone contact with the
organization in an attempt to secure the information needed prior to placing a
case in suspense (Status 37). The phone contact must be documented on the
CCR.

(7) If a response is received, the Processing Section is required to update the
case to the AP group unassigned inventory within 5 workdays from receipt of a
complete response.

(8) Within 5 workdays of assignment to the AP group, the case will be assigned to
a specialist,

(9) Within 5 workdays of assignment, the AP specialist will:

a. determine whether a second request for information must be sent.

• If so, the specialist will send a Letter 2382 with the AIS attached. Case pro-
cessing and follow up timeframes apply, per IRM 7.20.2.4.

• If not, and the case cannot be approved, the specialist will seek guidance
from his/her manager.

b. determine whether the case can be approved. If so,

• prepare the appropriate closing input sheet and staple it on top of the AIS
below the name of the organization,

• enter Proposed Closing Code 09 (Merit Closure with Contact),
• update case in TEDS to Status 74PC (Awaiting Managerial Review), and
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• place the orange file folder in the designated bin.

(10) The manager or delegate will review the case within 5 workdays from receipt.

a. If the manager agrees with the recommendation of the AP specialist, the
TEDS case will be updated to Status 57 (TEDS Case Awaiting Closure on
EDS) and the orange file folder will be sent to Processing for case closing
actions.

b. If the manager does not agree with the recommendation of the AP special-
ist, the TEDS case will be updated to Status 73 (Manager Returned to
Specialist – Accelerated Processing). The manager will inform the special-
ist of the issue or issues that need to be addressed.

7.20.2.3.4
(08-24-2012)
Intermediate Processing
(IP) Overview

(1) IP is part of the screening program that involves researching available sources
and/or contacting the applicant to clarify, verify, or secure information in order
to make a determination.

7.20.2.3.4.1
(08-24-2012)
Intermediate Processing
- Case Processing
Procedures

(1) Cases are assigned to IP specialists in Status 72 within 15 calendar days from
the date the case was updated to Status 71 (unassigned AP/IP).

(2) IP specialists will within 5 workdays of assignment review the IP Checksheet,
Form 14274, and CCR prepared by screener, as well as the application
package, to determine what action is needed. As appropriate, internet and
other available research (e.g., IDRS) will be conducted. Based on the results
of the available research/review, the IP specialist will determine whether a
case will be:

• approved on merit with no contact,
• approved on merit after securing minor additional information, or
• assigned to the centralized unassigned inventory for full development

because the case was inappropriately identified as IP (managerial approval
is required for this action).

(3) IP specialists are required to close cases from their inventories within 5
workdays from receipt of a complete response.

(4) If cases cannot be closed, IP specialists are required to import into TEDS all
checksheets, workpapers, and other documents prepared.
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7.20.2.3.5
(08-24-2012)
Secondary Screening
Overview

(1) Secondary Screening is a part of the screening program that involves reserved
inventory cases being screened by the groups who specialize in those cases.
The following reserved inventory categories have been designated for
secondary screening:

.

7.20.2.3.5.1
(08-24-2012)
Secondary Screening -
Case Processing
Procedures

(1) Secondary screeners will screen the cases to determine whether they should
be:

• approved on merit with no contact;
• approved on merit after securing minor additional information;
• returned to the organization because it is not substantially complete

according to Rev. Proc. 2012-9, updated annually, or the instructions to
Form 1023/Form 1024; or

• forwarded to the centralized unassigned inventory for full development.

Note: If the organizing document does not contain requisite language to meet the
organizational test, the application will be returned per Form 1023 instruc-
tions.

(2) Cases are generally assigned to secondary screeners in Status 62 within 15
calendar days from the date the case was updated to the designated group in
Status 75 (Group Unassigned Inventory).

(3) Secondary screeners are required to enter the case grade per the CAG.

(4) Secondary screeners will complete any applicable checksheets unique to the
reserved inventory category.

(5) Secondary IP cases will be worked in accordance with the Intermediate Pro-
cessing procedures found in IRM 7.20.2.3.4.1.

(6) If cases cannot be closed, secondary screeners are required to import into
TEDS all checksheets, workpapers, and other documents prepared.

(7) Secondary screeners are required to close cases from their inventories within
5 workdays from the date of assignment in Status 62.
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7.20.2.4
(08-24-2012)
Case Processing-
General

(1) On the date a case is assigned, the specialist will:

a. Add the case to his/her inventory by entering it on Form 6490 (WebETS),
and

b. Prepare a CCR noting the date the case was assigned.

Note: If the case is being worked in TEDS, the TEDS CCR will be automatically
updated with the date the case is assigned.

(2) Within 5 workdays of assignment, the specialist will:

a. Verify that the case grade is correct per the Case Assignment Guide. See
Exhibit 7.20.2-1 and Exhibit 7.20.2-2. If the case grade is incorrect, the
specialist will consult with the group manager. If the group manager
agrees that the case grade is incorrect, the specialist will take the
following actions:

• document on the CCR that the case grade was corrected with manager’s
concurrence,

• correct the case grade in EDS/TEDS,
• manually correct the case grade, as required, on file folder identification

labels, and
• correct the case grade on his/her Form 6490 (WebETS).

b. Assemble the case documents in case file assembly order (removing
staples, other fasteners and any separator sheets. See IRM 7.20.2.12.

c. Review the case, including the EO Determinations Screening Checksheet,
Form 14259, and verify that the following were submitted with the applica-
tion:

• the correct user fee (see IRM 7.20.2.9 and Rev. Proc. 2012-8, updated
annually);

• an Employer Identification Number (EIN);
• all applicable pages and schedules of Form 1023/1024/1028;
• a conformed organizing document;
• bylaws, if adopted;
• a narrative describing the organization’s past, current, and planned activi-

ties; and
• financial data requested in the instructions to Form 1023/1024/1028.

d. Verify that:

• the application form was signed by an authorized person. Form 1023 must
be signed by an officer, director, or trustee of the organization. Forms 1024
and 1028 must be signed by an officer, director, trustee, or authorized rep-
resentative of the organization;

• Form 2848 and/or Form 8821, if submitted, were properly executed. If a tax
form number is listed in Part 3 of Form 2848, the Form 2848 must be sent
to the Centralized Authorization File (CAF) based on procedures set forth in
IRM 7.20.1, and

• the CCR includes documentation showing that the screener reviewed the
Excel spreadsheet that includes a Comprehensive List of Terrorists and
Groups (CLTG), and documented the results. If not, the specialist will
conduct the CLTG check and document the results on the CCR. The spe-
cialist will also conduct the CLTG check and document the results on the
CCR if new names/addresses of officers, directors, or other individuals are
added to the application after the screening process. See IRM 7.20.6.7.
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e. Review the “Be On the Look Out” (BOLO) spreadsheet to identify cases
that may involve an emerging issue, coordinated processing issue, or
“watch for” issue. If a BOLO issue is identified, the specialist will document
on the CCR the actions taken as a result of identifying the BOLO issue.
See IRM 7.20.6.

f. Submit the case to the manager for closure (see IRM 7.20.2.13), reassign-
ment to another group (see IRM 7.20.2.4.3), transfer to EO Technical (see
IRM 7.20.1), or request additional information (see IRM 7.20.2.4.1).

7.20.2.4.1
(08-24-2012)
Requesting Additional
Information

(1) EO determination specialists must carefully review each application for
exemption to ensure that requests for additional information are thorough,
complete, and relevant to the paragraph of section 501(c) appropriate to the
applicant.

(2) Exempt status will be recognized in advance of operations if proposed opera-
tions can be described in sufficient detail to permit a conclusion that the
organization will meet the particular requirements of the section under which
exemption is claimed. A mere restatement of purposes or a statement that
proposed activities will be in furtherance of such purposes will not satisfy these
requirements. The organization must fully describe the activities in which it
expects to engage, including the standards, criteria, procedures, or other
means adopted or planned for carrying out the activities; the anticipated
sources of receipts; and the nature of contemplated expenditures.

(3) When an organization has submitted documents in a foreign language, the
specialist will request from the organization an English translation for the ad-
ministrative record.

(4) If additional information is required, Letter 1312 will be prepared and mailed to
the organization within 5 workdays of case assignment, requesting a response
within 21 days from the date of the letter. If additional clarification is needed
after the organization responds to Letter 1312, the specialist has 5 workdays to
prepare and mail Letter 2382 with the due date set at 14 days from the date of
the letter. Response due dates should be noted as the follow-up dates on the
CCR.

(5) Information requests should be professional in tone, grammatically correct, free
of spelling errors, formatted properly, complete, and material to the determina-
tion requested. Specialists should avoid asking for information that is already
included in the case file. See IRS Correspondence Manual, IRM 1.10.1 for
guidance on preparation of IRS correspondence.

(6) Specialists may find it helpful to contact applicants by telephone to clarify infor-
mation on the application prior to issuing an additional information letter. If the
information is not critical to exempt status, documentation of the conversation
on the CCR (including the name and title of the person spoken to, details of
the conversation and action to be taken) will be adequate. However, if the in-
formation concerns inurement, discrimination, political activity or anything else
that is a deciding factor for qualification for exemption, the information must be
submitted in writing over the signature of an officer or authorized representa-
tive.
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(2) If the specialist receives a telephone call or correspondence requesting an
extension of the 90-day response due date or subsequent due dates, the spe-
cialist will prepare Form 14265, Request for Extension of 90-Day Response
Due Date-EO Determinations Case and will forward it immediately to the Pro-
cessing Section.

NOTE 1: The Processing Section will prepare Letter 4799,
Approval of 90-day User Fee Extension or Letter 4720,
Denial of 90-day User Fee Extension, and will send it
within 5 workdays of receipt of the request. Extensions
will be granted in 30-day increments.

NOTE 2: Specialists are not authorized to grant an extension of
the 90-day response due date.

7.20.2.4.3
(08-24-2012)
Transferring Cases to
Other Groups

(1) If a specialist believes his/her case should be transferred to another group,
he/she will consult with his/her group manager.

(2) If the group manager agrees that the case should be transferred, the manager
will transfer the case to the appropriate group in Status 75 (Group Unassigned
Inventory).

a. If the case is being transferred between POD’s and is a TEDS case, it will
be transferred to the recipient group in TEDS.

b. If it is a hard copy case, the case file will be transferred to the recipient
group in Status 58 (Case In Transit). Upon receipt, the receiving group will
update to Status 75 (Group Unassigned Inventory).

(3) If the case is required to be transferred to EODQA for mandatory review, the
case will be transferred to EODQA in hard copy in its entirety. For TEDS
cases:

a. The specialist will request the hard copy case be assigned from the
Records Unit.

b. After receiving the hard copy case, the specialist will ensure all documents
imported or scanned to TEDS that aren’t in the hard copy file are printed
from TEDS.

c. The specialist will print a current CCR from TEDS and include it in the
hard copy file.

d. The specialist will place all imported or scanned documents and the CCR
in the hard copy case file in case file assembly order (see IRM
7.20.2.12.2).

e. The specialist will update the case in TEDS to Status 74 (For Manager
Review).

f. The manager or delegate will update the case in TEDS to Status 59
(Owned by EDS).

g. The case will then be processed according to normal processing and case
file assembly procedures. (See IRM 7.20.2.12.7 for information on case
file assembly of denials of exemption and/or adverse foundation status).

h. When the case is ready to be transferred to EODQA, the Processing
Section or group secretary will transfer the case to Group 7810 (EODQA)
but must not close the case in EDS
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(4) If the group manager does not agree with proposed transfer, he/she will
explain to the specialist the reason(s) why the proposed transfer is not appro-
priate.

7.20.2.5
(08-24-2012)
Section 508(a) Overview

(1) Organizations applying for exemption under section 501(c)(3) are subject to
the notice provisions of section 508(a) and related regulations, which generally
require an organization to submit Form 1023 within 15 months from the end of
the month in which it was organized. See IRM 7.20.2.5.2 for information on the
12-month extension that applies to organizations applying for exemption under
section 501(c)(3).

(2) Section 508(c) provides that the 15-month filing requirement described in
section 508(a) does not apply if the organization is:

a. Not a private foundation described in section 509(a) and its annual gross
receipts are normally not more than $5,000. (see IRM 7.20.2.5.1),

b. A church, interchurch organization of local units of a church, convention or
association of churches, or integrated auxiliary of a church. See section
Treas. Regs. section 1.6033–2(h) regarding the definition of integrated
auxiliary of a church;

c. A subordinate organization (other than private foundations) covered by a
group exemption letter. See Treas. Regs. section 1.508–1(a)(3)(c).

d. Formed solely for the purpose of sections 507, 508(d)(1), 508(d)(2)(A) and
508(d)(3), 508(e), 509 and chapter 42, a trust described in section
4947(a)(1). However, a trust described in section 501(c)(3) which was
organized after October 9, 1969, shall be exempt under section 501(a) by
reason of being described in section 501(c)(3) only if it files such notice.
See Treas. Regs. section 1.508–1(a)(3)(d); and

e. Any other class of organization that the Commissioner from time to time
excludes from the requirement of filing notice under section 508(a).

(3) If an organization is not described in (2)(a) through (2)(e) above, and does not
file its Form 1023 within 27 months from the end of the month in which it was
organized, then it may file for relief from the section 508(a) filing requirement
pursuant to Rev. Proc. 92-85. Relief is covered under Treas. Regs. section
301.9100-1 and -3.

7.20.2.5.1
(08-24-2012)
Gross Receipts Defined
for Section 508
Purposes

(1) To determine whether an organization satisfies the exception for filing under
section 508(c)(1)(B) because its annual gross receipts are normally not more
than $5,000, the specialist must review the organization’s financial statements
to verify that:

a. During the first taxable year of the organization, the organization has
received gross receipts of $7,500 or less;

b. During its first two taxable years the aggregate gross receipts received by
the organization are $12,000 or less; and

c. In the case of an organization which has been in existence for at least
three taxable years, the aggregate gross receipts received by the organi-
zation during the immediately preceding two taxable years plus the current
year are $15,000 or less.

Note: This exception applies only if the organization does not apply for exemption
within the first 27 months of its existence.
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(2) The organization has 90 days from the end of the fiscal year in which it fails
the gross receipts test to submit an application for relief from the section
508(a) filing requirement.

7.20.2.5.2
(08-24-2012)
Relief under Section
301.9100

(1) IRM 7.20.2.5.2 does not apply to organizations whose exemption has been
automatically revoked.

(2) Delegation Order 183 (as revised) authorizes group managers in Exempt Or-
ganizations to grant a reasonable extension of time for section 505(c) and
508(a) matters. This authority may not be re-delegated. Section 508(a) applies
to organizations requesting exemption under section 501(c)(3). Section 505(c)
applies to organizations requesting exemption under section 501(c)(9) or
(c)(17).

(3) Treas. Reg. section 301.9100-2 provides an automatic 12-month extension of
the 15-month period for filing Form 1023 to organizations requesting recogni-
tion of exemption under section 501(c)(3), and for filing Form 1024 to
organizations requesting recognition of exemption under section 501(c)(9) or
(c)(17). The automatic 12-month extension applies if the organization submits
a completed Form 1023 or Form 1024 within 12 months after the end of the
initial 15-month filing period. This gives applicants a total of 27 months to
submit applications in order to be compliant with sections 508(a) or 505(c).

(4) If the organization does not submit its application within 27 months from the
date it was formed, then section 301.9100-3 provides that an additional
extension of time may be granted if the applicant submits an affidavit demon-
strating that it acted reasonably and in good faith, and that the granting of
relief will not prejudice the interests of the Government.

Note: If the organization completes Schedule E of Form 1023, it does not need to
submit a separate affidavit.

(5) An organization may satisfy the affidavit requirement of Treas. Reg. section
301.9100-3 if it:

a. Meets the requirements for tax exemption from the end of the month in
which it was created;

b. Files its application before the Service discovers the organization’s failure
to timely file the Form 1023 or 1024; and

c. Was not, or is not, under examination.

(6) The affidavit requirement of Treas. Regs. section 301.9100-3 will not automati-
cally be applied if an organization files a Form 990 to meet its filing
requirements but has not filed an application form and is contacted by the
Ogden Campus to resolve the unpostable condition.

(7) If an affidavit is necessary, it should be signed and dated by an officer of the
organization attesting to the facts surrounding the organization’s failure to file.

(8) If relief under section 301.9100-3 is granted, the specialist will note this in the
Form 14261, Memorandum to File - EO Determinations Case Closing along
with a brief statement on the reason(s) for granting relief.
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7.20.2.5.3
(08-24-2012)
Section 301.9100 Relief
Not Granted

(1) If the specialist recommends that section 301.9100 relief should not be
granted, and the group manager agrees, the specialist should discuss the
proposed adverse determination with the organization before issuance of a de-
termination letter.

(2) If Treas. Regs. section 301.9100 relief is not granted by EO Determinations,
then the applicant seeking exemption under section 501(c)(3) may request
exemption under section 501(c)(4) for the period preceding the effective date
of exemption under section 501(c)(3):

a. Page 1 of Form 1024 must be filed by the organization to receive consid-
eration of exemption under section 501(c)(4),

b. Exempt status under section 501(c)(4) will be effective from the date of
formation until the date of recognition of exemption under section
501(c)(3), and

c. The determination letter for exemption under section 501(c)(3) will include
an addendum that sets forth the dates the organization was exempt under
section 501(c)(4).

(3) If there is disagreement between the organization and the Service regarding
the effective date of exemption that cannot be resolved at the group level, the
specialist will prepare a proposed adverse determination (see IRM 7.20.2.11)
on the effective date of exemption that will be subject to mandatory review by
EODQA.

7.20.2.6
(08-24-2012)
Effective Date of
Exemption

(1) A section 501(c)(3) applicant, except if described in section 508(c), must file its
application within 15 months from the end of the month in which it was
organized for the effective date of exemption to be retroactive to the date of
formation. See Treas. Reg. section 1.508-1(a). Treas. Reg. section 301.9100-
2(a)(2)(iv) provides an automatic 12-month extension to organizations applying
under section 501(c)(3).

(2) The filing date is the postmark date stamped on the envelope in which the
exemption application is mailed. If the envelope is not postmarked, or the
postmark is illegible, the filing date is the date the completed application is
stamped received by the Service.

(3) If the organization is not described in any subsection of 501(c) from the time it
was formed, the effective date of exemption will be the date when the organi-
zation is first described in section 501(c). If this is the situation, the specialist
will explain the effective date of exemption issue to the organization.

a. If the organization agrees, a written statement must be secured from the
organization similar to the following:

“We agree with the conclusion of the Internal Revenue Service concerning the
effective date of our exempt status under section 501(c)(3) of the Code. We also
agree that from _____ through _____ we did not qualify for recognition of
exemption from Federal income tax under section 501(c)(3) of the Code and that
contributions during this period are not deductible under section 170 of the Code.”

b. If the organization does not agree, the case will be processed as an
adverse case. See IRM 7.20.2.11.
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(4) In the case of a non-section 501(c)(3) organization operated in an exempt
manner as an unincorporated association before its incorporation, the determi-
nation letter should state that the period of exemption includes the period
during which the organization, now a corporation, operated in unincorporated
status. See Rev. Rul. 54-134. For section 501(c)(3) organizations, see Rev.
Rul. 73-422 and Rev. Rul. 77-116.

(5) A tax-exempt organization that requests a change in subsection is required to
submit a new application for exemption. The effective date of the exemption
under the new subsection would be the postmark date of the new application.

• The determination letter would include the following addendum: The
effective date of exemption under section ___ (enter new subsection) is
________ (enter date). You were exempt under section _____(enter former
subsection) from the period ______ to ______ (enter dates)

• The effective date on Form 8670 will be the original exemption date.

(6) A tax-exempt corporation that reincorporates in a new state is required to file a
new application for exemption. See Rev. Rul. 67-390. The effective date of
exemption for the new corporation will be the date of formation of the new cor-
poration if the application is timely filed and the organization otherwise meets
requirements for exemption.

(7) A section 501(c)(9) or (c)(17) applicant must file its application within 15
months from the end of the month in which it was organized for the effective
date to be retroactive to the date of formation. See Treas. Reg. 1.505(c)-1T,
and also see IRM 7.20.2.5.2 for information on the 12-month extension that
applies to applications for exemption under section 501(c)(9) or (c)(17).

7.20.2.7
(08-24-2012)
Establishing Cases on
EDS

(1) If the specialist receives information that requires the establishment of a case
on EDS, a Form 14263, Request for Case Establishment on EDS, will be
prepared and placed in the designated bin.

(2) If the specialist discovers that the application or request was incorrectly estab-
lished on EDS, the incorrectly established case will be closed according to
procedures in IRM 7.20.2.13. If a new case needs to be established, Form
14263 will be prepared and placed in the designated bin.

(3) If the specialist is working a case that includes multiple related requests, the
specialist will ensure that each type of request is properly established on EDS.
A Form 14263 should be prepared to have the related case(s) established so
that the cases may be worked simultaneously. Upon establishment, the case(s)
will be assigned to the specialist working the related case.

7.20.2.7.1
(08-24-2012)
Change in Subsection

(1) The establishment of a new Initial “I” case is required when an organization
requests a change in subsection during the application process by submitting
Form 1023 to replace the original Form 1024, or vice versa. For example, if an
organization that applied for exemption under section 501(c)(3) on Form 1023
withdraws its request and submits a Form 1024 requesting exemption under
section 501(c)(4), it is necessary to establish a new “I” case for the Form 1024.

(2) It is not necessary to establish a new case when an organization requests a
change in subsection on Form 1024 during the application process by submit-
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a. An addendum will be added to the FTE letter stating that the organization
is still exempt under the subsection under which it was originally granted
exemption, and

b. Input “990” as the filing requirement in Letter 1314, 501(c)(3) Exemption
Application Will be Closed for Failure to Supply Requested Information,
and close the case Status 12.

7.20.2.8
(08-24-2012)
Employer Identification
Numbers

(1) An employer identification number (EIN) is a number assigned to each organi-
zation by the Internal Revenue Service. All organizations applying for
exemption must have an EIN that is uniquely theirs. See Rev. Rul. 73-526. If
there is any indication that the EIN provided is not correct, the specialist
should request IDRS information to verify that the organization is using the
correct EIN.

(2) If the organization is not using the correct EIN, the specialist will determine,
through IDRS research, whether the organization has been assigned an EIN of
its own. If the organization does not have an EIN, the organization should
complete an EIN application online at www.irs.gov.

(3) If the organization does not have an EIN and is unable to complete an on-line
application it can obtain an EIN by any of the following methods:

a. using the EIN Toll-Free Telephone Service (see IRM 21.7.13.3.5),
b. by mail (see IRM 21.7.13.3.6), or
c. by fax (see IRM 21.7.13.3.7).

(4) A determination specialist may obtain an EIN for a organization only in those
situations where there is an immediate need for the EIN and the organization
is unable to obtain the EIN without assistance from the determinations special-
ist. See IRM 7.21.7.13.3.8 for procedures.

(5) An application cannot be approved or denied until a valid EIN is secured.

(6) If a specialist discovers that an organization has been assigned more than one
EIN, the EIN’s will be merged following the procedures set forth below.

a. The specialist will obtain Master File research through IDRS on all EINs
(e.g., INOLES, ENMOD, BMFOLO)

b. The specialist will request that the organization confirm the EIN which is to
survive. It is preferable that an organization retain the EIN under which
any tax returns were filed or to which any tax payments were applied
(BMFOLO will show this information). However, if the organization
chooses to retain another EIN as the surviving EIN, the organization’s
preference should be honored.

c. The specialist will prepare Form 14271 an EIN Merger Memo, to be sent
to the Ogden Campus, Entity Control Unit. This form advises Ogden which
EINs are to be merged/consolidated. Copies of applicable research prints
and a copy of the organization’s letter requesting merger/consolidation of
EINs (if applicable) should be attached to the EIN Merger Memo. Two
copies of the EIN Merger Memo will be placed on the top left side of the
case file or orange folder. Special Instructions on Form 3198-A, TE/GE
Special Handling Notice, should state: “Forward to Processing Section -
EIN Merger Memo to Ogden.”

(7) A tax-exempt organization must file a new application for exemption and
secure a new EIN if it changes its form from a non-incorporated association or
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trust to a corporation, see IRM 21.3.8.12.20 and Rev. Rul. 67–390. Because
the corporation is treated differently than an unincorporated association or trust
for Federal income tax purposes, a new EIN is required. See Rev. Rul. 73-526.

(8) If a tax-exempt corporation reincorporates in another state, it is required to file
a new application for exemption. See Rev. Rul. 67-390. If it conducts the same
activities with the same assets in the new state, the reincorporation constitutes
a reorganization under section 368(a)(1)(F) of the Code and a new EIN is not
required. See Situation 3 in Rev. Rul. 73-526. If, however, the reincorporation
does not meet the requirements of a reorganization under section 368(a)(1)(F),
a new EIN is required. See Situation 4 in Rev. Rul. 73-526.

(9) If the State permits a corporation to change from a for-profit to a non-profit or
from a stock corporation to a non-stock corporation by filing an amendment to
the existing corporation, then a new EIN is not needed; however, if new
Articles are needed to effect a change, then a new EIN is needed.

(10) An LLC is not required to secure a new EIN if it has an existing EIN and is
merely changing from an LLC to a corporation.

(11) Although an organization requesting a change in subsection is required to file a
new application, it is not required to secure a new EIN.

(12) Specialists are responsible for ensuring that EDS, TEDS, and LINUS reflect
the correct EIN for the organization and will, if necessary:

a. correct the EIN on EDS and TEDS (if the specialist has access to the
case in TEDS) if a new EIN is obtained for the organization or the EIN is
otherwise incorrect on EDS/TEDS,

Note: If the case is being worked in TEDS, do not modify EDS; make the change
only in TEDS.

b. send a secure e-mail to the manager of the Adjustments Unit requesting
that the EIN be corrected in LINUS (and TEDS if the specialist does not
have access to the case in TEDS). The request should include the organi-
zation’s name, the EDS/TEDS case number, the incorrect EIN, and the
correct EIN, and

c. follow EIN merger procedures in (6) above if one or more EINs are being
merged.

7.20.2.9
(08-24-2012)
User Fees

(1) A user fee is required for processing individual and group ruling exemption ap-
plications, as well as the following types of requests (Refer to Rev. Proc.
2012-8, updated annually:

a. advance approval of set-asides described in section 4942(g)(2),
b. advance approval of voter registration activities described in section

4945(f),
c. advance approval of grantmaking procedures described in section

4945(g),
d. exemption from section 6033 filing requirements,
e. advance approval that a potential grant or contribution constitutes an

unusual grant under sections 170(b)(1)(A)(vi) or 509(a)(2),
f. change in type [509(a)(3) organization],
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g. reclassification of foundation status including voluntary requests from
public charities for private foundation status,

h. termination of private foundation status under section 507(b)(1)(B) –
advance ruling request, and

i. termination of private foundation status under section 507(b)(1)(B) – 60
month period ended.

(2) User fee payments are submitted with the application for exemption to the Cin-
cinnati Submission Processing Center (CSPC):

a. CSPC notes the amount of the user fee paid by the applicant on page 12
of Form 1023. For Form 1024 and Form 1028 applications, CSPC notes
the amount of the user fee paid on Form 8718, User Fee for Exempt Or-
ganization Determination Letter Request.

b. The user fee payment field in EDS and TEDS is flagged as follows:

• “C” - complete payment,
• “I” - insufficient, additional user fee required (if user fee paid is less than

$450),
• “O” - overpayment, refund due (if user fee paid is more than $850),
• “U” - unknown, or
• Blank

c. The dishonored check field in EDS and TEDS is flagged as follows:

• “Y” - yes, there is a dishonored check
• “N” - no, there is not a dishonored check
• Blank

d. See IRM 7.20.2.9(6) for an explanation of the impact on case closing of
flags in the dishonored check and/or user fee fields.

(3) It is the specialist’s responsibility to ensure that the correct user fee is paid.
The specialist will review the financial information submitted by the applicant,
along with the description of its activities, to determine whether the correct
user fee has been paid. If the applicant did not pay the correct user fee, the
specialist will solicit the payment in an additional information request, Letter
1312 or Letter 2382, as appropriate. The specialist will advise the applicant to
make checks or money orders payable to “United States Treasury.”

(4) If the information in the case file or in EDS/TEDS is unclear, the amount of
user fee paid can be verified on LINUS. If a specialist does not have access to
LINUS, research is obtained from the group secretary or the Adjustments Unit.

(5) If an applicant submits the correct user fee but, as part of case development
subsequently:

a. submits a new application for exemption under a different subsection, the
user fee previously paid by the applicant will automatically be applied to
the new application.

b. files page 1 of the Form 1024 to request exemption under section
501(c)(4) for the period prior to the effective date of Form 1023 because it
does not qualify or did not apply for relief under section 301.9100-1, no
additional user fee payment is due.

(6) The following is an explanation of how flags in the EDS/TEDS user fee
payment and dishonored check fields impact case closing:
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Example: Based on provisions of Rev. Proc. 2012-8, updated annually, the user
fee you paid with your application will be refunded because you chose
not to pay the higher user fee required. Your refund is being processed
separately.

(4) Refunds will be initiated as soon as it is determined that one is due, with the
following exceptions:

a. when the screener identifies a case for Accelerated/Intermediate process-
ing or full development (non-merit) processing, or

b. when the financial information provided or the activities of the organization
are in question.

(5) When the refund is being initiated, the specialist will take the following actions:

a. Prepare Form 14268, User Fee Refund Request, and attach the following
to the form:
page 1 of the application,
page 12, if a Form 1023; Form 8718 if a Form 1024; or, a cover letter if
for other than Forms 1023 or Form 1024 (e.g. group ruling), and
copy of Form 2848 (if applicable)

b. If the Form 14268, User Fee Refund Request is completed at the time of
case closing, prepare Form 3198-A, TE/GE Special Handling Notice,
check “User Fee Refund” on Form 3198-A, and attach it to the outside of
the file folder.

(6) The determination specialist’s group manager must approve all user fee
refunds by signing and dating the User Fee Refund Request.

(7) The specialist, group secretary, or manager will:

a. Hand-carry the User Fee Refund Request and attachments to the Pro-
cessing Section, Adjustments Unit. POD’s outside Cincinnati will fax these
documents to the Adjustments Unit at 513-263-3522.

b. Monitor EDS/TEDS for update of the user fee payment flag by the Adjust-
ments Unit,

c. Follow-up with the manager of the Adjustments Unit if the user fee
payment field is not updated within 7 days, and

d. Close the case in EDS only after the EDS/TEDS user fee payment flag is
updated to “C”.

(8) If the applicant claims that a user fee refund is due for other than the reasons
listed above, the specialist should follow the waiver of the fee procedures
outlined below.

7.20.2.9.4
(08-24-2012)
Waiver of User Fee

(1) The Manager, EO Determinations Quality Assurance (EODQA), maintains
authority to approve or deny user fee waiver requests. If the specialist receives
a request from an applicant for waiver of an additional user fee, the request
will be considered and a recommendation made by the specialist to either
approve or deny the request.

a. The specialist will ensure that the request is signed by an authorized
person and that it contains an explanation of the reason for the waiver
request including a chronology of events from the date the response was
due to the date of the waiver request.
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b. The specialist will consider all facts and circumstances to determine
whether a recommendation to approve or deny the request will be made
to the Manager, EODQA. The specialist will prepare a Form 14269, User
Fee Waiver Request, indicating why the request should be approved or
denied.

c. If the manager agrees with the recommendation, he or she will sign Form
14269 and the case will be forwarded to EODQA via a transmittal. The
case will be updated to EODQA in Status 75 (group unassigned inventory)
and placed in specialist number 31893 (EODQA’s group unassigned
inventory number).

Note: TEDS cases will be transferred in hard copy (see IRM 7.20.2.4.3 (3)).

d. When the case is returned from EODQA, the specialist will prepare Letter
4721, User Fee Waiver Approval/Denial Letter, advising the applicant of
the decision.

(2) If a Service error has occurred, the group manager can approve the waiver by
documenting the CCR. The case will not be sent to EODQA but will be
processed as usual. Service error may include a lost case or a case that was
not reopened when additional information was timely submitted by an applicant
in response to a Letter 4587, Suspense Letter for Forms 1023/1024/1025.

7.20.2.10
(08-24-2012)
Expedite Requests

(1) EO Determinations screens determination letter requests in control date order.
An organization may submit a request asking for expedited handling.

(2) “Expedited handling” means the assigning of a case ahead of control date
order. It does not mean we will make an immediate decision as to the organi-
zation’s tax exempt status and does not include assurance that the
organization will qualify for exemption or that any letter ruling or determination
letter will be processed by the time requested.

(3) “Expedited handling” is limited to those applications that meet the criteria
described in Rev Proc. 2012-4, updated annually. For the Service to determine
whether the request meets the criteria for expedited handling, the request
should include the following information:

a. nature of grant(s) pending
b. name/address of grantor(s)
c. amount of grant or property the organization will receive
d. date the organization’s determination letter is needed
e. a description of the adverse impact on the organization’s ability to continue

operations if a determination letter is not received on or about the date the
organization indicated the letter was needed.

f. if the purpose is to provide disaster relief, details of the immediate need
for disaster relief and of the manner in which the organization will provide
relief, and

g. if Service error, nature of error(s) in detail, including dates.

(4) The Service has discretion for granting a request for expedited handling. The
Service may grant a request when a factor outside an organization’s control
creates a real business need to obtain a letter ruling or determination letter
before a certain time in order to avoid serious business consequences.

a. Examples of situations that will be considered a sufficient reason to
process a request ahead of control date order include:
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(2) After managerial review and approval of the proposed denial:

a. the specialist or manager will send the following, via encrypted e-mail, to
the EODQA Mailbox at *TE/GE-EO-Determinations QA.

• the proposed denial letter,
• the redacted proposed denial letter, and
• the Checklist for IRC 6110 Written Determinations

b. The subject line of the e-mail should only include the type of composed
letter and, if a denial, the UIL specialty category. In the body of the e-mail,
specify the name of the case, type of case, and case number.

c. The Processing section or the group secretary will manually transfer the
case to EODQA but must not close the case on EDS.

7.20.2.12
(08-24-2012)
Case File Assembly for
Initial “I” Cases

(1) Specialists are responsible for ensuring that documents in a case file are in the
proper order and correctly placed in the case file according to case file
assembly procedures set forth in this section.

(2) Proper case file assembly:

• helps managers, reviewers, appeals officers, and others review the case,
• reduces the risk of an improper disclosure by separating non-disclosable

documents from documents that are available for public inspection,
• ensures a complete administrative record of the case in the hard copy case

files sent to the Federal Records Center,
• facilitates the distribution of documents to other business units as required,

and
• ensures that documents that do not support the determination are purged

or discarded.

(3) Non-disclosable documents include, but are not limited to, the following. Note
that all documents listed will not be present in every case file. If present, non-
disclosable documents are assembled in the following order:

a. TEDS and manual CCR’s in chronological order with oldest date on top
b. Form 14261, Memorandum to File, EO Determinations Case Closing

(required for all full development cases)
c. Checksheets/checklists/worksheets including, but not limited to:

• screening checksheets/worksheets (AP/IP/Full Development)
• Form 14261 or Form 14277 EO Determinations Case Closure Documenta-

tion Worksheet
• private school checksheet/worksheet
• public support computation worksheet

d. File copies of internal forms/memoranda and attachments including, but
not limited to:

• Form 5060, Report of Adverse Determination on Private Foundation Status
• Form 5456, Reviewer’s Memorandum
• Form 5457, Response to Reviewer’s Memorandum
• Form 5666, Exam Referral
• Form 14266, EO Determinations Referral to Review of Operations Unit
• Form 14271 , EIN Merger Memo
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e. File copies of EOMF/BMF document (e.g., Form 2363 or Form 2363-A)
including the group exemption pilot voucher and list of subordinates.

f. EOMF research prints
g. Copies of Form 8670 with prior case numbers assigned to the organiza-

tion
h. Any other non-disclosable information (e.g., non-disclosable personally

identifiable information PII, patents, trade secrets, copies of checks
(including user fee checks), and copies of bank statements)

i. EDS closing worksheet

(4) Information that is open for public inspection is referred to as disclosable
documents. Note that all documents listed below will not be present in every
case file. If present, disclosable documents are assembled in the following
order:

a. Final determination letters (original plus file copy for the applicant and
original plus file copy for each POA authorized to receive a copy).

b. Publication 4221
c. Form 2848, Power of Attorney, if filed and properly executed. If not

properly executed, see IRM 7.20.1. If a Form 2848 is rescinded during
case processing, the rescinded Form 2848 should be placed behind the
correspondence stating that it has been rescinded.

d. Form 8821, Tax Information Authorization, if filed and properly executed. If
not properly executed, see IRM 7.20.1. If a Form 8821 is rescinded during
case processing, the rescinded Form 8821 should be placed behind the
correspondence stating that it has been rescinded.

e. Form 1023 Checklist (I cases)
f. Application Form 1023, 1024, or 1028 and all related schedules and at-

tachments
g. Form 8718 if filed
h. Organizing document
i. Amendments to organizing document in chronological order of filing
j. Bylaws and amendments in chronological order of date adopted
k. Documentation of nondiscriminatory policy required by Rev. Proc. 75-50 (if

applicant operates a private school) or, if applicant operates a charter
school, the documents related to the charter agreement.

Note: Most Rev. Proc. 75-50 information will appear after Schedule B or the
bylaws. However, facts and circumstances will need to be applied. For
example, information imbedded within the text of a letter should remain in
the correspondence section.

l. Form 5768, Election/Revocation of Election by an Eligible Section
501(c)(3) Organization to Make Expenditures to Influence Legislation (file
copy). The specialist forwards the original Form 5768 to the Processing
Section, Adjustments Unit, upon identification of the Form 5768 in case
file. Form 5768 should be transmitted via routing slip (Form 1725) with
note to Processing Section to “Forward Form 5768 to Ogden Campus.”

m. Correspondence issued to the organization and correspondence, forms,
schedules, and attachments subsequently received from the organization
in chronological order with oldest on top.

n. Printed materials or publications which support the determination including
non-scannable items.
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o. Envelope showing the postmark date for section 508/505 purposes, if
necessary.

(5) Documents, if present, to be forwarded to other business units are placed in
the case file in the following order:

a. Original forms/memorandum (and attachments) requiring signature and
documents to be forwarded to other functions including, but not limited to:

• Form 5060, Report of Adverse Determination on Private Foundation Status
• Form 5457, Response to Reviewer’s Memo
• Form 5666, Exam Referral
• Form 12412, Operational Assistance Request (OAR)
• Form 14266, EO Determinations Referral to Review of Operations Unit
• Form 14271, EIN Merger Memo

b. Original EOMF/BMF documents to be input (e.g., Form 2363 or Form
2363-A).

(6) During case processing, specialists may need to keep some materials that will
be purged at case closing whereas other materials may be discarded. Special-
ist will clearly label and bundle the items that will be purged at case closing
and place them directly behind the disclosable documents.

a. The following items may be purged at case closing:

• AIS sheets in the hard copy case file
• EO Determination Input Sheet
• Form 14263, Request for Case Establishment on EDS
• Publications, booklets, brochures, pamphlets, newsletters
• Leases or reasonable 3rd party agreements not material to the determina-

tion

b. The following items must be discarded by the specialist during processing:

• Duplicate letters and forms
• Blank forms and pages
• Envelopes with no section 508 or section 505 Issues

7.20.2.12.1
(08-24-2012)
Case File Assembly -
Initial “I” Cases
Established and Worked
in TEDS

(1) When a specialist is assigned an “I” case established in TEDS and worked in
TEDS, the specialist is responsible for maintaining an orange folder for the
purpose of:

a. storing documents that have not been scanned into TEDS and
b. storing documents that must be added to the hard copy case file.

(2) The original hard copy case file, which includes all documents originally
scanned into TEDS by CSPC, is maintained by the Records Unit.

(3) At case closing, the screener/specialist must print all documents in the case
file that were not scanned into TEDS (to be placed on the right side of the
orange folder) and all documents in the case file that must be added to the
hard copy case file to be placed on the left side of orange folder. See table in
(4) below:
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(4) After the group manager approves the withdrawal and signs Form 8670, the
hard copy case file for the withdrawn application will be returned to the special-
ist and rubber-banded behind the hard copy case file for the new application.

(5) The new application will be processed according to case processing proce-
dures. It will not be necessary to create an orange folder for the new
application since the new application was not scanned into TEDS.

7.20.2.12.5
(08-24-2012)
Case File Assembly –
Incomplete Applications

(1) An orange folder will be prepared for TEDS screening cases that are identified
as incomplete and returned to the applicant. The screener should include the
following documents in the orange folder or in the hard copy folder for non-
TEDS cases.

• CCR
• Form 14262, EO Determinations - Missing Information Checksheet

7.20.2.12.6
(08-24-2012)
Case File Assembly –
Failure to
Establish/Suspense
Cases

(1) Case file assembly procedures are followed when an Initial “I” case is placed
in suspense (Status 37) when the organization has not responded to requests
for information and will ultimately be closed FTE if no response is received.

7.20.2.12.7
(08-24-2012)
Case File Assembly -
Denial of Exemption
and/or Adverse
Foundation Status

(1) For TEDS cases, no orange folder is prepared and submitted to EODQA on
proposed denials of exemption and adverse foundation status determinations.
The case file is maintained as if the case was not established or worked in
TEDS (See IRM 7.20.2.12.3) See IRM 7.20.2.11 for additional information on
adverse determination case file assembly.

7.20.2.13
(08-24-2012)
Case Closing

(1) A Case Chronology Record (CCR) must be completed for each case to record
all actions taken on the case including, but not limited to, case assignment,
date case reviewed and letters prepared/mailed, follow up dates, date
responses are received, contacts, delays in processing beyond timeframes
provided in the IRM, research completed, significant involvement by the group
manager, and reasons for excessive or unusual time taken.

a. Accurate and complete preparation of the CCR is vital to case processing.
To ensure legibility, all entries must be typed rather than handwritten. The
entries must include in the appropriate columns, dates, action codes, time
charged, individuals contacted, and an explanation of the actions taken.
For every telephone call, the name of the person contacted and his/her
telephone number must be shown.

b. The total time reflected on the CCR (screener time and specialist time)
must be charged to the case on TEDS/EDS when the case is closed. The
time charged on the CCR by the specialist working the case will match
Form 6490 (full development/non-merit cases).

(2) A Memorandum to File - EO Determinations Case Closing, Form 14261, and/or
EO Determinations Case Closure Documentation Checksheet, Form 14277,
must be prepared to document risks taken on each case in which exemption is
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(6) If an OAR (Form 12412) is pending, refer to IRM 7.20.2.18.

(7) For cases being recommended for approval, the specialist must include the
applicable Publication 4221 (PC, PF, NC) in the case file/orange folder for
each determination letter recipient.

(8) On the same day that a case is updated for closure in TEDS or EDS, the hard
copy case file and orange folder, if applicable, must be submitted to the group
manager. Each group has a designated place for closed cases.

Note: In those situations where the specialist’s group manager is in different post
of duty (POD), the specialist will update the case in EDS to Status 58 (Case
in Transit) and transmit the case the same day via overnight mail to the
group manager. Upon receipt of the case, the group secretary/Processing
Section will update the case in EDS to the proposed closing status and will
give the case to the group manager.

(9) If there is more than one case being closed for the same organization, all
related cases should be kept together.

(10) If the specialist discovers that the application or request was incorrectly estab-
lished on TEDS/EDS and a new case needs to be established, a Request for
Case Establishment on EDS, Form 14263, is prepared by the specialist and
submitted to the Processing Section (either Processing Section pick up or sent
to the Processing Section mailbox (*TEGE DETERMINATIONS PROCESS-
ING). Upon receipt of the newly established case, Form 8670 will be prepared
for the incorrectly established case: 1) updating the case to EDS Status 30
(Correction Disposal) and 2) given to the group manager for immediate
closure.

a. If time was charged to the incorrectly established case, it should be trans-
ferred to the correctly established (new) case.

b. If a new case does not need to be established and time was charged to
the incorrectly established case, the case will be closed Status 12 (Other)
on EDS.

7.20.2.13.1
(08-24-2012)
National Taxonomy of
Exempt Entities (NTEE)
Codes

(1) All cases approved in EDS Status 01, 06, or 09 require a National Taxonomy
of Exempt Entities (NTEE) code. These codes are assigned to each section
501(a) organization based on organizational type. They are commonly referred
to as the NTEE codes. Special care should be exercised in selecting the ap-
propriate code for each organization as the NTEE coding structure is relied on
as a source of data by the IRS Statistics of Income (SOI) Program, the Urban
Institute, Guidestar, various grant makers, and many other public and private-
sector entities. The NTEE codes can be found on the Internet website of the
National Center for Charitable Statistics at www.nccs.org.

(2) NTEE codes should be assigned based on the primary activity of the organiza-
tion.

(3) If EDS will not accept the identified NTEE code, the specialist should choose
the next best code that EDS will accept and elevate the NTEE code that was
identified and not accepted to the group manager.
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7.20.2.13.2
(08-24-2012)
Suspense/Failure To
Establish (FTE) Cases

(1) If all attempts to secure additional information have failed, the specialist will
remove all case categories in TEDS Case Information that are associated with
an EDS T# (TEDS cases only), complete Form 14289, EDS Closing
Worksheet - Letters 4587 and 1314, (staple to front of the case file with a
completed Form 3198-A) and update the case to Status 74 (Awaiting Manage-
rial Review).

a. If the organization is requesting a change in subsection and is, therefore,
already exempt, input “990” as the filing requirement on the Form 14289,
EDS Closing Worksheet - Letters 4587 and 1314.

b. Update a full development case on Form 6490 (WebETS) to reflect
suspense status by adding “37” before the name of the organization.

c. If there is an outstanding Operations Assistance Request (OAR), complete
Sections V and VI of Form 12412 indicating the case has been placed in
suspense and complete Form 3198-A to instruct the Processing Section to
“Send Form 12412 and a copy of the suspense letter to Programs and
Support”.

(2) If the manager agrees that the case should be placed in suspense, the
manager will update the case as follows:

a. For a TEDS case, the manager will update the case in TEDS to 75 -
Group 7848. Cincinnati managers will place the orange folder in the desig-
nated case pick up location. Outside POD managers will forward the
orange folder to the Adjustments Unit.

b. For a hard copy case, Cincinnati managers will place the case file in the
designated case pick up location. The Adjustments Unit will update the
case to status 75 and the Adjustments Unit EDS unassigned inventory
number (31848) in EDS. Outside POD managers will update the case in
EDS to the Adjustments Unit EDS unassigned inventory number (31848)
and forward the case file to the Adjustments Unit. Cases shipped from
outside PODs will be updated to Status 58 (Case in Transit) in EDS on the
date they are mailed.

(3) Upon receipt of the case file, the Adjustments Unit will:

• Prepare Letter 4587
• Make a copy of the last additional information letter for each recipient and

for the file copy
• Update the case to Status 37 (Group Suspense)
• Stamp all copies of Letter 4587 with the date the case was updated to

Status 37 and the signature; add the 90-day response due date; attach a
copy of the last additional information letter to Letter 4587; and mail the
letter(s)

• Attach a copy of the last additional information letter to the file copy of
Letter 4587 for the administrative record

(4) The case will be held in suspense by the Adjustments Unit for a total of 90
days (unless an extension is granted).

(5) While the case is in suspense, the Adjustments Unit will be responsible for re-
sponding to telephone calls and other inquiries regarding the case, including
requests for extension of the 90-day response due date.
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Note: Letter 4587 includes the Adjustments Unit’s telephone number. If a specialist
receives a request for an extension, he/she will complete Form 14265,
Request for Extension of 90-Day Response Due Date EO Determinations,
and forward it to the Adjustments Unit.

(6) If the Adjustments Unit receives an inquiry that requires technical expertise, the
call will be referred to the specialist of record. The specialist will document the
phone conversation and actions taken on a new Form 5464-A (CCR) and will
forward it to the Adjustments Unit The specialist will input additional time
charged on the case on Form 6490 (WebETS). Time will be charged to the
case if it is open on WebETS or charged to Telephone/ Correspondence/Other
Customer Service (742/0999) if the case has been closed.

(7) If the organization responds during the 90-day timeframe, the Adjustments Unit
will reassign the case within 3 workdays of receipt of the response to the spe-
cialist of record. The case will be reassigned in either Status 52 or 72
depending on whether the case is AP, IP, or full development. The date of re-
assignment on EDS will be the actual date of reassignment to the specialist,
not the postmark or received date of the response. If a specialist receives a
response on a case placed in suspense, it should be forwarded or faxed
(outside PODs) promptly to the Adjustments Unit at 513-263-3522.

(8) If the organization does not respond during the 90-day timeframe, the Adjust-
ments Unit will:

• Prepare Letter 1314 and complete Form 8670 based on the Form 14289
• Update the CCR to indicate the case is being closed FTE because no

response was received and sign the entry
• Submit the case for managerial review

(9) When the case is closed FTE, the Adjustments Unit will notify the specialist of
record via e-mail that the case has been closed. At that time, the specialist will
remove the “37” from before the name of the case and close the case on
WebETS

7.20.2.13.3
(08-24-2012)
Withdrawals

(1) An organization may request, in writing, withdrawal of its application any time
before the determination letter or proposed adverse determination letter is
issued. Even though the application is withdrawn, the application and all sup-
porting documents will be retained by the Service and not returned to the
applicant. The request must be signed and dated by an officer/director/trustee
of the organization.

(2) Determination specialists will not take any direct or indirect action that may be
interpreted as a solicitation of a withdrawal of an application. Specialists may,
however, discuss with an organization its options which include withdrawing its
application. If the option of withdrawing its application is discussed with an or-
ganization, the specialist will document the discussion on the Case Chronology
Record.

(3) For user fee issues related to withdrawals, see IRM 7.20.2.9.3

• If the user fee cannot be refunded, the organization should be advised.
Also, the organization should be advised that the application will not be
processed further.
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• If a user fee refund is due, complete a User Fee Refund Request and
compose addendum to Letter 2244.

(4) Prepare Form 2363 to have appropriate filing requirements added to the
Business Master File, if there is an organizational document.

Note: The filing requirement for homeowners’ associations electing to file Form
1120-H is 1120 -10.

(5) If the organization is already exempt and is withdrawing a request for change
in subsection, the specialist will prepare EDS Letter 2244 acknowledging that
the application has been withdrawn. The letter should include an addendum
stating that exemption under section 501(c)(X) is still in effect.

(6) If during processing of an application it is discovered that an organization is
already exempt, the specialist will take the following actions:

a. notify the organization by telephone that it is already exempt, that a user
fee refund will be issued, but that no letter will be issued.

b. document the conversation with the organization on the CCR,
c. prepare Form 14268, User Fee Refund Request, and
d. close the case Status 12 with no letter

7.20.2.13.4
(08-24-2012)
Managerial
Review/Return of Cases

(1) After a case is submitted for closure, suspense, reassignment to another
group, or forwarding to EO Technical, the group manager or other designated
individual will have 5 workdays to review the case and take necessary action.

(2) Upon review of the case, the group manager or delegate will:

a. approve the recommended action,

Note: See IRM 7.20.2.13.2(2) for transferring Suspense/FTE cases.

b. place the orange folder in the designated bin within the Group for pick-up
by the Processing Section (Cincinnati Groups), or

c. return the case to the specialist to have procedural errors corrected or to
have further technical development completed. The case will be returned
to the specialist either with a:

• Post-it note identifying minor corrections to be made. This type of case will
be hand-carried/electronically transferred to the specialist for correction.
The necessary changes must be made promptly and the case returned to
the group manager for closure the same day, or

• Feedback Comments Sheet describing corrections and/or further develop-
ment required.

d. return the case to the specialist in one of the following EDS status codes:

• Full development cases – Status 53
• Initial screening cases – Status 64
• Accelerated/Intermediate Processing cases – Status 73

(3) The specialist will review the Feedback Comments Sheet provided by the man-
ager/delegate and take the following actions within 5 workdays:
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• An organization whose gross receipts are normally more than $50,000 is
required to file a Form 990 or 990-EZ.

Note: Organizations classified under section 509(a)(3) are required to file Form 990
or Form 990-EZ regardless of their gross receipts.

• Small tax-exempt organizations with gross receipts under $50,000 must file
Form 990-N, Electronic Notice e-Postcard.

(2) Regardless of their annual gross receipts, all exempt organizations that incur
unrelated business income in excess of $1,000 are required to file Form 990-T.

(3) Private foundations are required to file Form 990-PF annually regardless of
their gross receipts.

(4) Returns are not generally solicited through the determination process.
However, if an original return is received, it should be date stamped and
forwarded to the Ogden Campus for processing. The date stamped on the
return should be the postmark date on the envelope or the IRS received date if
there is no postmark evident or legible. After date stamping the return the spe-
cialist will:

a. complete a routing slip (Form 1725) and forward the date-stamped return
to: Ogden Campus, Ogden, UT 84201-0027 and

b. keep a copy of the return in the case folder if it contains vital information
not found elsewhere in the open case. It is not necessary to keep a copy
if there is no open case.

7.20.2.18
(08-24-2012)
Taxpayer Advocate
Service (TAS),
Governmental Liaison
(GL), Disclosure, Media
Relations, and Criminal
Investigations Inquiries

(1) TE/GE, EO Determinations, designates a contact person for Taxpayer
Advocate Services (TAS), Governmental Liaison, Disclosure, Media Relations,
and Criminal Investigations inquiries. The designated contact person is
assigned to the EO Determinations Programs and Support group. Telephone
calls, correspondence, or emails related to these type inquiries should be
forwarded to the EO Determinations, Programs and Support group.

7.20.2.18.1
(08-24-2012)
Operations Assistance
Requests (OAR)

(1) TAS uses the Operations Assistance Requests (OAR) process to refer cases
to EO Determinations when TAS lacks either the statutory or delegated
authority to resolve an organization’s problem. TAS utilizes Form 12412, Op-
erations Assistance Request, to initiate the OAR process.

(2) If the OAR relates to an open application assigned to an EO Determinations
specialist, the specialist takes the following actions:

a. forwards a copy of all correspondence sent to the organization to the TAS
caseworker,

b. negotiates response/follow up dates with the TAS caseworker, and

Note: For Suspense/FTE cases, notify the TAS caseworker that the case is being
placed in suspense, explain suspense/FTE procedures, and negotiate a new
completion date that covers the 90-day period, if necessary.

c. for cases being closed:
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• completes Sections V and VI of the OAR,
• attaches a copy of the completed page 2 of the OAR and a copy of the de-

termination letter to a copy of the OAR transmittal sheet,
• clips these documents together and places on the left-hand side of the

closed case folder, and
• prepares Form 3198-A with instructions to forward completed OAR and de-

termination letter to the EO Determinations TAS Liaison upon approval of
the case by the group manager.

7.20.2.18.2
(08-24-2012)
Taxpayer Advocate
Orders (TAO)

(1) When TAS determines that TE/GE or other operating division is not taking ap-
propriate timely action on an issue for which TAS has issued an OAR, they
may issue a Taxpayer Advocate Order (TAO) instructing TE/GE or other
operating division to take immediate action to resolve the issue. If an EO de-
terminations specialist or manager receives a TAO, it should be immediately
forwarded to the Manager, EO Determinations, who will address the TAO.

7.20.2.18.3
(08-24-2012)
Other TAS Requests

(1) If a determination specialist receives telephone or e-mail communication from
a TAS caseworker regarding an open case in the specialist’s inventory, the
specialist can provide the information to the caseworker as long as that case-
worker has an open control on the case in question in his/her inventory. This is
covered under need to know in IRM 11.3.22.4.1. The specialist should ask the
caseworker for the TAMIS Case File Number to document the CCR.
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7.20.2.1
(08-24-2012)
Determination Letter
Processing Overview

(1) Applications for tax exempt status under sections 501 and 521 (Forms 1023,
1024, and 1028), as well as group exemption requests (controlled as Form
1026), are submitted to the Cincinnati Submission Processing Center (CSPC),
PO Box 12192, Covington, KY 41012-0192. CSPC processes the user fee
payment in the Letter Information Network and User Fee System (LINUS) and
scans the application/request into the Tax Exempt Determination System
(TEDS).

(2) Initial “I” cases are created when Forms 1023, 1024, and 1028 are scanned
into TEDS, and Amendment “A” cases are created when group exemption
requests are scanned into TEDS. After cases are established in TEDS, the
data is transmitted to the EP/EO Determination System (EDS) and hard copy
case files are sent to the EP/EO Determinations Processing Section in Cincin-
nati, OH.

Note: EDS is the determination letter application system of record.

(3) For cases processed through TEDS, the Processing Section holds the hard
copy case files until they are closed, unless it is necessary to transmit the case
to EO Technical or Exempt Organizations Determinations Quality Assurance
(EODQA).

(4) Other determination letter requests are submitted on Form 8940 to the CSPC,
PO Box 12192, Covington, KY 41012-0192. CSPC processes the user fee
payment in LINUS and forwards the Form 8940 package to the EO Determina-
tions, Correspondence Unit, PO Box 2508, Cincinnati, OH 45201. The
Correspondence Unit establishes Amendment (A cases) or section 507(b)(1)(B)
termination requests (P cases) in EDS, based on the block checked on Form
8940, item 8.

a. The Exempt Organizations EDS User Manual (see IRM 7.22) provides
procedures for processing determination letter requests in EDS from es-
tablishment to closing.

b. A TEDS User Manual is under development. The TEDS User Manual will
provide procedures for processing determination letter requests in TEDS
from establishment to closing.

(5) Almost all determination letter requests go through an initial review, referred to
as Technical Screening. See IRM 7.20.2.3 for a detailed description of the
technical screening process.

(6) Cases that are not closed in Technical Screening and are not referred to EO
Technical per IRM 7.20.1.4 are referred to as full-development (non-merit)
cases. These cases are held in the Centralized Unassigned Inventory (Status
51) until work is requested by specialists in EO Determinations work groups.
Certain types of cases are held in a reserved inventory for designated groups.
See IRM 7.20.1.3.

(7) For taxpayer contact guidelines, see IRM 7.20.1.7, Authorized Persons, and
IRM 7.20.1.8, Disclosure/Third Party Contact.

7.20.2.2
(08-24-2012)
Case Assignments

(1) Specialists request work by completing Form 14272, EO Determinations Group
Case Request Form.
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(2) When Form 14272 is completed, the group manager e-mails the completed
form to the EO Determinations Processing Section mailbox at *TEGE Determi-
nations Processing.

(3) Cases will be assigned in control (postmark) date order and by grade level
according to the EO Determinations Case Assignment Guide (CAG) Case
Grading Criteria Matrix (Exhibit 7.20.2-1) .

Note: Certain exceptions (volumes and types of reserved inventory) apply to
assigning cases in control date order. Also, cases approved for expedited
handling will be assigned before other cases based on grade and reserved
inventory.

(4) Because the case complexity factors and grade level distinctions of the Case
Grading Criteria Matrix are extensive, a CAG Summary (Exhibit 7.20.2-2)
assists specialists and managers in identifying the case grade that is predomi-
nantly associated with specific activities, purposes or issues. Although the CAG
Summary is available to assist specialists and managers in assigning the
proper grades to casework, the CAG Case Grading Criteria Matrix remains the
method by which all activities, purposes and issues of a case are evaluated for
grading purposes. Additionally, management reserves the right to review indi-
vidual cases and change the grades for those cases based on the Case
Grading Criteria Matrix.

7.20.2.3
(08-24-2012)
Technical Screening
Overview

(1) Technical Screening is the initial review of initial determination letter requests.

(2) Initial screening is completed by EO Determination specialists, who are
referred to as screeners. Because of the variety of section 501(c) subsections,
as well as the variety of organizations applying under section 501(c)(3), the
most experienced specialists will be assigned to screen cases.

(3) Screeners review the application package to determine, based on the facts in
the case and clearly established legal precedent (statute, tax treaty, the Code,
regulations, revenue rulings, court decisions) whether the case should be:

• forwarded to the centralized unassigned inventory for full development
(Status 51);

• returned to the organization because it is not substantially complete
according to Rev. Proc. 2012-9, updated annually, or the instructions to
Form 1023/Form 1024 (Status 03);

NOTE 1: Substantially complete applications are those which
include a narrative description of activities, an organizing
document, bylaws (if adopted), user fee, applicable
schedules, pages of the application, financial statements,
and signature.

NOTE 2: If the organizing document does not contain the requisite
language to meet the organizational test under section
501(c)(3), the application may be returned per Form
1023 instructions.
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NOTE 3: In cases where it appears the applicant requested
exemption under section 501(c)(3) in error and the appli-
cation package is not complete, the organization should
not be asked to amend the organizational document to
include section 501(c)(3) language when the application
is “returned incomplete”.

• approved on merit with no contact (Status 06);
• identified as needing minor additional information or technical clarification

before approval on merit (Status 71); or
• identified for secondary screening (Status 75).

(4) Cases that appear to meet the technical requirements for exemption but lack
minor procedural items needed to make the case substantially complete
according to Rev. Proc. 2012–9, updated annually, or the instructions to Form
1023/Form 1024, are given a TEDS case category of Accelerated Processing
(AP). The purpose of AP is to secure the missing items needed to make an
application complete in order for exemption to be approved.

(5) Cases that appear to qualify for exemption but require technical clarity before
exemption can be granted are given a TEDS case category of Intermediate
Processing (IP). The purpose of IP is to research available sources and/or
contact the applicant to clarify, verify, or secure information required before
exemption may be granted.

(6) Cases that require review by employees who specialize in those particular
types are given a TEDS case category of secondary screening, with a subcat-
egory for the type of case involved [

]. The purpose of
secondary screening is for a senior specialist in the designated group to
determine whether the case can be approved on merit with no contact,
requires minor development before approval, should be returned to the organi-
zation because it is not substantially complete, or whether it should be
forwarded to the centralized unassigned inventory for full development.

7.20.2.3.1
(08-24-2012)
Expedite Requests
Processed in Technical
Screening

(1) All cases with expedite requests awaiting screening must be assigned to des-
ignated screeners within 2 workdays from the date the expedite request is
received or the date the case is updated to Status 61 - Unassigned Inventory
(Technical Screening), whichever is later.

(2) Screeners must review cases in accordance with initial screening procedures
set forth in IRM 7.20.2.3.2. If the application can be approved, the screener will
follow case closing procedures per IRM 7.20.2.13. The screener will place a
pink folder on the outside of the orange folder before submitting the case to
the manager.

(3) For cases that cannot be granted exemption based on the information
submitted, the screener will:

a. determine whether the case meets the expedite criteria per IRM 7.20.2.10,
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7.20.2.3.3.1
(08-24-2012)
Accelerated Processing
- Case Processing
Procedures

(1) Cases are assigned to Processing Section tax examiners in Status 72 within
15 calendar days from the date the case was updated to Status 71 (unas-
signed AP/IP).

(2) Processing Section tax examiners are required to secure the items identified
by the screener on Form 14283, EO Determinations Accelerated Processing
Checksheet - Form 1023 Cases or Form 14275, EO Determinations Acceler-
ated Processing Checksheet - Form 1024 Cases, within 5 workdays from the
date the case was updated to Status 72. The Form 14283 or 14275 (AP
Checksheet) is located in the TEDS non-disclosable folder.

(3) Prior to making contact with the organization, Processing Section tax
examiners are required to review the following:

• Case Chronology Record (CCR),
• Case information in TEDS to verify the case category is Accelerated Pro-

cessing,
• Related cases, if applicable, to determine whether any information is

needed, and
• New Documents folder in TEDS to determine whether needed information

was submitted subsequent to the screener’s review.

(4) Additional information letters prepared by the Processing Section tax
examiners are limited to those items marked on the Form 14283 or 14275 (AP
Checksheet) unless approved by the manager.

(5) Processing Section tax examiners are required to import into TEDS the addi-
tional information letter prepared.

(6) Processing Section tax examiners are required to make phone contact with the
organization in an attempt to secure the information needed prior to placing a
case in suspense (Status 37). The phone contact must be documented on the
CCR.

(7) If a response is received, the Processing Section is required to update the
case to the AP group unassigned inventory within 5 workdays from receipt of a
complete response.

(8) Within 5 workdays of assignment to the AP group, the case will be assigned to
a specialist,

(9) Within 5 workdays of assignment, the AP specialist will:

a. determine whether a second request for information must be sent.

• If so, the specialist will send a Letter 2382 with the AIS attached. Case pro-
cessing and follow up timeframes apply, per IRM 7.20.2.4.

• If not, and the case cannot be approved, the specialist will seek guidance
from his/her manager.

b. determine whether the case can be approved. If so,

• prepare the appropriate closing input sheet and staple it on top of the AIS
below the name of the organization,

• enter Proposed Closing Code 09 (Merit Closure with Contact),
• update case in TEDS to Status 74PC (Awaiting Managerial Review), and
• place the orange file folder in the designated bin.
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(10) The manager or delegate will review the case within 5 workdays from receipt.

a. If the manager agrees with the recommendation of the AP specialist, the
TEDS case will be updated to Status 57 (TEDS Case Awaiting Closure on
EDS) and the orange file folder will be sent to Processing for case closing
actions.

b. If the manager does not agree with the recommendation of the AP special-
ist, the TEDS case will be updated to Status 73 (Manager Returned to
Specialist – Accelerated Processing). The manager will inform the special-
ist of the issue or issues that need to be addressed.

7.20.2.3.4
(08-24-2012)
Intermediate Processing
(IP) Overview

(1) IP is part of the screening program that involves researching available sources
and/or contacting the applicant to clarify, verify, or secure information in order
to make a determination.

7.20.2.3.4.1
(08-24-2012)
Intermediate Processing
- Case Processing
Procedures

(1) Cases are assigned to IP specialists in Status 72 within 15 calendar days from
the date the case was updated to Status 71 (unassigned AP/IP).

(2) IP specialists will within 5 workdays of assignment review the IP Checksheet,
Form 14274, and CCR prepared by screener, as well as the application
package, to determine what action is needed. As appropriate, internet and
other available research (e.g., IDRS) will be conducted. Based on the results
of the available research/review, the IP specialist will determine whether a
case will be:

• approved on merit with no contact,
• approved on merit after securing minor additional information, or
• assigned to the centralized unassigned inventory for full development

because the case was inappropriately identified as IP (managerial approval
is required for this action).

(3) IP specialists are required to close cases from their inventories within 5
workdays from receipt of a complete response.

(4) If cases cannot be closed, IP specialists are required to import into TEDS all
checksheets, workpapers, and other documents prepared.
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7.20.2.3.5
(08-24-2012)
Secondary Screening
Overview

(1) Secondary Screening is a part of the screening program that involves reserved
inventory cases being screened by the groups who specialize in those cases.
The following reserved inventory categories have been designated for
secondary screening:

.

7.20.2.3.5.1
(08-24-2012)
Secondary Screening -
Case Processing
Procedures

(1) Secondary screeners will screen the cases to determine whether they should
be:

• approved on merit with no contact;
• approved on merit after securing minor additional information;
• returned to the organization because it is not substantially complete

according to Rev. Proc. 2012-9, updated annually, or the instructions to
Form 1023/Form 1024; or

• forwarded to the centralized unassigned inventory for full development.

Note: If the organizing document does not contain requisite language to meet the
organizational test, the application will be returned per Form 1023 instruc-
tions.

(2) Cases are generally assigned to secondary screeners in Status 62 within 15
calendar days from the date the case was updated to the designated group in
Status 75 (Group Unassigned Inventory).

(3) Secondary screeners are required to enter the case grade per the CAG.

(4) Secondary screeners will complete any applicable checksheets unique to the
reserved inventory category.

(5) Secondary IP cases will be worked in accordance with the Intermediate Pro-
cessing procedures found in IRM 7.20.2.3.4.1.

(6) If cases cannot be closed, secondary screeners are required to import into
TEDS all checksheets, workpapers, and other documents prepared.

(7) Secondary screeners are required to close cases from their inventories within
5 workdays from the date of assignment in Status 62.
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7.20.2.4
(07-08-2014)
Case Processing-
General

(1) On the date a case is assigned, the specialist will:

a. Add the case to his/her inventory by entering it on Form 6490 (WebETS),
and

b. Prepare a CCR noting the date the case was assigned.

Note: If the case is being worked in TEDS, the TEDS CCR will be automatically
updated with the date the case is assigned.

(2) Within 5 workdays of assignment, the specialist will:

a. Verify that the case grade is correct per the Case Assignment Guide. See
Exhibit 7.20.2-1 and Exhibit 7.20.2-2. If the case grade is incorrect, the
specialist will consult with the group manager. If the group manager
agrees that the case grade is incorrect, the specialist will take the
following actions:

• document on the CCR that the case grade was corrected with manager’s
concurrence,

• correct the case grade in EDS/TEDS,
• manually correct the case grade, as required, on file folder identification

labels, and
• correct the case grade on his/her Form 6490 (WebETS).

b. Assemble the case documents in case file assembly order (removing
staples, other fasteners and any separator sheets. See IRM 7.20.2.12.

c. Review the case, including the EO Determinations Screening Checksheet,
Form 14259, and verify that the following were submitted with the applica-
tion:

• the correct user fee (see IRM 7.20.2.9 and Rev. Proc. 2012-8, updated
annually);

• an Employer Identification Number (EIN);
• all applicable pages and schedules of Form 1023/1024/1028;
• a conformed organizing document;
• bylaws, if adopted;
• a narrative describing the organization’s past, current, and planned activi-

ties; and
• financial data requested in the instructions to Form 1023/1024/1028.

d. Verify that:

• the application form was signed by an authorized person. Form 1023 must
be signed by an officer, director, or trustee of the organization. Forms 1024
and 1028 must be signed by an officer, director, trustee, or authorized rep-
resentative of the organization;

• Form 2848 and/or Form 8821, if submitted, were properly executed. If a tax
form number is listed in Part 3 of Form 2848, the Form 2848 must be sent
to the Centralized Authorization File (CAF) based on procedures set forth in
IRM 7.20.1, and

• the CCR includes documentation showing that the screener reviewed the
Excel spreadsheet that includes a Comprehensive List of Terrorists and
Groups (CLTG), and documented the results. If not, the specialist will
conduct the CLTG check and document the results on the CCR. The spe-
cialist will also conduct the CLTG check and document the results on the
CCR if new names/addresses of officers, directors, or other individuals are
added to the application after the screening process. See IRM 7.20.6.7.
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e. Submit the case to the manager for closure (see IRM 7.20.2.13), reassign-
ment to another group (see IRM 7.20.2.4.3), transfer to EO Technical (see
IRM 7.20.1), or request additional information (see IRM 7.20.2.4.1).

7.20.2.4.1
(08-24-2012)
Requesting Additional
Information

(1) EO determination specialists must carefully review each application for
exemption to ensure that requests for additional information are thorough,
complete, and relevant to the paragraph of section 501(c) appropriate to the
applicant.

(2) Exempt status will be recognized in advance of operations if proposed opera-
tions can be described in sufficient detail to permit a conclusion that the
organization will meet the particular requirements of the section under which
exemption is claimed. A mere restatement of purposes or a statement that
proposed activities will be in furtherance of such purposes will not satisfy these
requirements. The organization must fully describe the activities in which it
expects to engage, including the standards, criteria, procedures, or other
means adopted or planned for carrying out the activities; the anticipated
sources of receipts; and the nature of contemplated expenditures.

(3) When an organization has submitted documents in a foreign language, the
specialist will request from the organization an English translation for the ad-
ministrative record.

(4) If additional information is required, Letter 1312 will be prepared and mailed to
the organization within 5 workdays of case assignment, requesting a response
within 21 days from the date of the letter. If additional clarification is needed
after the organization responds to Letter 1312, the specialist has 5 workdays to
prepare and mail Letter 2382 with the due date set at 14 days from the date of
the letter. Response due dates should be noted as the follow-up dates on the
CCR.

(5) Information requests should be professional in tone, grammatically correct, free
of spelling errors, formatted properly, complete, and material to the determina-
tion requested. Specialists should avoid asking for information that is already
included in the case file. See IRS Correspondence Manual, IRM 1.10.1 for
guidance on preparation of IRS correspondence.

(6) Specialists may find it helpful to contact applicants by telephone to clarify infor-
mation on the application prior to issuing an additional information letter. If the
information is not critical to exempt status, documentation of the conversation
on the CCR (including the name and title of the person spoken to, details of
the conversation and action to be taken) will be adequate. However, if the in-
formation concerns inurement, discrimination, political activity or anything else
that is a deciding factor for qualification for exemption, the information must be
submitted in writing over the signature of an officer or authorized representa-
tive.
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(2) If the specialist receives a telephone call or correspondence requesting an
extension of the 90-day response due date or subsequent due dates, the spe-
cialist will prepare Form 14265, Request for Extension of 90-Day Response
Due Date-EO Determinations Case and will forward it immediately to the Pro-
cessing Section.

NOTE 1: The Processing Section will prepare Letter 4799,
Approval of 90-day User Fee Extension or Letter 4720,
Denial of 90-day User Fee Extension, and will send it
within 5 workdays of receipt of the request. Extensions
will be granted in 30-day increments.

NOTE 2: Specialists are not authorized to grant an extension of
the 90-day response due date.

7.20.2.4.3
(08-24-2012)
Transferring Cases to
Other Groups

(1) If a specialist believes his/her case should be transferred to another group,
he/she will consult with his/her group manager.

(2) If the group manager agrees that the case should be transferred, the manager
will transfer the case to the appropriate group in Status 75 (Group Unassigned
Inventory).

a. If the case is being transferred between POD’s and is a TEDS case, it will
be transferred to the recipient group in TEDS.

b. If it is a hard copy case, the case file will be transferred to the recipient
group in Status 58 (Case In Transit). Upon receipt, the receiving group will
update to Status 75 (Group Unassigned Inventory).

(3) If the case is required to be transferred to EODQA for mandatory review, the
case will be transferred to EODQA in hard copy in its entirety. For TEDS
cases:

a. The specialist will request the hard copy case be assigned from the
Records Unit.

b. After receiving the hard copy case, the specialist will ensure all documents
imported or scanned to TEDS that aren’t in the hard copy file are printed
from TEDS.

c. The specialist will print a current CCR from TEDS and include it in the
hard copy file.

d. The specialist will place all imported or scanned documents and the CCR
in the hard copy case file in case file assembly order (see IRM
7.20.2.12.2).

e. The specialist will update the case in TEDS to Status 74 (For Manager
Review).

f. The manager or delegate will update the case in TEDS to Status 59
(Owned by EDS).

g. The case will then be processed according to normal processing and case
file assembly procedures. (See IRM 7.20.2.12.7 for information on case
file assembly of denials of exemption and/or adverse foundation status).

h. When the case is ready to be transferred to EODQA, the Processing
Section or group secretary will transfer the case to Group 7810 (EODQA)
but must not close the case in EDS
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(4) If the group manager does not agree with proposed transfer, he/she will
explain to the specialist the reason(s) why the proposed transfer is not appro-
priate.

7.20.2.5
(08-24-2012)
Section 508(a) Overview

(1) Organizations applying for exemption under section 501(c)(3) are subject to
the notice provisions of section 508(a) and related regulations, which generally
require an organization to submit Form 1023 within 15 months from the end of
the month in which it was organized. See IRM 7.20.2.5.2 for information on the
12-month extension that applies to organizations applying for exemption under
section 501(c)(3).

(2) Section 508(c) provides that the 15-month filing requirement described in
section 508(a) does not apply if the organization is:

a. Not a private foundation described in section 509(a) and its annual gross
receipts are normally not more than $5,000. (see IRM 7.20.2.5.1),

b. A church, interchurch organization of local units of a church, convention or
association of churches, or integrated auxiliary of a church. See section
Treas. Regs. section 1.6033–2(h) regarding the definition of integrated
auxiliary of a church;

c. A subordinate organization (other than private foundations) covered by a
group exemption letter. See Treas. Regs. section 1.508–1(a)(3)(c).

d. Formed solely for the purpose of sections 507, 508(d)(1), 508(d)(2)(A) and
508(d)(3), 508(e), 509 and chapter 42, a trust described in section
4947(a)(1). However, a trust described in section 501(c)(3) which was
organized after October 9, 1969, shall be exempt under section 501(a) by
reason of being described in section 501(c)(3) only if it files such notice.
See Treas. Regs. section 1.508–1(a)(3)(d); and

e. Any other class of organization that the Commissioner from time to time
excludes from the requirement of filing notice under section 508(a).

(3) If an organization is not described in (2)(a) through (2)(e) above, and does not
file its Form 1023 within 27 months from the end of the month in which it was
organized, then it may file for relief from the section 508(a) filing requirement
pursuant to Rev. Proc. 92-85. Relief is covered under Treas. Regs. section
301.9100-1 and -3.

7.20.2.5.1
(08-24-2012)
Gross Receipts Defined
for Section 508
Purposes

(1) To determine whether an organization satisfies the exception for filing under
section 508(c)(1)(B) because its annual gross receipts are normally not more
than $5,000, the specialist must review the organization’s financial statements
to verify that:

a. During the first taxable year of the organization, the organization has
received gross receipts of $7,500 or less;

b. During its first two taxable years the aggregate gross receipts received by
the organization are $12,000 or less; and

c. In the case of an organization which has been in existence for at least
three taxable years, the aggregate gross receipts received by the organi-
zation during the immediately preceding two taxable years plus the current
year are $15,000 or less.

Note: This exception applies only if the organization does not apply for exemption
within the first 27 months of its existence.
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(2) The organization has 90 days from the end of the fiscal year in which it fails
the gross receipts test to submit an application for relief from the section
508(a) filing requirement.

7.20.2.5.2
(08-24-2012)
Relief under Section
301.9100

(1) IRM 7.20.2.5.2 does not apply to organizations whose exemption has been
automatically revoked.

(2) Delegation Order 183 (as revised) authorizes group managers in Exempt Or-
ganizations to grant a reasonable extension of time for section 505(c) and
508(a) matters. This authority may not be re-delegated. Section 508(a) applies
to organizations requesting exemption under section 501(c)(3). Section 505(c)
applies to organizations requesting exemption under section 501(c)(9) or
(c)(17).

(3) Treas. Reg. section 301.9100-2 provides an automatic 12-month extension of
the 15-month period for filing Form 1023 to organizations requesting recogni-
tion of exemption under section 501(c)(3), and for filing Form 1024 to
organizations requesting recognition of exemption under section 501(c)(9) or
(c)(17). The automatic 12-month extension applies if the organization submits
a completed Form 1023 or Form 1024 within 12 months after the end of the
initial 15-month filing period. This gives applicants a total of 27 months to
submit applications in order to be compliant with sections 508(a) or 505(c).

(4) If the organization does not submit its application within 27 months from the
date it was formed, then section 301.9100-3 provides that an additional
extension of time may be granted if the applicant submits an affidavit demon-
strating that it acted reasonably and in good faith, and that the granting of
relief will not prejudice the interests of the Government.

Note: If the organization completes Schedule E of Form 1023, it does not need to
submit a separate affidavit.

(5) An organization may satisfy the affidavit requirement of Treas. Reg. section
301.9100-3 if it:

a. Meets the requirements for tax exemption from the end of the month in
which it was created;

b. Files its application before the Service discovers the organization’s failure
to timely file the Form 1023 or 1024; and

c. Was not, or is not, under examination.

(6) The affidavit requirement of Treas. Regs. section 301.9100-3 will not automati-
cally be applied if an organization files a Form 990 to meet its filing
requirements but has not filed an application form and is contacted by the
Ogden Campus to resolve the unpostable condition.

(7) If an affidavit is necessary, it should be signed and dated by an officer of the
organization attesting to the facts surrounding the organization’s failure to file.

(8) If relief under section 301.9100-3 is granted, the specialist will note this in the
Form 14261, Memorandum to File - EO Determinations Case Closing along
with a brief statement on the reason(s) for granting relief.
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7.20.2.5.3
(08-24-2012)
Section 301.9100 Relief
Not Granted

(1) If the specialist recommends that section 301.9100 relief should not be
granted, and the group manager agrees, the specialist should discuss the
proposed adverse determination with the organization before issuance of a de-
termination letter.

(2) If Treas. Regs. section 301.9100 relief is not granted by EO Determinations,
then the applicant seeking exemption under section 501(c)(3) may request
exemption under section 501(c)(4) for the period preceding the effective date
of exemption under section 501(c)(3):

a. Page 1 of Form 1024 must be filed by the organization to receive consid-
eration of exemption under section 501(c)(4),

b. Exempt status under section 501(c)(4) will be effective from the date of
formation until the date of recognition of exemption under section
501(c)(3), and

c. The determination letter for exemption under section 501(c)(3) will include
an addendum that sets forth the dates the organization was exempt under
section 501(c)(4).

(3) If there is disagreement between the organization and the Service regarding
the effective date of exemption that cannot be resolved at the group level, the
specialist will prepare a proposed adverse determination (see IRM 7.20.2.11)
on the effective date of exemption that will be subject to mandatory review by
EODQA.

7.20.2.6
(08-24-2012)
Effective Date of
Exemption

(1) A section 501(c)(3) applicant, except if described in section 508(c), must file its
application within 15 months from the end of the month in which it was
organized for the effective date of exemption to be retroactive to the date of
formation. See Treas. Reg. section 1.508-1(a). Treas. Reg. section 301.9100-
2(a)(2)(iv) provides an automatic 12-month extension to organizations applying
under section 501(c)(3).

(2) The filing date is the postmark date stamped on the envelope in which the
exemption application is mailed. If the envelope is not postmarked, or the
postmark is illegible, the filing date is the date the completed application is
stamped received by the Service.

(3) If the organization is not described in any subsection of 501(c) from the time it
was formed, the effective date of exemption will be the date when the organi-
zation is first described in section 501(c). If this is the situation, the specialist
will explain the effective date of exemption issue to the organization.

a. If the organization agrees, a written statement must be secured from the
organization similar to the following:

“We agree with the conclusion of the Internal Revenue Service concerning the
effective date of our exempt status under section 501(c)(3) of the Code. We also
agree that from _____ through _____ we did not qualify for recognition of
exemption from Federal income tax under section 501(c)(3) of the Code and that
contributions during this period are not deductible under section 170 of the Code.”

b. If the organization does not agree, the case will be processed as an
adverse case. See IRM 7.20.2.11.
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(4) In the case of a non-section 501(c)(3) organization operated in an exempt
manner as an unincorporated association before its incorporation, the determi-
nation letter should state that the period of exemption includes the period
during which the organization, now a corporation, operated in unincorporated
status. See Rev. Rul. 54-134. For section 501(c)(3) organizations, see Rev.
Rul. 73-422 and Rev. Rul. 77-116.

(5) A tax-exempt organization that requests a change in subsection is required to
submit a new application for exemption. The effective date of the exemption
under the new subsection would be the postmark date of the new application.

• The determination letter would include the following addendum: The
effective date of exemption under section ___ (enter new subsection) is
________ (enter date). You were exempt under section _____(enter former
subsection) from the period ______ to ______ (enter dates)

• The effective date on Form 8670 will be the original exemption date.

(6) A tax-exempt corporation that reincorporates in a new state is required to file a
new application for exemption. See Rev. Rul. 67-390. The effective date of
exemption for the new corporation will be the date of formation of the new cor-
poration if the application is timely filed and the organization otherwise meets
requirements for exemption.

(7) A section 501(c)(9) or (c)(17) applicant must file its application within 15
months from the end of the month in which it was organized for the effective
date to be retroactive to the date of formation. See Treas. Reg. 1.505(c)-1T,
and also see IRM 7.20.2.5.2 for information on the 12-month extension that
applies to applications for exemption under section 501(c)(9) or (c)(17).

7.20.2.7
(08-24-2012)
Establishing Cases on
EDS

(1) If the specialist receives information that requires the establishment of a case
on EDS, a Form 14263, Request for Case Establishment on EDS, will be
prepared and placed in the designated bin.

(2) If the specialist discovers that the application or request was incorrectly estab-
lished on EDS, the incorrectly established case will be closed according to
procedures in IRM 7.20.2.13. If a new case needs to be established, Form
14263 will be prepared and placed in the designated bin.

(3) If the specialist is working a case that includes multiple related requests, the
specialist will ensure that each type of request is properly established on EDS.
A Form 14263 should be prepared to have the related case(s) established so
that the cases may be worked simultaneously. Upon establishment, the case(s)
will be assigned to the specialist working the related case.

7.20.2.7.1
(08-24-2012)
Change in Subsection

(1) The establishment of a new Initial “I” case is required when an organization
requests a change in subsection during the application process by submitting
Form 1023 to replace the original Form 1024, or vice versa. For example, if an
organization that applied for exemption under section 501(c)(3) on Form 1023
withdraws its request and submits a Form 1024 requesting exemption under
section 501(c)(4), it is necessary to establish a new “I” case for the Form 1024.

(2) It is not necessary to establish a new case when an organization requests a
change in subsection on Form 1024 during the application process by submit-
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a. An addendum will be added to the FTE letter stating that the organization
is still exempt under the subsection under which it was originally granted
exemption, and

b. Input “990” as the filing requirement in Letter 1314, 501(c)(3) Exemption
Application Will be Closed for Failure to Supply Requested Information,
and close the case Status 12.

7.20.2.8
(08-24-2012)
Employer Identification
Numbers

(1) An employer identification number (EIN) is a number assigned to each organi-
zation by the Internal Revenue Service. All organizations applying for
exemption must have an EIN that is uniquely theirs. See Rev. Rul. 73-526. If
there is any indication that the EIN provided is not correct, the specialist
should request IDRS information to verify that the organization is using the
correct EIN.

(2) If the organization is not using the correct EIN, the specialist will determine,
through IDRS research, whether the organization has been assigned an EIN of
its own. If the organization does not have an EIN, the organization should
complete an EIN application online at www.irs.gov.

(3) If the organization does not have an EIN and is unable to complete an on-line
application it can obtain an EIN by any of the following methods:

a. using the EIN Toll-Free Telephone Service (see IRM 21.7.13.3.5),
b. by mail (see IRM 21.7.13.3.6), or
c. by fax (see IRM 21.7.13.3.7).

(4) A determination specialist may obtain an EIN for a organization only in those
situations where there is an immediate need for the EIN and the organization
is unable to obtain the EIN without assistance from the determinations special-
ist. See IRM 7.21.7.13.3.8 for procedures.

(5) An application cannot be approved or denied until a valid EIN is secured.

(6) If a specialist discovers that an organization has been assigned more than one
EIN, the EIN’s will be merged following the procedures set forth below.

a. The specialist will obtain Master File research through IDRS on all EINs
(e.g., INOLES, ENMOD, BMFOLO)

b. The specialist will request that the organization confirm the EIN which is to
survive. It is preferable that an organization retain the EIN under which
any tax returns were filed or to which any tax payments were applied
(BMFOLO will show this information). However, if the organization
chooses to retain another EIN as the surviving EIN, the organization’s
preference should be honored.

c. The specialist will prepare Form 14271 an EIN Merger Memo, to be sent
to the Ogden Campus, Entity Control Unit. This form advises Ogden which
EINs are to be merged/consolidated. Copies of applicable research prints
and a copy of the organization’s letter requesting merger/consolidation of
EINs (if applicable) should be attached to the EIN Merger Memo. Two
copies of the EIN Merger Memo will be placed on the top left side of the
case file or orange folder. Special Instructions on Form 3198-A, TE/GE
Special Handling Notice, should state: “Forward to Processing Section -
EIN Merger Memo to Ogden.”

(7) A tax-exempt organization must file a new application for exemption and
secure a new EIN if it changes its form from a non-incorporated association or
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trust to a corporation, see IRM 21.3.8.12.20 and Rev. Rul. 67–390. Because
the corporation is treated differently than an unincorporated association or trust
for Federal income tax purposes, a new EIN is required. See Rev. Rul. 73-526.

(8) If a tax-exempt corporation reincorporates in another state, it is required to file
a new application for exemption. See Rev. Rul. 67-390. If it conducts the same
activities with the same assets in the new state, the reincorporation constitutes
a reorganization under section 368(a)(1)(F) of the Code and a new EIN is not
required. See Situation 3 in Rev. Rul. 73-526. If, however, the reincorporation
does not meet the requirements of a reorganization under section 368(a)(1)(F),
a new EIN is required. See Situation 4 in Rev. Rul. 73-526.

(9) If the State permits a corporation to change from a for-profit to a non-profit or
from a stock corporation to a non-stock corporation by filing an amendment to
the existing corporation, then a new EIN is not needed; however, if new
Articles are needed to effect a change, then a new EIN is needed.

(10) An LLC is not required to secure a new EIN if it has an existing EIN and is
merely changing from an LLC to a corporation.

(11) Although an organization requesting a change in subsection is required to file a
new application, it is not required to secure a new EIN.

(12) Specialists are responsible for ensuring that EDS, TEDS, and LINUS reflect
the correct EIN for the organization and will, if necessary:

a. correct the EIN on EDS and TEDS (if the specialist has access to the
case in TEDS) if a new EIN is obtained for the organization or the EIN is
otherwise incorrect on EDS/TEDS,

Note: If the case is being worked in TEDS, do not modify EDS; make the change
only in TEDS.

b. send a secure e-mail to the manager of the Adjustments Unit requesting
that the EIN be corrected in LINUS (and TEDS if the specialist does not
have access to the case in TEDS). The request should include the organi-
zation’s name, the EDS/TEDS case number, the incorrect EIN, and the
correct EIN, and

c. follow EIN merger procedures in (6) above if one or more EINs are being
merged.

7.20.2.9
(08-24-2012)
User Fees

(1) A user fee is required for processing individual and group ruling exemption ap-
plications, as well as the following types of requests (Refer to Rev. Proc.
2012-8, updated annually:

a. advance approval of set-asides described in section 4942(g)(2),
b. advance approval of voter registration activities described in section

4945(f),
c. advance approval of grantmaking procedures described in section

4945(g),
d. exemption from section 6033 filing requirements,
e. advance approval that a potential grant or contribution constitutes an

unusual grant under sections 170(b)(1)(A)(vi) or 509(a)(2),
f. change in type [509(a)(3) organization],
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g. reclassification of foundation status including voluntary requests from
public charities for private foundation status,

h. termination of private foundation status under section 507(b)(1)(B) –
advance ruling request, and

i. termination of private foundation status under section 507(b)(1)(B) – 60
month period ended.

(2) User fee payments are submitted with the application for exemption to the Cin-
cinnati Submission Processing Center (CSPC):

a. CSPC notes the amount of the user fee paid by the applicant on page 12
of Form 1023. For Form 1024 and Form 1028 applications, CSPC notes
the amount of the user fee paid on Form 8718, User Fee for Exempt Or-
ganization Determination Letter Request.

b. The user fee payment field in EDS and TEDS is flagged as follows:

• “C” - complete payment,
• “I” - insufficient, additional user fee required (if user fee paid is less than

$450),
• “O” - overpayment, refund due (if user fee paid is more than $850),
• “U” - unknown, or
• Blank

c. The dishonored check field in EDS and TEDS is flagged as follows:

• “Y” - yes, there is a dishonored check
• “N” - no, there is not a dishonored check
• Blank

d. See IRM 7.20.2.9(6) for an explanation of the impact on case closing of
flags in the dishonored check and/or user fee fields.

(3) It is the specialist’s responsibility to ensure that the correct user fee is paid.
The specialist will review the financial information submitted by the applicant,
along with the description of its activities, to determine whether the correct
user fee has been paid. If the applicant did not pay the correct user fee, the
specialist will solicit the payment in an additional information request, Letter
1312 or Letter 2382, as appropriate. The specialist will advise the applicant to
make checks or money orders payable to “United States Treasury.”

(4) If the information in the case file or in EDS/TEDS is unclear, the amount of
user fee paid can be verified on LINUS. If a specialist does not have access to
LINUS, research is obtained from the group secretary or the Adjustments Unit.

(5) If an applicant submits the correct user fee but, as part of case development
subsequently:

a. submits a new application for exemption under a different subsection, the
user fee previously paid by the applicant will automatically be applied to
the new application.

b. files page 1 of the Form 1024 to request exemption under section
501(c)(4) for the period prior to the effective date of Form 1023 because it
does not qualify or did not apply for relief under section 301.9100-1, no
additional user fee payment is due.

(6) The following is an explanation of how flags in the EDS/TEDS user fee
payment and dishonored check fields impact case closing:
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(3) If an applicant withdraws its application and is eligible for a user fee refund
based on the provisions of Rev. Proc. 2012-8, Section 10, updated annually, a
composed addendum will be added to Letter 2244, EO Withdrawal Letter, as a
9001 paragraph.

Example: Based on provisions of Rev. Proc. 2012-8, updated annually, the user
fee you paid with your application will be refunded because you chose
not to pay the higher user fee required. Your refund is being processed
separately.

(4) Refunds will be initiated as soon as it is determined that one is due, with the
following exceptions:

a. when the screener identifies a case for Accelerated/Intermediate process-
ing or full development (non-merit) processing, or

b. when the financial information provided or the activities of the organization
are in question.

(5) When the refund is being initiated, the specialist will take the following actions:

a. Prepare Form 14268, User Fee Refund Request, and attach the following
to the form:
page 1 of the application,
page 12, if a Form 1023; Form 8718 if a Form 1024; or, a cover letter if
for other than Forms 1023 or Form 1024 (e.g. group ruling), and
copy of Form 2848 (if applicable)

b. If the Form 14268, User Fee Refund Request is completed at the time of
case closing, prepare Form 3198-A, TE/GE Special Handling Notice,
check “User Fee Refund” on Form 3198-A, and attach it to the outside of
the file folder.

(6) The determination specialist’s group manager must approve all user fee
refunds by signing and dating the User Fee Refund Request.

(7) The specialist, group secretary, or manager will:

a. Hand-carry the User Fee Refund Request and attachments to the Pro-
cessing Section, Adjustments Unit. POD’s outside Cincinnati will fax these
documents to the Adjustments Unit at 513-263-3522.

b. Monitor EDS/TEDS for update of the user fee payment flag by the Adjust-
ments Unit,

c. Follow-up with the manager of the Adjustments Unit if the user fee
payment field is not updated within 7 days, and

d. Close the case in EDS only after the EDS/TEDS user fee payment flag is
updated to “C”.

(8) If the applicant claims that a user fee refund is due for other than the reasons
listed above, the specialist should follow the waiver of the fee procedures
outlined below.

7.20.2.9.4
(08-24-2012)
Waiver of User Fee

(1) The Manager, EO Determinations Quality Assurance (EODQA), maintains
authority to approve or deny user fee waiver requests. If the specialist receives
a request from an applicant for waiver of an additional user fee, the request
will be considered and a recommendation made by the specialist to either
approve or deny the request.
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a. The specialist will ensure that the request is signed by an authorized
person and that it contains an explanation of the reason for the waiver
request including a chronology of events from the date the response was
due to the date of the waiver request.

b. The specialist will consider all facts and circumstances to determine
whether a recommendation to approve or deny the request will be made
to the Manager, EODQA. The specialist will prepare a Form 14269, User
Fee Waiver Request, indicating why the request should be approved or
denied.

c. If the manager agrees with the recommendation, he or she will sign Form
14269 and the case will be forwarded to EODQA via a transmittal. The
case will be updated to EODQA in Status 75 (group unassigned inventory)
and placed in specialist number 31893 (EODQA’s group unassigned
inventory number).

Note: TEDS cases will be transferred in hard copy (see IRM 7.20.2.4.3 (3)).

d. When the case is returned from EODQA, the specialist will prepare Letter
4721, User Fee Waiver Approval/Denial Letter, advising the applicant of
the decision.

(2) If a Service error has occurred, the group manager can approve the waiver by
documenting the CCR. The case will not be sent to EODQA but will be
processed as usual. Service error may include a lost case or a case that was
not reopened when additional information was timely submitted by an applicant
in response to a Letter 4587, Suspense Letter for Forms 1023/1024/1025.

7.20.2.10
(08-24-2012)
Expedite Requests

(1) EO Determinations screens determination letter requests in control date order.
An organization may submit a request asking for expedited handling.

(2) “Expedited handling” means the assigning of a case ahead of control date
order. It does not mean we will make an immediate decision as to the organi-
zation’s tax exempt status and does not include assurance that the
organization will qualify for exemption or that any letter ruling or determination
letter will be processed by the time requested.

(3) “Expedited handling” is limited to those applications that meet the criteria
described in Rev Proc. 2012-4, updated annually. For the Service to determine
whether the request meets the criteria for expedited handling, the request
should include the following information:

a. nature of grant(s) pending
b. name/address of grantor(s)
c. amount of grant or property the organization will receive
d. date the organization’s determination letter is needed
e. a description of the adverse impact on the organization’s ability to continue

operations if a determination letter is not received on or about the date the
organization indicated the letter was needed.

f. if the purpose is to provide disaster relief, details of the immediate need
for disaster relief and of the manner in which the organization will provide
relief, and

g. if Service error, nature of error(s) in detail, including dates.

(4) The Service has discretion for granting a request for expedited handling. The
Service may grant a request when a factor outside an organization’s control
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h. Acco-fasten the entire right side of the case file excluding the proposed
denial letter and the redacted proposed denial letter. See IRM 7.20.2.11.1.

i. Place proposed denial letter followed by redacted proposed denial letter
on top of index.

j. Complete Form 8670 worksheet and update case in EDS to Status 40. If
the organization is exempt under another subsection, and is retaining
exemption, the case will be closed Status 12 (rather than Status 40).

k. Complete Form 3198-A indicating Mandatory Review and identify the case
as adverse. If applicable, identify specialty cases.

Example: Adverse - Partnership, Adverse - LLC

(2) After managerial review and approval of the proposed denial:

a. the specialist or manager will send the following, via encrypted e-mail, to
the EODQA Mailbox at *TE/GE-EO-Determinations QA.

• the proposed denial letter,
• the redacted proposed denial letter, and
• the Checklist for IRC 6110 Written Determinations

b. The subject line of the e-mail should only include the type of composed
letter and, if a denial, the UIL specialty category. In the body of the e-mail,
specify the name of the case, type of case, and case number.

c. The Processing section or the group secretary will manually transfer the
case to EODQA but must not close the case on EDS.

7.20.2.12
(08-24-2012)
Case File Assembly for
Initial “I” Cases

(1) Specialists are responsible for ensuring that documents in a case file are in the
proper order and correctly placed in the case file according to case file
assembly procedures set forth in this section.

(2) Proper case file assembly:

• helps managers, reviewers, appeals officers, and others review the case,
• reduces the risk of an improper disclosure by separating non-disclosable

documents from documents that are available for public inspection,
• ensures a complete administrative record of the case in the hard copy case

files sent to the Federal Records Center,
• facilitates the distribution of documents to other business units as required,

and
• ensures that documents that do not support the determination are purged

or discarded.

(3) Non-disclosable documents include, but are not limited to, the following. Note
that all documents listed will not be present in every case file. If present, non-
disclosable documents are assembled in the following order:

a. TEDS and manual CCR’s in chronological order with oldest date on top
b. Form 14261, Memorandum to File, EO Determinations Case Closing

(required for all full development cases)
c. Checksheets/checklists/worksheets including, but not limited to:

• screening checksheets/worksheets (AP/IP/Full Development)
• Form 14261 or Form 14277 EO Determinations Case Closure Documenta-

tion Worksheet
• private school checksheet/worksheet
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• public support computation worksheet

d. File copies of internal forms/memoranda and attachments including, but
not limited to:

• Form 5060, Report of Adverse Determination on Private Foundation Status
• Form 5456, Reviewer’s Memorandum
• Form 5457, Response to Reviewer’s Memorandum
• Form 5666, Exam Referral
• Form 14266, EO Determinations Referral to Review of Operations Unit
• Form 14271 , EIN Merger Memo

e. File copies of EOMF/BMF document (e.g., Form 2363 or Form 2363-A)
including the group exemption pilot voucher and list of subordinates.

f. EOMF research prints
g. Copies of Form 8670 with prior case numbers assigned to the organiza-

tion
h. Any other non-disclosable information (e.g., non-disclosable personally

identifiable information PII, patents, trade secrets, copies of checks
(including user fee checks), and copies of bank statements)

i. EDS closing worksheet

(4) Information that is open for public inspection is referred to as disclosable
documents. Note that all documents listed below will not be present in every
case file. If present, disclosable documents are assembled in the following
order:

a. Final determination letters (original plus file copy for the applicant and
original plus file copy for each POA authorized to receive a copy).

b. Publication 4221
c. Form 2848, Power of Attorney, if filed and properly executed. If not

properly executed, see IRM 7.20.1. If a Form 2848 is rescinded during
case processing, the rescinded Form 2848 should be placed behind the
correspondence stating that it has been rescinded.

d. Form 8821, Tax Information Authorization, if filed and properly executed. If
not properly executed, see IRM 7.20.1. If a Form 8821 is rescinded during
case processing, the rescinded Form 8821 should be placed behind the
correspondence stating that it has been rescinded.

e. Form 1023 Checklist (I cases)
f. Application Form 1023, 1024, or 1028 and all related schedules and at-

tachments
g. Form 8718 if filed
h. Organizing document
i. Amendments to organizing document in chronological order of filing
j. Bylaws and amendments in chronological order of date adopted
k. Documentation of nondiscriminatory policy required by Rev. Proc. 75-50 (if

applicant operates a private school) or, if applicant operates a charter
school, the documents related to the charter agreement.

Note: Most Rev. Proc. 75-50 information will appear after Schedule B or the
bylaws. However, facts and circumstances will need to be applied. For
example, information imbedded within the text of a letter should remain in
the correspondence section.
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l. Form 5768, Election/Revocation of Election by an Eligible Section
501(c)(3) Organization to Make Expenditures to Influence Legislation (file
copy). The specialist forwards the original Form 5768 to the Processing
Section, Adjustments Unit, upon identification of the Form 5768 in case
file. Form 5768 should be transmitted via routing slip (Form 1725) with
note to Processing Section to “Forward Form 5768 to Ogden Campus.”

m. Correspondence issued to the organization and correspondence, forms,
schedules, and attachments subsequently received from the organization
in chronological order with oldest on top.

n. Printed materials or publications which support the determination including
non-scannable items.

o. Envelope showing the postmark date for section 508/505 purposes, if
necessary.

(5) Documents, if present, to be forwarded to other business units are placed in
the case file in the following order:

a. Original forms/memorandum (and attachments) requiring signature and
documents to be forwarded to other functions including, but not limited to:

• Form 5060, Report of Adverse Determination on Private Foundation Status
• Form 5457, Response to Reviewer’s Memo
• Form 5666, Exam Referral
• Form 12412, Operational Assistance Request (OAR)
• Form 14266, EO Determinations Referral to Review of Operations Unit
• Form 14271, EIN Merger Memo

b. Original EOMF/BMF documents to be input (e.g., Form 2363 or Form
2363-A).

(6) During case processing, specialists may need to keep some materials that will
be purged at case closing whereas other materials may be discarded. Special-
ist will clearly label and bundle the items that will be purged at case closing
and place them directly behind the disclosable documents.

a. The following items may be purged at case closing:

• AIS sheets in the hard copy case file
• EO Determination Input Sheet
• Form 14263, Request for Case Establishment on EDS
• Publications, booklets, brochures, pamphlets, newsletters
• Leases or reasonable 3rd party agreements not material to the determina-

tion

b. The following items must be discarded by the specialist during processing:

• Duplicate letters and forms
• Blank forms and pages
• Envelopes with no section 508 or section 505 Issues

7.20.2.12.1
(08-24-2012)
Case File Assembly -
Initial “I” Cases
Established and Worked
in TEDS

(1) When a specialist is assigned an “I” case established in TEDS and worked in
TEDS, the specialist is responsible for maintaining an orange folder for the
purpose of:

a. storing documents that have not been scanned into TEDS and
b. storing documents that must be added to the hard copy case file.
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(4) After the group manager approves the withdrawal and signs Form 8670, the
hard copy case file for the withdrawn application will be returned to the special-
ist and rubber-banded behind the hard copy case file for the new application.

(5) The new application will be processed according to case processing proce-
dures. It will not be necessary to create an orange folder for the new
application since the new application was not scanned into TEDS.

7.20.2.12.5
(08-24-2012)
Case File Assembly –
Incomplete Applications

(1) An orange folder will be prepared for TEDS screening cases that are identified
as incomplete and returned to the applicant. The screener should include the
following documents in the orange folder or in the hard copy folder for non-
TEDS cases.

• CCR
• Form 14262, EO Determinations - Missing Information Checksheet

7.20.2.12.6
(08-24-2012)
Case File Assembly –
Failure to
Establish/Suspense
Cases

(1) Case file assembly procedures are followed when an Initial “I” case is placed
in suspense (Status 37) when the organization has not responded to requests
for information and will ultimately be closed FTE if no response is received.

7.20.2.12.7
(08-24-2012)
Case File Assembly -
Denial of Exemption
and/or Adverse
Foundation Status

(1) For TEDS cases, no orange folder is prepared and submitted to EODQA on
proposed denials of exemption and adverse foundation status determinations.
The case file is maintained as if the case was not established or worked in
TEDS (See IRM 7.20.2.12.3) See IRM 7.20.2.11 for additional information on
adverse determination case file assembly.

7.20.2.13
(08-24-2012)
Case Closing

(1) A Case Chronology Record (CCR) must be completed for each case to record
all actions taken on the case including, but not limited to, case assignment,
date case reviewed and letters prepared/mailed, follow up dates, date
responses are received, contacts, delays in processing beyond timeframes
provided in the IRM, research completed, significant involvement by the group
manager, and reasons for excessive or unusual time taken.

a. Accurate and complete preparation of the CCR is vital to case processing.
To ensure legibility, all entries must be typed rather than handwritten. The
entries must include in the appropriate columns, dates, action codes, time
charged, individuals contacted, and an explanation of the actions taken.
For every telephone call, the name of the person contacted and his/her
telephone number must be shown.

b. The total time reflected on the CCR (screener time and specialist time)
must be charged to the case on TEDS/EDS when the case is closed. The
time charged on the CCR by the specialist working the case will match
Form 6490 (full development/non-merit cases).

(2) A Memorandum to File - EO Determinations Case Closing, Form 14261, and/or
EO Determinations Case Closure Documentation Checksheet, Form 14277,
must be prepared to document risks taken on each case in which exemption is
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(6) If an OAR (Form 12412) is pending, refer to IRM 7.20.2.18.

(7) For cases being recommended for approval, the specialist must include the
applicable Publication 4221 (PC, PF, NC) in the case file/orange folder for
each determination letter recipient.

(8) On the same day that a case is updated for closure in TEDS or EDS, the hard
copy case file and orange folder, if applicable, must be submitted to the group
manager. Each group has a designated place for closed cases.

Note: In those situations where the specialist’s group manager is in different post
of duty (POD), the specialist will update the case in EDS to Status 58 (Case
in Transit) and transmit the case the same day via overnight mail to the
group manager. Upon receipt of the case, the group secretary/Processing
Section will update the case in EDS to the proposed closing status and will
give the case to the group manager.

(9) If there is more than one case being closed for the same organization, all
related cases should be kept together.

(10) If the specialist discovers that the application or request was incorrectly estab-
lished on TEDS/EDS and a new case needs to be established, a Request for
Case Establishment on EDS, Form 14263, is prepared by the specialist and
submitted to the Processing Section (either Processing Section pick up or sent
to the Processing Section mailbox (*TEGE DETERMINATIONS PROCESS-
ING). Upon receipt of the newly established case, Form 8670 will be prepared
for the incorrectly established case: 1) updating the case to EDS Status 30
(Correction Disposal) and 2) given to the group manager for immediate
closure.

a. If time was charged to the incorrectly established case, it should be trans-
ferred to the correctly established (new) case.

b. If a new case does not need to be established and time was charged to
the incorrectly established case, the case will be closed Status 12 (Other)
on EDS.

7.20.2.13.1
(08-24-2012)
National Taxonomy of
Exempt Entities (NTEE)
Codes

(1) All cases approved in EDS Status 01, 06, or 09 require a National Taxonomy
of Exempt Entities (NTEE) code. These codes are assigned to each section
501(a) organization based on organizational type. They are commonly referred
to as the NTEE codes. Special care should be exercised in selecting the ap-
propriate code for each organization as the NTEE coding structure is relied on
as a source of data by the IRS Statistics of Income (SOI) Program, the Urban
Institute, Guidestar, various grant makers, and many other public and private-
sector entities. The NTEE codes can be found on the Internet website of the
National Center for Charitable Statistics at www.nccs.org.

(2) NTEE codes should be assigned based on the primary activity of the organiza-
tion.

(3) If EDS will not accept the identified NTEE code, the specialist should choose
the next best code that EDS will accept and elevate the NTEE code that was
identified and not accepted to the group manager.
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7.20.2.13.2
(08-24-2012)
Suspense/Failure To
Establish (FTE) Cases

(1) If all attempts to secure additional information have failed, the specialist will
remove all case categories in TEDS Case Information that are associated with
an EDS T# (TEDS cases only), complete Form 14289, EDS Closing
Worksheet - Letters 4587 and 1314, (staple to front of the case file with a
completed Form 3198-A) and update the case to Status 74 (Awaiting Manage-
rial Review).

a. If the organization is requesting a change in subsection and is, therefore,
already exempt, input “990” as the filing requirement on the Form 14289,
EDS Closing Worksheet - Letters 4587 and 1314.

b. Update a full development case on Form 6490 (WebETS) to reflect
suspense status by adding “37” before the name of the organization.

c. If there is an outstanding Operations Assistance Request (OAR), complete
Sections V and VI of Form 12412 indicating the case has been placed in
suspense and complete Form 3198-A to instruct the Processing Section to
“Send Form 12412 and a copy of the suspense letter to Programs and
Support”.

(2) If the manager agrees that the case should be placed in suspense, the
manager will update the case as follows:

a. For a TEDS case, the manager will update the case in TEDS to 75 -
Group 7848. Cincinnati managers will place the orange folder in the desig-
nated case pick up location. Outside POD managers will forward the
orange folder to the Adjustments Unit.

b. For a hard copy case, Cincinnati managers will place the case file in the
designated case pick up location. The Adjustments Unit will update the
case to status 75 and the Adjustments Unit EDS unassigned inventory
number (31848) in EDS. Outside POD managers will update the case in
EDS to the Adjustments Unit EDS unassigned inventory number (31848)
and forward the case file to the Adjustments Unit. Cases shipped from
outside PODs will be updated to Status 58 (Case in Transit) in EDS on the
date they are mailed.

(3) Upon receipt of the case file, the Adjustments Unit will:

• Prepare Letter 4587
• Make a copy of the last additional information letter for each recipient and

for the file copy
• Update the case to Status 37 (Group Suspense)
• Stamp all copies of Letter 4587 with the date the case was updated to

Status 37 and the signature; add the 90-day response due date; attach a
copy of the last additional information letter to Letter 4587; and mail the
letter(s)

• Attach a copy of the last additional information letter to the file copy of
Letter 4587 for the administrative record

(4) The case will be held in suspense by the Adjustments Unit for a total of 90
days (unless an extension is granted).

(5) While the case is in suspense, the Adjustments Unit will be responsible for re-
sponding to telephone calls and other inquiries regarding the case, including
requests for extension of the 90-day response due date.
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Note: Letter 4587 includes the Adjustments Unit’s telephone number. If a specialist
receives a request for an extension, he/she will complete Form 14265,
Request for Extension of 90-Day Response Due Date EO Determinations,
and forward it to the Adjustments Unit.

(6) If the Adjustments Unit receives an inquiry that requires technical expertise, the
call will be referred to the specialist of record. The specialist will document the
phone conversation and actions taken on a new Form 5464-A (CCR) and will
forward it to the Adjustments Unit The specialist will input additional time
charged on the case on Form 6490 (WebETS). Time will be charged to the
case if it is open on WebETS or charged to Telephone/ Correspondence/Other
Customer Service (742/0999) if the case has been closed.

(7) If the organization responds during the 90-day timeframe, the Adjustments Unit
will reassign the case within 3 workdays of receipt of the response to the spe-
cialist of record. The case will be reassigned in either Status 52 or 72
depending on whether the case is AP, IP, or full development. The date of re-
assignment on EDS will be the actual date of reassignment to the specialist,
not the postmark or received date of the response. If a specialist receives a
response on a case placed in suspense, it should be forwarded or faxed
(outside PODs) promptly to the Adjustments Unit at 513-263-3522.

(8) If the organization does not respond during the 90-day timeframe, the Adjust-
ments Unit will:

• Prepare Letter 1314 and complete Form 8670 based on the Form 14289
• Update the CCR to indicate the case is being closed FTE because no

response was received and sign the entry
• Submit the case for managerial review

(9) When the case is closed FTE, the Adjustments Unit will notify the specialist of
record via e-mail that the case has been closed. At that time, the specialist will
remove the “37” from before the name of the case and close the case on
WebETS

7.20.2.13.3
(08-24-2012)
Withdrawals

(1) An organization may request, in writing, withdrawal of its application any time
before the determination letter or proposed adverse determination letter is
issued. Even though the application is withdrawn, the application and all sup-
porting documents will be retained by the Service and not returned to the
applicant. The request must be signed and dated by an officer/director/trustee
of the organization.

(2) Determination specialists will not take any direct or indirect action that may be
interpreted as a solicitation of a withdrawal of an application. Specialists may,
however, discuss with an organization its options which include withdrawing its
application. If the option of withdrawing its application is discussed with an or-
ganization, the specialist will document the discussion on the Case Chronology
Record.

(3) For user fee issues related to withdrawals, see IRM 7.20.2.9.3

• If the user fee cannot be refunded, the organization should be advised.
Also, the organization should be advised that the application will not be
processed further.
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• If a user fee refund is due, complete a User Fee Refund Request and
compose addendum to Letter 2244.

(4) Prepare Form 2363 to have appropriate filing requirements added to the
Business Master File, if there is an organizational document.

Note: The filing requirement for homeowners’ associations electing to file Form
1120-H is 1120 -10.

(5) If the organization is already exempt and is withdrawing a request for change
in subsection, the specialist will prepare EDS Letter 2244 acknowledging that
the application has been withdrawn. The letter should include an addendum
stating that exemption under section 501(c)(X) is still in effect.

(6) If during processing of an application it is discovered that an organization is
already exempt, the specialist will take the following actions:

a. notify the organization by telephone that it is already exempt, that a user
fee refund will be issued, but that no letter will be issued.

b. document the conversation with the organization on the CCR,
c. prepare Form 14268, User Fee Refund Request, and
d. close the case Status 12 with no letter

7.20.2.13.4
(08-24-2012)
Managerial
Review/Return of Cases

(1) After a case is submitted for closure, suspense, reassignment to another
group, or forwarding to EO Technical, the group manager or other designated
individual will have 5 workdays to review the case and take necessary action.

(2) Upon review of the case, the group manager or delegate will:

a. approve the recommended action,

Note: See IRM 7.20.2.13.2(2) for transferring Suspense/FTE cases.

b. place the orange folder in the designated bin within the Group for pick-up
by the Processing Section (Cincinnati Groups), or

c. return the case to the specialist to have procedural errors corrected or to
have further technical development completed. The case will be returned
to the specialist either with a:

• Post-it note identifying minor corrections to be made. This type of case will
be hand-carried/electronically transferred to the specialist for correction.
The necessary changes must be made promptly and the case returned to
the group manager for closure the same day, or

• Feedback Comments Sheet describing corrections and/or further develop-
ment required.

d. return the case to the specialist in one of the following EDS status codes:

• Full development cases – Status 53
• Initial screening cases – Status 64
• Accelerated/Intermediate Processing cases – Status 73

(3) The specialist will review the Feedback Comments Sheet provided by the
manager/delegate and take the following actions within 5 workdays:
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• An organization whose gross receipts are normally more than $50,000 is
required to file a Form 990 or 990-EZ.

Note: Organizations classified under section 509(a)(3) are required to file Form 990
or Form 990-EZ regardless of their gross receipts.

• Small tax-exempt organizations with gross receipts under $50,000 must file
Form 990-N, Electronic Notice e-Postcard.

(2) Regardless of their annual gross receipts, all exempt organizations that incur
unrelated business income in excess of $1,000 are required to file Form 990-T.

(3) Private foundations are required to file Form 990-PF annually regardless of
their gross receipts.

(4) Returns are not generally solicited through the determination process.
However, if an original return is received, it should be date stamped and
forwarded to the Ogden Campus for processing. The date stamped on the
return should be the postmark date on the envelope or the IRS received date if
there is no postmark evident or legible. After date stamping the return the spe-
cialist will:

a. complete a routing slip (Form 1725) and forward the date-stamped return
to: Ogden Campus, Ogden, UT 84201-0027 and

b. keep a copy of the return in the case folder if it contains vital information
not found elsewhere in the open case. It is not necessary to keep a copy
if there is no open case.

7.20.2.18
(08-24-2012)
Taxpayer Advocate
Service (TAS),
Governmental Liaison
(GL), Disclosure, Media
Relations, and Criminal
Investigations Inquiries

(1) TE/GE, EO Determinations, designates a contact person for Taxpayer
Advocate Services (TAS), Governmental Liaison, Disclosure, Media Relations,
and Criminal Investigations inquiries. The designated contact person is
assigned to the EO Determinations Programs and Support group. Telephone
calls, correspondence, or emails related to these type inquiries should be
forwarded to the EO Determinations, Programs and Support group.

7.20.2.18.1
(08-24-2012)
Operations Assistance
Requests (OAR)

(1) TAS uses the Operations Assistance Requests (OAR) process to refer cases
to EO Determinations when TAS lacks either the statutory or delegated
authority to resolve an organization’s problem. TAS utilizes Form 12412, Op-
erations Assistance Request, to initiate the OAR process.

(2) If the OAR relates to an open application assigned to an EO Determinations
specialist, the specialist takes the following actions:

a. forwards a copy of all correspondence sent to the organization to the TAS
caseworker,

b. negotiates response/follow up dates with the TAS caseworker, and

Note: For Suspense/FTE cases, notify the TAS caseworker that the case is being
placed in suspense, explain suspense/FTE procedures, and negotiate a new
completion date that covers the 90-day period, if necessary.

c. for cases being closed:
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• completes Sections V and VI of the OAR,
• attaches a copy of the completed page 2 of the OAR and a copy of the de-

termination letter to a copy of the OAR transmittal sheet,
• clips these documents together and places on the left-hand side of the

closed case folder, and
• prepares Form 3198-A with instructions to forward completed OAR and de-

termination letter to the EO Determinations TAS Liaison upon approval of
the case by the group manager.

7.20.2.18.2
(08-24-2012)
Taxpayer Advocate
Orders (TAO)

(1) When TAS determines that TE/GE or other operating division is not taking ap-
propriate timely action on an issue for which TAS has issued an OAR, they
may issue a Taxpayer Advocate Order (TAO) instructing TE/GE or other
operating division to take immediate action to resolve the issue. If an EO de-
terminations specialist or manager receives a TAO, it should be immediately
forwarded to the Manager, EO Determinations, who will address the TAO.

7.20.2.18.3
(08-24-2012)
Other TAS Requests

(1) If a determination specialist receives telephone or e-mail communication from
a TAS caseworker regarding an open case in the specialist’s inventory, the
specialist can provide the information to the caseworker as long as that case-
worker has an open control on the case in question in his/her inventory. This is
covered under need to know in IRM 11.3.22.4.1. The specialist should ask the
caseworker for the TAMIS Case File Number to document the CCR.
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(1) This transmits revised IRM 7.20.4, Exempt Organizations Determination Letter Program, Special

Determination Issues.

BACKGROUND
(1) This IRM provides guidance and procedures for processing Exempt Organizations determination

letters.
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(1) This revision replaces the document at Ex. 7.20.4-6 with a new memorandum (“Low Income Housing

Tax Credit Limited Partnerships,” dated July 30, 2007), which (a) clarifies that a specific proposed
housing project must be identified by the applicant and (b) eliminates the request for a copy of an
executed partnership or limited liability company agreement.
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7.20.4.1
(11-01-2004)
Overview

(1) This IRM section provides information on specific topics that employees in
Exempt Organizations Determinations handle when processing determination
letter requests.

(2) The information in this section describes the following:

• Private schools
• Transfer and control of gaming cases
• Issuance of group exemption letters
• Foreign applications
• Board expansion
• Terrorist issues

7.20.4.2
(11-01-2004)
Private Schools

(1) For purposes of IRC 501(c)(3), private schools include primary or secondary
schools, colleges, and professional or trade schools (day care organizations
may also be included if all requirements are met). By definition, a school is
described in IRC 170(b)(1)(A)(ii).

(2) A school must primarily present formal instruction and normally maintain a
regular faculty and curriculum, and normally have a regularly enrolled body of
pupils or students in attendance at the place where the organization regularly
carries on its educational activities.

(3) All organizations that are private schools must establish a racially nondiscrimi-
natory policy, except purely religious schools (e.g., a seminary). The
information required for establishing such policy is set forth in Rev. Proc. 75-
50, 1975-2 C.B. 587.

7.20.4.2.1
(11-01-2004)
Processing Private
School Cases

(1) An agent must secure the following from a private school:

a. Either a statement in a charter, bylaws or other governing instruments, or
a copy of a resolution signed and dated by the members of its governing
board, which provides that the organization has a racially nondiscrimina-
tory policy toward students. See Section 4.01, Rev. Proc. 75-50.

b. Copies of any brochures, application forms, advertisements and cata-
logues dealing with its student admissions, programs and scholarships, as
well as representative copies of all written advertising used as a means of
informing prospective students of its programs. This literature must contain
a statement of the organization’s racially nondiscriminatory policy. If
present literature does not contain a notice of the organization’s racially
nondiscriminatory policy, the organization must submit a statement signed
by one of the principal officers that future literature will contain the
required statement. See Section 4.02, Rev. Proc. 75-50.

c. Original notice of the organization’s nondiscriminatory policy that must be
published in a newspaper of general circulation that serves all racial
segments of the community the organization serves. Such notice must
follow the example in section 4.03 of Rev. Proc. 75-50 regarding the
caption, wording, and the size of the type to be used in the advertisement.
The notice must appear in a section of the newspaper likely to be read by
prospective students and their families. Therefore, a notice published in
the legal notices section or classified advertisements is generally not ac-
ceptable. The organization must furnish the entire page (the “tear sheet”)
of the newspaper in which the notice appears. A reproduced copy of the
notice is not acceptable.
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d. A numerical schedule showing the racial composition for the current
academic year, and projected as far as may be feasible for the next
academic year, of: (i) the student body, (ii) faculty, and (iii) administrative
staff. Actual numbers are required rather than percentages for each racial/
ethnic class. If the organization is not yet operational, the organization
must estimate based on the best information available (such as the racial
composition of the community served). See Section 5.01-1, Rev. Proc. 75-
50.

e. The number and amount of loans and scholarships awarded to students
enrolled by racial/ethnic categories. See Section 5.01-2, Rev. Proc. 75-50.

f. A list of the incorporators, founders, board members, and donors of land
or buildings. See Section 5.01-3, Rev. Proc. 75-50.

g. A statement as to whether any of its incorporators, founders, board
members, and donors of land or buildings have an objective to maintain
segregated public or private school education. See Section 5.01-4, Rev.
Proc. 75-50.

h. A statement that the organization will maintain records according to the
provisions of Rev. Proc. 75-50, Section 7, in order to support the racially
nondiscriminatory policy of the private school.

Reminder: Carefully review responses to ensure that all requirements as set forth
by Rev. Proc. 75-50 have been met.

(2) Case files for recognition of exemption for private schools must include a
completed Private School Determination Case Checksheet (see Exhibit
7.20.4-1) and a Private School Worksheet (see Exhibit 7.20.4-2). Should the
organization fail a sufficient number of categories on the Private School Deter-
mination Case Checksheet, EO Technical should be contacted.

(3) Agents closing private school cases are to issue Letter 947 including
paragraph 3201 for the inclusion of Rev. Proc. 75-50 requirements compliance
in order for the organization to maintain exemption.

(4) Agents closing cases involving private schools operated by churches are to
add an addendum to Letter 947 stating that the organization is responsible for
the annual certification attesting to adherence to the provisions of Rev. Proc.
75-50.

(5) During the closing process, use Form 3198-A to indicate that private school
cases require mandatory review. See IRM 7.20.5 (when published).

(6) For more information on this topic, see Rev. Proc. 75-50 and Rev. Rul. 71-447.

7.20.4.3
(11-01-2004)
Transfer and Control of
Gaming Cases

(1) Many organizations use gaming as a means to raise funds for their organiza-
tion. Charitable gaming includes bingo, raffles, pull-tabs, keno, etc., conducted
by or under the auspices of an IRC 501(c)(3) organization.

(2) Organizations that conduct bingo as their primary activity are designated as
Reserved Inventory. See 7.20.1.2.3. Organizations that conduct bingo as their
primary activity are designated to be kept in Cincinnati, Ohio, for processing. If
an Area Office discovers that an organization’s primary activity is gaming, the
case may be returned to Cincinnati.

(3) When working an application and it is discovered that an organization will
conduct charitable gaming, the agent should:
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a. Inquire as to how much time the organization will expend (percentage-
wise) conducting the activity.

b. Verify that the charitable gaming is legal under State law. If charitable
gaming is not legal under State law, contact EO Technical.

c. Determine whether volunteers conduct the activity.
d. Determine if the gaming activity will be the primary activity. If so, see (2).
e. For case development purposes the agent may use a paragraph in an in-

formation letter similar to the one shown in Exhibit 7.20.4–3.
f. Consider whether the gaming causes the organization to incur a liability

for unrelated business income tax. If the organization is liable for unrelated
business income tax, include Form 990-T filing requirements on Form
8670 when closing the case.

g. Consider preparing an exam referral on Form 5666. See IRM 7.20.1.4.
h. Attach a copy of IRS Publication 3079, Gaming Publication for Tax Exempt

Organizations, to the closing letter as an educational tool for the taxpayer.

7.20.4.4
(11-01-2004)
Issuance of Group
Exemption Letters

(1) Applications for group exemption letters are processed under the provisions of
Rev. Proc. 90-27, 1990-1 C.B. 514, and Rev. Proc. 80-27, 1980-1 C.B. 677,
modified by Rev. Proc. 96-40, 1996-2 C.B. 301.

(2) Group rulings are intended as an administrative convenience to relieve organi-
zations with historically high levels of compliance from the burden of filing an
application for each subordinate. The Service may decline (Declination letter)
to issue a group exemption letter if warranted by the facts and circumstances.
The user fee is refunded in these cases.

(3) See LEM 7.20.4.4(3).

(4) The central organization must obtain recognition of its own exempt status
before or concurrently with the group application.

a. The central organization does not have to be exempt under the same
paragraph of IRC 501(c) as its subordinates. The subordinates must be
exempt under the same paragraph of IRC 501(c).

b. A regular exemption letter (Letter 947, Letter 948 or Letter 1045) will be
issued and will include an addendum referring to the group exemption
letter.

(5) A subordinate included in a group exemption letter should not apply separately
for recognition of exempt status unless it no longer wants to be included in the
group exemption. Only subordinate organizations are covered by group
exemption Letter 2419.

(6) A subordinate that is organized and operated in a foreign country may not be
included in a group exemption.

(7) Organizations closely affiliated with governmental entities (instrumentalities)
may obtain a group exemption if the requirements are met.

(8) Continued effectiveness of the group exemption letter is dependent on the
factors listed in section 7 of Rev. Proc. 80-27.
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7.20.4.4.1
(11-01-2004)
Definitions

(1) A group exemption letter is issued in response to a group ruling request to a
central organization recognizing, on a group basis, the exemption under IRC
501(c) of its subordinate organizations on whose behalf the central organiza-
tion has applied for recognition of exemption. Rev. Proc. 80-27.

(2) A central organization has one or more subordinates under its general supervi-
sion or control. Therefore, a state, regional, or national organization is the
central organization for the units it controls.

(3) A subordinate is a chapter, local, post, or unit of a central organization.

(4) An intermediate organization is a central organization, which may also be clas-
sified as a subordinate organization.

7.20.4.4.2
(11-01-2004)
Establishing Group
Ruling Requests on EDS
and Initial Processing

(1) Group ruling requests are established on EDS as “Amendment” (A) cases with
Form 1026.

(2) A central organization that simultaneously requests an individual exemption
and a group exemption requires the establishment of two cases on EDS:

a. an I case for the parent’s individual exemption, and
b. an A case with Form 1026 for the group exemption.

Note: It is the agent’s responsibility to ensure group ruling requests are established
correctly on EDS.

(3) Group ruling cases are identified by screeners as “Reserved Inventory” for pro-
cessing by a group ruling agent. A group ruling agent will request group ruling
cases according to the agent’s individual workload and group ruling inventory
level. However, there may be situations when a group ruling may be assigned
to an agent other than a group ruling agent.

Example: An agent is assigned an initial application and discovers the organization
wishes to request a group ruling. The agent should discuss the group
ruling request with his or her manager to determine if the case should be
reassigned or coordinated with a group ruling agent.

(4) The appropriate user fee must be submitted by the organization. Currently the
user fee for a group exemption is $500. The user fee schedule is provided in
Rev. Proc. 2004-8, 2004-1 I.R.B. 240 (published annually).

(5) If an organization is applying for an individual exemption and group exemption
simultaneously, then the agent needs to verify that a user fee was paid for
both the individual exemption and group exemption.

(6) Group ruling cases are subject to mandatory review. See IRM 7.20.5.4 for
more information.

7.20.4.4.3
(11-01-2004)
Closing Procedures for
Group Rulings

(1) When preparing a case for closing, these instructions apply:

a. Complete the Group Ruling Checksheet. See Exhibit 7.20.4-4.
b. Contact Adjustments Unit at 513-263-3447 or 513-263-3454 to obtain a

Group Exemption Number (GEN).
c. Forward the group ruling request to the Ogden Campus (previously known

as the Ogden Service Center). Attach the Pilot Voucher (Form 2363-A)
and attachment to the Pilot Voucher to the Form 1725.
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d. Complete Pilot Voucher according to current group exemption specialist
team example. Information on the bottom half of this form pertains to the
subordinate(s). If the information (effective date of exemption, foundation
status, etc.) for the subordinate(s) is different, attach a schedule indicating
the correct information for each of the subordinates.

e. Prepare Letter 2419.
f. Prepare Form 8670 and complete all applicable fields including the GEN

number assigned to the group exemption. EDS currently will not accept an
affiliation code of 6 or 8 for the central organization. An affiliation code of 3
must be entered.

g. Prepare Form 3198-A, check mandatory review, and enter group ruling to
forward case to EO Determinations Quality Assurance.

h. If the case is returned after managerial or technical review and it has been
determined that a group ruling should not be issued, the agent must
contact the adjustments clerk to remove record of GEN for the organiza-
tion.

Note: If the central organization plans to file a group return, inform the parent of
the need for a separate EIN for the group return.

(2) If the subordinate or intermediate organizations have outstanding exemption
letters and are to be included in a group exemption, the group exemption letter
will state that the prior exemption letters are superseded. The central organiza-
tion will be instructed to notify each subordinate that its individual exemption
letter is superseded.

(3) Where a request for a group exemption is made by an intermediate organiza-
tion and the group exemption files indicate that there is an existing group
exemption letter to a central organization covering the intermediate and its
subordinates, the intermediate will be advised that it is not necessary to obtain
another group ruling.

7.20.4.4.4
(11-01-2004)
Group Ruling Additions,
Deletions and Changes

(1) Rev. Proc. 80-27 requires that the central organization submit annually to the
Ogden Campus (previously known as Ogden Service Center) information
about additions, deletions and changes in purposes, character, or method of
operation of subordinate organizations that are covered by the group
exemption. The information should be submitted 90 days before the close of its
annual accounting period.

a. If the annual list is submitted to an Area Office or to EO Technical, it
should be forwarded to the Ogden Campus.

b. Amendments to the central organization should be submitted to TE/GE
Customer Account Services for processing as described in IRM 7.20.2.4.2.

(2) See IRM 3.13, Campus Document Services, for campus procedures for pro-
cessing Supplemental Group Ruling Information (SGRI).

7.20.4.4.5
(11-01-2004)
Discontinuance of
Group Exemptions —
Terminations

(1) A group exemption should be terminated if the central organization notifies EO
Determinations that it no longer wishes to maintain its status as a parent orga-
nization, but that it wishes to maintain its individual ruling.

(2) A letter similar to Letter 2242 (DO/CG) will be issued in termination cases. The
letter should be modified to include information of the effect the termination
has on the central organization as well as the subordinates.
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(3) The termination letter will be mailed to the central organization only. Add to the
letter a statement that it should advise the subordinates of this action including
applying for individual exemption if desired.

7.20.4.4.6
(11-01-2004)
Denial of Application

(1) The agent should discuss the proposed denial with the group manager.

(2) A denial of a group exemption application may be based upon one or more of
the following:

a. Failure of the central organization to qualify for recognition of exemption
b. Other failure to satisfy the Rev. Proc. 80-27 requirements for group

exemption
c. Nonqualification of the subordinates under IRC 501(c)

(3) If the denial is based on (1) a) or b), the denial letter will include a statement
that if the individual subordinates wish to establish their own exempt status,
they must file separate exemption applications. The denial letter should not
discuss whether any of the subordinates might qualify under IRC 501(c).

(4) If the denial is based on paragraph (1) c), the denial letter will also discuss
why the subordinates do not qualify under IRC 501(c).

(5) If one or more subordinates do not qualify for exemption and the central orga-
nization:

a. Submits a new list of subordinates that qualify for the letter sought, issue
a favorable group exemption letter. Include a statement about receipt
(including the date) of the revised list of subordinates that replaced the
previous list of subordinates.

b. Does not submit a new list of affiliates that qualify for the letter sought,
issue a letter that is partly favorable only to those affiliates named in an
addendum to the letter that qualify for the letter sought, and partly a denial
of those affiliates that do not qualify for the letter sought. Include protest
and conference rights (and IRC 7428 language in IRC 501(c)(3) cases) in
the letter.

(6) The usual protest and conference privileges should be afforded to the central
organization before the denial becomes final.

7.20.4.4.7
(11-01-2004)
Declining to Rule

(1) See LEM 7.20.4.4.7.

7.20.4.4.8
(11-01-2004)
Potential Revocation

(1) If a central organization or a subordinate submits information that indicates that
it no longer qualifies as tax- exempt based upon a change in its organization
or operations, the agent needs to prepare Form 5666 to refer the information
to EO Examinations for development of the revocation issue. Revocation of a
central organization’s tax-exempt status will result in revocation of the group
exemption.

(2) If one or more subordinates included in a group exemption letter are revoked,
the group exemption letter will no longer apply to the affected organization(s)
but will otherwise remain in effect, so long as there remains at least one
qualified subordinate.
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7.20.4.5
(11-01-2004)
Foreign Applications

(1) For purposes of EO Determination case processing:

a. Foreign organizations are those which are not domestic; and
b. Domestic means an organization that was created or organized in the

United States or under the laws of the United States or of any State.

(2) As a general rule, U.S. possessions are not treated as domestic organizations
since they are not contained in the general definition of United States that is
limited to States and the District of Columbia. Foreign organizations, if meeting
the requirements for the section under which they are applying, may qualify for
exemption.

(3) Applications from foreign organizations and domestic conduits for foreign orga-
nizations are identified during screening as Reserved Inventory. See 7.20.1.2.3

(4) For additional procedures, see also, IRM 7.27.27, Application of Taxes and
Denial of Exemption to Certain Foreign Organizations.

7.20.4.5.1
(11-01-2004)
Processing Foreign
Applications

(1) Obtain an explanation about where the organization was created or organized
and why it is seeking United States tax exemption.

(2) All documents submitted in support of an application must be in English or ac-
companied by an English translation.

(3) Foreign organizations that apply for IRC 501(c)(3) status must have IRC
501(c)(3) language in their organizing document. If they do not want to amend
to include the language, suggest IRC 501(c)(4) status since contributions may
not be deductible anyway. Contributions may be deductible to a foreign organi-
zation by treaty or if the organization is created or organized in a possession
of the United States.

Note: Do not suggest IRC 501(c)(4) if the organization is treated as a private foun-
dation, such as a nonexempt charitable trust defined in IRC 4947(a)(1).

(4) Foreign schools must comply with Rev. Proc. 75-50.

Exception: If a foreign school can demonstrate that the information is impossible
to collect because collecting it would be illegal under foreign law or im-
practical under the circumstances, and can make a prima facie
showing that the allegation is true, such as a copy of the law or regula-
tion, the Service may waive parts of Rev. Proc. 75-50.

(5) Foreign private foundations are excepted from IRC 508(a) and 508(e) require-
ments if they receive substantially all of their income from sources outside the
U.S. from the date of creation. Unless foreign non-private foundation applicants
fall within the exceptions set forth in Reg. 1.508-1(a)(3), or if a private founda-
tion applicant receives in excess of 15 percent of its support from U.S. sources
from the date of creation, then the 15-month filing requirement set forth in IRC
508(a) must be met. Foreign private foundations receiving more than 15
percent of their support from U.S. sources from the date of creation are subject
to the governing instrument provisions of IRC 508(e).

(6) Contributions to a foreign organization, other than an organization created or
organized in a U.S. possession, are not deductible by the donors unless it is
located in a country that has a tax treaty with the U.S. that provides for deduct-
ibility of contributions (e.g., Canada). The application must state which treaty
governs contributions to it. If the application contains no such statement, the
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(12) To FTE a “true foreign organization,” the agent will complete the following
actions:

a. Close case status 12.
b. Issue composed FTE letter.
c. Generally, the organization should not be given Form 1120/1041 filing re-

quirements; however, consider this requirement if the organization
receives a significant amount of income from sources within the U.S.

(13) The agent must place mail for foreign organizations in the designated location
for the group. There is no additional postage required for the following territo-
ries: American Samoa, Federated States of Micronesia, Guam, Marshall
Islands, Northern Mariana Islands, Puerto Rico, and the Virgin Islands.

(14) Telephone calls and facsimiles to foreign organizations require use of interna-
tional telephone lines. Accurate logs must be maintained to substantiate the
use of international telephone and fax lines.

7.20.4.5.2
(11-01-2004)
Canadian Treaty
Organizations (Notice
99-47)

(1) Pursuant to the U.S.-Canadian Tax Treaty and Notice 99-47, which governs
the treatment of Canadian charities seeking exempt status in the U.S., a
Canadian charity registered by the Canada Customs and Revenue Agency
(CCRA) is automatically recognized as exempt. However, a Canadian charity
may request a ruling on foundation status and be listed in Publication 78, Cu-
mulative List of Organizations.

(2) A Canadian charity requesting a ruling on its foundation status requires no
user fee and should be established on EDS as an A case. The case may be
closed as usual, except the agent will use a 4 as the deductibility code.

(3) A Notice 99-47 charity requesting classification of its foundation status will
provide a copy of the charity’s registration letter (Notification of Registration)
from the CCRA, along with the following items from Form 1023:

a. A completed and signed page 1 (Part I in its entirety),
b. A completed page 6 (Part III, items 7-9),
c. A completed page 7 (Part III, items 10–14),
d. Completed pages 8 and 9 (Part IV in its entirety),
e. Any required supporting schedule, and
f. Form 8833, Treaty-Based Return Position Disclosure Under Section 6114

or 7701(b), or a separate statement indicating that the charity is claiming
exemption pursuant to Article XXI of the Treaty.

(4) Agents will:

a. Check the EDS listing for possible changes in the charity’s exempt status
and, if the charity is not on the list and refuses to provide the Notice of
Registration, contact the appropriate EO Technical contact.

b. Process the foundation classification issue in the normal manner, except
that all rulings are definitive.

c. Issue a composed letter (either favorable or adverse) on the foundation
issue.

d. Close the case on EDS.

(5) The filing requirements are the same as for other foreign organizations. See
IRM 7.20.4.5.1.

Special Determination Issues 7.20.4 page 9

Cat. No. 36938D (04-01-2008) Internal Revenue Manual 7.20.4.5.2

IRS-JW-220-000784

Obtained by Judicial Watch, Inc. via FOIA 



(6) If the charity does not submit financial data to establish its foundation classifi-
cation, it is treated as a private foundation.

(7) A religious, scientific, literary, educational, or charitable organization formed in
Canada that has received a Form T2051, Notification of Registration, from
Revenue Canada and whose registration has not been revoked, may apply for
recognition as a social welfare organization under IRC 501(c)(4) without com-
pleting all parts of Form 1024. Such an organization must complete only Part I
and the signature portion of Form 1024. For more information, refer to Instruc-
tions for Form 1024, page 2, “Special Rule for Certain Canadian
Organizations.”

(8) Termination of a foreign private foundation under IRC 507 requires consulting
with EO Technical for guidance to determine if IRC 507 is applicable.

(9) Consulting with EO Technical is also required for non-routine issues that arise
during the course of a determination. The following types of cases must be
transferred to EO Technical:

a. An interpretation of a treaty or an international agreement that covers the
determination

b. Any determination involving unprecedented or novel issues

(10) If the case is closed favorably:

a. The effective date of the exempt status and foundation classification is the
later of the effective date of registration (shown in the Notice of Registra-
tion issued by the CCRA) or October 13, 1995 (the effective date of the
Competent Authority Agreement),

b. The Deductibility Code is 4 (Contributions to the Organization are Deduct-
ible under Treaty Provisions),

c. The Determination Code is 01, and
d. The Subsection Code is 03.

7.20.4.5.3
(11-01-2004)
Processing Procedures
for Applicants from the
United States Virgin
Islands (USVI)

(1) A Memorandum of Understanding (MOU) was entered between the Virgin
Islands Bureau of Internal Revenue (BIR) and the Internal Revenue Service
(IRS). The purpose of the MOU is to implement processing procedures
regarding applications for exemption and the filing of returns. An MOU was
necessary because there had been confusion about whether an exempt orga-
nization chartered in USVI was required to file a Form 990 with both the BIR
and IRS. Prior to the MOU, the BIR routinely sent exemption applications for
the IRS to consider, as a favor to the BIR, whether the particular organization
wanted U.S. exemption or not. The IRS considered the application and made a
determination as to its tax exemption. Unfortunately, the application and deter-
mination established a filing requirement with the IRS.

(2) There are three different situations in which the procedures below will apply. It
is important to make these distinctions and follow the appropriate procedures.

a. The applicant files for exemption directly with the IRS and has no BIR in-
volvement. The applicant files the appropriate Form 1023/1024 along with
Form 8718 and pays the appropriate fee. The agent only corresponds with
the applicant to determine exemption. U.S. exemption, if requirements are
met, is granted. The exemption letter is issued to both the applicant and
the BIR. The applicant will have Form 990 filing requirements, if
warranted. IDRS will be updated to reflect the exemption, and the
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applicant will be entered into Publication 78. Form 3198-A will be attached
to the approved application which states “Send copy of the letter to the
BIR.”

b. The applicant has the BIR file for exemption with the IRS. The applicant
files the appropriate Form 1023/1024 along with Form 8718 and pays the
appropriate fee. The applicant completes Form 8821 authorizing the BIR
to receive tax return information related to the exemption application. EDS
should have been updated to reflect this authorization. The agent corre-
sponds with both the applicant and the BIR to determine exemption. U.S.
exemption, if requirements are met, is granted. The exemption letter is
issued to both the applicant and the BIR. The applicant will have Form
990 filing requirements, if warranted. IDRS will be updated to reflect the
exemption, and the applicant will be entered into Publication 78.

c. The BIR requests an information letter. The appropriate Form 1023/1024 is
submitted and marked as an information letter request. No Form 8718 is
filed, and no fee is required. The agent corresponds with the BIR only to
determine exemption. U.S. exemption is not issued. An information letter is
issued to the BIR. There will be no Form 990 filing requirements. IDRS will
not be updated to reflect exemption. Publication 78 will not be updated.
EDS case will be closed status 12. The agent will attach Form 3198-A to
the case and indicate “Microfiche for informational purposes only, not open
for public inspection.” Also, prepare a buckslip which will be included in
the case file on the left side, top, which states “This application was
processed for informational purposes only pursuant to the Memorandum of
Understanding between the Virgin Islands Bureau of Internal Revenue and
IRS. No U.S. exemption has been granted. This file is not open for public
inspection. It has been microfiched for informational purposes only.”

7.20.4.6
(11-01-2004)
Board Expansion

(1) Generally, expansion of an organization’s board is a possible method to lessen
the degree of concern where the strong possibility for inurement or private
benefit is suggested by an organization’s application for exemption. For addi-
tional information on this topic, see Rev. Rul. 69-383.

Example: 1. Where board members include persons who appear to be related and
such persons will be compensated, the addition of unrelated outside
parties to the board will dilute such majority. For example, A. Willow, B.
Willow, and G. Maple serve on a 3-person board. A. Willow will be paid.
The Willows are married to each other. The only unpaid, unrelated board
member is G. Maple. Maple’s vote on issues would not constitute a
majority.

Example: 2. The addition of unrelated leaders from the community at large who
share the same interests of the organization tends to lessen the possibil-
ity that benefits to insiders, including unreasonable compensation, will
occur.

Example: 3. In addition to diluting control over a governing board, another method
that can be used by an organization in order to preclude the likelihood of
inurement or private benefit is to adopt a conflict of interest policy
whereby the officers, directors, trustees and highly compensated
employees are prohibited from having decision making authority over
any activities where they have a conflict with the charitable pursuits of
the organization. For example, a director would not be eligible to vote on
a contract between the applicant organization and a company that the
director owns.
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(2) This applies to organizations other than private foundations seeking exemption
under IRC 501(c)(3).

(3) We cannot require that an organization expand its board or adopt a conflict of
interest policy as a condition of exemption. If an organization refuses to
expand its board and inurement cannot be proven to have occurred but is
likely, then a detailed explanation justifying exemption should be incorporated
into Form 6038 (See Exhibit 7.20.2-1) when closing a case. Where there is
strong potential for inurement, a referral should be made for a future year ex-
amination using Form 5666.

7.20.4.7
(11-01-2004)
Possible Terrorist
Connections —
Overview

(1) An organization that conducts activities that are illegal or contrary to clearly
defined public policy does not qualify for exemption from federal income tax
under IRC 501(a). To minimize the chance that an organization that commits
acts of terrorism or supports such acts will receive recognition of exemption, a
procedure to identify applications where the organization may be involved in or
support terrorism is implemented. A Comprehensive List of Terrorists and
Groups is available as an EXCEL spreadsheet. EO Determinations is respon-
sible for updating this list periodically to add or remove names. The
Comprehensive List of Terrorists and Groups includes individuals, entities and
organizations listed in Executive Order 13224 and as a Foreign Terrorist Orga-
nization, obtained from the Department of Treasury Office of Foreign Assets
Control (OFAC). The OFAC list can be obtained at http://www.treas.gov/offices/
enforcement/ofac/sdn/index.html. Only the names of individuals, entities and
organizations listed as an SDT (specially designated terrorist) or as an SDGT
(specially designated global terrorist) are added to the Comprehensive List of
Terrorists and Groups.

7.20.4.7.1
(11-01-2004)
Processing Procedures

(1) The following cases are to be transferred to EO Technical for processing:

a. Cases in which the applicant organization represents in its application that
it will engage in terrorist activity, or in any activity that consists of providing
support to terrorists or terrorist organizations, including sending funds,
materials, or other resources for such activity.

b. Cases in which the Service has credible information that the applicant or-
ganization has engaged in or plans to engage in terrorist activity, or in any
activity that consists of providing support to terrorists or terrorist organiza-
tions, including sending funds, materials, or other resources for such
activity.

c. Cases where the applicant organization, listed principal officers, directors,
trustees, or named potential grantees are included in the Comprehensive
List of Terrorists and Groups.

d. Cases where the applicant organization, listed principal officers, directors,
trustees, or named potential grantees are included in the list of foreign
terrorist organizations (FTOs) designated by the U.S. Department of State
under the Antiterrorism and Effective Death Penalty Act of 1996. The list is
obtained from http://www.state.gov/s/ct/. See Exhibit 7.20.4-5.

Note: All determination agents, including agents involved in the screening process
as well as agents working regular inventory cases, must search the EXCEL
spreadsheet containing the Comprehensive List of Terrorists and Groups for
cases described in items c) and d) above. Any questions regarding a name
on the list can be directed to the EO Technical contact.
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(2) Cases where the applicant organization is located in or plans to conduct activi-
ties in, or send funds or materials to individuals or entities located in or
conducting activities in, or has officers or directors that are located in a country
designated as a state sponsor of terrorism under the Export Administration Act
and regulated by OFAC must be coordinated with EO Technical prior to any
final processing. These countries currently include:

a. Cuba
b. Iran
c. Iraq
d. Libya
e. North Korea
f. Sudan
g. Syria

(3) Cases in which the facts and circumstances indicate a strong likelihood of a
terrorist connection by the applicant will be coordinated with the EO Technical
contact during case processing.

(4) If paragraphs (1) through (3) are applicable, complete the Potential Terrorist
Connection Checklist. The checklist is shown in Exhibit 7.20.4-5.

7.20.4.8
(11-01-2004)
Exempt Organizations
Technical E-Mail Box
and Telephone Inquiries

(1) Determination specialists may seek assistance on technical matters from EO
Technical though an E-Mail Box or by contacting a designated subject matter
expert by telephone.

• Determination specialists should advise their immediate manager of their
intention to request informal assistance from EO Technical, whether by
e-mail or telephone.

• E-Mail inquiries should be sent to *TE/GE-EO (the asterisk is required), and
secure messaging must be used if the inquiry includes taxpayer informa-
tion.

• The agent’s immediate manager must be copied on any e-mail inquiry. (If
the manager is not copied, the inquiry will be returned without a response.)
Similar procedures should apply to advising an immediate manager about
informal assistance requested from EO Determinations Quality Assurance.

(2) EO Technical will assign incoming e-mail requests to senior tax law specialists
based on their areas of expertise. EO Technical will provide a response within
5 work days of assignment to the tax law specialist. If more time is required to
respond, EO Technical will send an interim reply providing an estimated time
frame for the response.

7.20.4.9
(11-01-2004)
Processing Guides

(1) Processing guides are intended to provide aid in handling special determina-
tion issues. Generally, a guide will provide standards that should be reviewed
to help determine whether an organization is qualified for the determination
letter requested.

a. Organizations that apply for exemption representing that they intend to be
involved in providing charitable housing through a low income housing
partnership that offers tax credits should be reviewed based on the
standards set forth in the Low Income Housing Tax Credit Limited Partner-
ship memorandum (see Exhibit 7.20.4-6).

b. Form 1024 applications filed by voluntary employee beneficiary asso-
ciations (VEBA) seeking recognition of exemption under IRC 501(c)(9)
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should be reviewed based on the standards set forth in the VEBA
Reference Guide Sheet and the accompanying VEBA Reference Guide
(see Exhibit 7.20.4-7).

c. Requests for approval of set-asides under IRC 4942(g)(2) should be
reviewed based on the standards set forth in the Reference Guide Sheet
for Processing Set-Aside Requests, the accompanying “Law at a Glance,”
and sample private rulings (see Exhibit 7.20.4-8).

d. Applications for recognition of exemption under IRC 501(c)(3) filed by
health care providers, such as hospitals, clinics, and health maintenance
organizations, should be reviewed based on the standards set forth in the
Guide Sheet and Reference Guide for Hospitals, Clinics and Similar
Health Care Providers (see Exhibit 7.20.4-9). This guideline was previ-
ously issued in the FY 2004 Exempt Organizations Continuing
Professional Education (CPE) text.

e. Applications for recognition of exemption under IRC 501(c)(3) filed by or-
ganizations, which are closely affiliated with state institutions or Indian
tribal governments, should be reviewed based on the standards set forth
in the Guide Sheet and Reference Guide for IRC 501(c)3) Organizations
Closely Affiliated with State or Indian Tribal Governments (see Exhibit
7.20.4-10). This guideline was previously issued in the FY 2004 Exempt
Organizations Continuing Professional Education (CPE) text.

f. Requests for advance approval of individual grant procedures filed by
private foundations under IRC 4945(d)(3) and IRC 4945(g) should be
reviewed based on the criteria set forth in the Guide Sheet and Instruc-
tions for Advance Approval of Individual Grant Procedures (see Exhibit
7.20.4-11).

g. Applications for recognition of exemption under IRC 501(c)(3) filed by
limited liability companies, and by organizations associated with limited
liability companies, should be reviewed based on the Limited Liability
Company Reference Guide Sheet and accompanying Instructions (see
Exhibit 7.20.4-12).

h. Applications for recognition of exemption under IRC 501(c)(3) filed by
charter schools should be reviewed based on the criteria set forth in the
Charter School Guide Sheet and the accompanying Reference Guide (see
Exhibit 7.20.4-13).
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Exhibit 7.20.4-1 (11-01-2004)
Private School Determination Case Checksheet

Private School Determination Case Checksheet
Name of Organization:

This checksheet is to be used to classify applications for recognition of exemption from federal income
tax under IRC 501(c)(3) filed by private elementary or secondary schools and organizations that support
such schools.
If at least one question in Category A and one question in Category B are answered affirmatively, call
the EO Technical private school contact.
If the application for exemption does not provide enough information to answer a particular question, the
specialist should request the information from the organization, or other appropriate source, as
discussed with the EO Technical contact. Specialists should not hesitate to call the designated EO
Technical contact for informal assistance in developing and analyzing private school cases.

Category A (YES/NO)
1. Is the applicant organization a private elementary or secondary school?
2. Does the applicant organization support the activities of private elementary or secondary schools?

Category B (YES/NO)

1. Is the applicant organization located in Mississippi or Louisiana?
2. Has the applicant organization ever been denied exemption?
3. Has the applicant organization ever had previous IRC 501(c)(3) status revoked?
4. Has the applicant organization ever been described or adjudicated as racially discriminatory by a
court or governmental administrative body?
5. Was the applicant organization formed at the time of public school desegregation in its area?
6. Are there any indications of actual racial discrimination present (third party complaints, etc.)?
7. Did the applicant operate as a taxable organization before filing its application for exemption and, if
so, is there any evidence of prior discriminatory operations?
8. Is the applicant organization a successor organization to an organization described in questions 2
through 7?
9. Is the applicant organization supporting one or more organizations described in questions 1 through
8?

The completed checksheet should be inserted in the administrative file on the left side of the folder and
will become part of the permanent record in the case for purposes of post review and records retention.
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Exhibit 7.20.4-2 (11-01-2004)
Private School Worksheet

School Worksheet

Rev. Proc. 75–50

a. Section 4.01 - Racially nondiscriminatory policy statement must be in one of the following:

Articles of Incorporation or Amendments thereto

Bylaws or other governing instrument

Resolution, signed and dated by the members of the governing body

Give location in file___________________________________________

b. Section 4.02 - Do copies of any brochures, application forms, advertisements and catalogues dealing with
student admissions, programs and scholarships, as well as representative copies of all written advertising used
as a means of informing prospective students of programs, contain a statement of racially nondiscriminatory
policy?

Yes ____ No_____

If not, is there a statement signed by one of the principal officers that future literature will contain the required
statement?

Yes ____ No_____

Give location in file___________________________________________

c. Section 4.031(a) - Do we have the entire page of the newspaper in which the notice of nondiscriminatory
policy was published?

Give location in file___________________________________________

Yes ____ No_____

d. Section 5.011 - Is there a numerical schedule showing the racial composition for the current academic year,
and projected as far as may be feasible for the next academic year, of (a) the student body, (b) faculty, and (c)
administrative staff?

Yes ____ No_____

Give location in file___________________________________________

e. Section 5.012 - Is there a schedule providing the number and amount of loans and scholarships awarded to
students enrolled by racial/ethnic categories?

Yes ____ No_____ N/A (If no loans or scholarships awarded.)

Give location in file___________________________________________

f. Section 5.013 - Is there a list of incorporators, founders, board members, and donors of land or buildings?

Give location in file___________________________________________
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Exhibit 7.20.4-2 (Cont. 1) (11-01-2004)
Private School Worksheet

g. Section 5.014 - Is there a statement indicating whether any incorporators, founders, board members, and
donors of land or buildings have an objective to maintain segregated public or private school education?

Give location in file___________________________________________

h. Section 7 - Is there a statement signed by one of the officers that records will be maintained in accordance
with Rev. Proc. 75–50?

Give location in file___________________________________________
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Exhibit 7.20.4-3 (11-01-2004)
Gaming Case Development Paragraph

You indicated in your application that your fundraising activities include bingo.
• What percentage of your total time will you devote to bingo?
• How often will bingo games be conducted?
• What percentage of funds will be for the operation of bingo games?
• Are your bingo games administered solely with volunteer labor? If not, please explain compensation.
• Did you ask for a copy of the state and/or local laws that allow bingo or gaming of any kind?
• Where will the bingo games take place? Who owns the bingo hall? Is the bingo hall owner on your

board of directors? Are bingo games held at the hall every night by a different nonprofit organization? Is
the owner of the hall on the board of directors of these other nonprofit organizations?

• An organization engaging in business activities to further exempt purposes may qualify for exemption
under section 501(c)(3) of the Code if a sufficient amount of money is generated for charity. Please
supply the following information regarding your bingo activity for the current year so we can determine if
you meet this requirement.
Gross income (amount taken in at door)
Prizes paid out
Rent
Other expenses (itemized)
Net income available for charity

• Please submit proposed budgets detailing the bingo operation for the next two years in the same
manner requested above.
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Exhibit 7.20.4-4 (11-01-2004)
Group Ruling Checklist

GROUP RULING CHECKLIST

Organization Name:

Initials:

Date:

The parent organization should submit a statement in writing addressing the issues referred to in the section
titled “Statement of Intent.” In the case that one or more of these issues is not addressed, the Group Ruling
Resolution (location of file) can be modified and used. In addition to this statement, complete pages 2 and 3 of
this checklist as necessary.

Statement of Intent Yes No N/A Comments

The parent has established that its subor-
dinates are:

............................................Affiliated with it.

............Subject to its general supervision or
control.

....All exempt under the same paragraph of
IRC 501(c).

...All on the same accounting period as the
parent if they are to be included in the
same return.

A detailed description of the purposes and
activities of the subordinates including the
source of receipts and nature of expendi-
tures.

A sample copy of the subordinates’ uniform
governing instrument which has been
adopted by the subordinates has been
provided. Alternatively, a representative
instrument may be submitted.

The statement includes an affirmation that
the subordinates’ purposes and activities
are as set forth in the second and third
requirements above.

A statement has been secured that each
subordinate has furnished written authori-
zation to be included in the group
exemption letter.

A list of the subordinates who previously
have been recognized as exempt from
Federal income tax has been secured.
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Exhibit 7.20.4-4 (Cont. 1) (11-01-2004)
Group Ruling Checklist

If the subordinates are described in IRC
501(c)(3), an affirmation that, to the
officer’s knowledge and belief, no listed
subordinate is a private foundation as
described in IRC 509(a) has been secured.

If the subordinates are described in IRC
501(c)(3), an affirmation from an officer
has been secured stating that they are
organized within 27 months from the date
of the submission or if any are organized
more than 27 months, that the organization
agrees to accept the postmark date of their
request as the effective date of the group
exemption. (This does not apply to subor-
dinates that are churches as classified
under sections IRC 509(a)(1) and IRC
170(b)(1)(A)(i).) Also, you may consider
granting relief under Reg. 301.9100-1.

Verified that the parent organization has
submitted a list of the names, addresses,
and EIN’s (an SS-4 for those who have not
yet had a number assigned) for all subordi-
nates to be included in the group
exemption.

For any school affiliated with a church, the
information has been submitted to comply
with the provisions of Rev. Rul. 75-231,
1975-1 C.B. 158.

Activities - Issues to consider and/or
develop:

YES NO N/A COMMENTS

If the subordinates are filing a group
return, have you secured an SS-4 from the
organization? A group return requires a
separate EIN.

If the organization has multiple subordi-
nates, have you verified the organization
type of each subordinate (corporation, as-
sociation, trust)?

If the organization wishes to use the
formation date of each subordinate as the
effective date of its exemption, have you
obtained conformed copies of the organiz-
ing documents?
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Exhibit 7.20.4-4 (Cont. 2) (11-01-2004)
Group Ruling Checklist

If the organization does not wish to use the
formation date of each subordinate as the
effective date, have you determined why?
If there are a large number of subordi-
nates, if the subordinates were formed
more than 27 months prior to application,
or if there is another reason why the
formation date would not be feasible, have
you documented your case file appropri-
ately?

Have all of the activities of the subordi-
nates been completely developed? Would
each subordinate qualify for independent
exemption?

If the parent organization has only one
subordinate, have you considered the ad-
vantages of group exemption to the
applicant? What is its purpose of applying
for a group exemption if the parent can
conduct the activities of the subordinate
itself, especially if the organizations share
board members?

Did you consider whether the subordinates
share the same governing body or facility/
address of the parent.

Are the subordinates small churches? If
so, consider obtaining a Schedule A for
each subordinate. Did you verify member-
ship, facility and activity issues for each
small church? Did you consider upgrading
to Grade 12 if any of the subordinates
have less than 20 members? Church
group exemptions should be scrutinized
very closely.

Did you consider whether the applicant or
any of the subordinates meet Grade 12
case criteria? If so, you may want to
upgrade the case, involve a Grade 12
agent or involve your manager.
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Exhibit 7.20.4-4 (Cont. 3) (11-01-2004)
Group Ruling Checklist

Did you consider requesting microfiche for
the parent organization if it is already
exempt? Did you review activities of the
parent in relation to activities of the subor-
dinates? If the parent had certain activities
that required additional development, did
you ask if subordinates are involved in the
same activities?

Did you question fundraising to determine
if gaming, professional fundraisers,
telemarketers, etc., are part of fundraising
activities? Potential problem with organiza-
tion holding bingo games: Organization
can only hold a certain number of
“sessions.” Therefore, the parent sets up
numerous subordinates that each hold
sessions.

Did you obtain complete financial informa-
tion for the subordinates rather than just
determining the source of the revenues or
expenses?

Are there multiple subordinates with
different activities? If so, did you consider a
refusal to rule? Group exemption letters
are typically limited to organizations that
are basically identical in form and function
to the parent. Activities may be too broad
to make a determination as to whether
every subordinate will meet the require-
ments of the section. In cases where we
will rule, did you develop activities and
financial information of each subordinate,
rather than obtaining a generalized
statement or sample regarding how the
subordinates as a whole will operate?

Will the organization be the beneficiary of
taxable or tax-exempt bonds? Taxable
bonds may be acceptable. However, tax-
exempt bonds are not. Does your case
development specifically indicate “tax-
exempt bonds”?

Refusal to Rule:

See LEM 7.20.4, Exhibit 7.20.4-4, Group Ruling Checklist.
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Exhibit 7.20.4-5 (11-01-2004)
Potential Terrorist Connection Checklist (Rev. 10/2002)

Complete this Checklist only when the information in the case is consistent with the information in the Memo-
randum dated May 10, 2002, as revised.

EDS Case Number: _________________

Was this case identified in screening or in regular inventory? ____________

1. Transfer to EO Technical - NO Coordination Prior to Transfer Necessary
____Representation in Application of Suspected Terrorist Activity
____Credible Evidence of Suspected Terrorist Funding/Other Support
____Organization Listed in Comprehensive List of Terrorists
____Officer Listed in Comprehensive List of Terrorists
____Grantee or Similar Designee Listed in Comprehensive List of Terrorists

On Form 3778, write “Potential Terrorist Connection.”

2. Coordinate with EO Technical
a. ____Applicant is organized or operated in or has affiliations with:

____Cuba

____Iran

____Iraq

____Libya

____North Korea

____Sudan

____Syria

____Other (complete 2.b.)
b. ____Strong likelihood of a possible terrorist connection: List reasons.
_________________________________________________________
_________________________________________________________
c. ____ EO Technical Contact determines transfer of case to EO Technical necessary.
d._____EO Technical Contact determines transfer of case to EO Technical not necessary. List reasons
discussed.
_________________________________________________________
_________________________________________________________

3. Case Does Not Require Transfer or Coordination with EO Technical
a. List reasons case was considered:
_________________________________________________________
_________________________________________________________
b. Who made the determination that the case did not have a potential connection?
_________________________________________________________
_________________________________________________________

4. Make two copies of this checklist. Rubber-band one copy of this checklist to the outside of the file
folder. Send the other checklist to IRS, TE/GE, Attn: Mr. Lewis, EO Group 7822, Room 4508, P.O. Box
2508, Cincinnati, OH 45201.
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Exhibit 7.20.4-6 (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-6 (Cont. 1) (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-6 (Cont. 2) (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-6 (Cont. 3) (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-7 (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 1) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 2) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 3) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 4) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 5) (09-01-2006)
VEBA Reference Guide

Special Determination Issues 7.20.4 page 33

Cat. No. 36938D (04-01-2008) Internal Revenue Manual Exhibit 7.20.4-7
36938020IRS-JW-220-000808

Obtained by Judicial Watch, Inc. via FOIA 



Exhibit 7.20.4-8 (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 1) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 2) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 3) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 4) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 5) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 6) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 7) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 8) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 9) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-9 (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 1) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 2) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 3) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 4) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 5) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 6) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 7) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 8) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 9) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 10) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 11) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-10 (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments
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Exhibit 7.20.4-10 (Cont. 1) (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments
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Exhibit 7.20.4-10 (Cont. 2) (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments

page 58 7.20 Exempt Organizations Determination Letter Program

Exhibit 7.20.4-10 Internal Revenue Manual Cat. No. 36938D (04-01-2008)
36938045 IRS-JW-220-000833

Obtained by Judicial Watch, Inc. via FOIA 



Exhibit 7.20.4-10 (Cont. 3) (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments

Special Determination Issues 7.20.4 page 59

Cat. No. 36938D (04-01-2008) Internal Revenue Manual Exhibit 7.20.4-10
36938046IRS-JW-220-000834

Obtained by Judicial Watch, Inc. via FOIA 



Exhibit 7.20.4-10 (Cont. 4) (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments
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Exhibit 7.20.4-10 (Cont. 5) (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments
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Exhibit 7.20.4-10 (Cont. 7) (09-01-2006)
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Exhibit 7.20.4-11 (Cont. 1) (12-05-2006)
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Exhibit 7.20.4-11 (Cont. 2) (12-05-2006)
Advance Approval of Individual Grant Procedures
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Exhibit 7.20.4-11 (Cont. 3) (12-05-2006)
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Exhibit 7.20.4-11 (Cont. 4) (12-05-2006)
Advance Approval of Individual Grant Procedures
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Exhibit 7.20.4-11 (Cont. 5) (12-05-2006)
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Exhibit 7.20.4-11 (Cont. 6) (12-05-2006)
Advance Approval of Individual Grant Procedures
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Exhibit 7.20.4-11 (Cont. 8) (12-05-2006)
Advance Approval of Individual Grant Procedures
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Exhibit 7.20.4-12 (12-05-2006)
Limited Liability Companies
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Exhibit 7.20.4-12 (Cont. 1) (12-05-2006)
Limited Liability Companies
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Exhibit 7.20.4-12 (Cont. 2) (12-05-2006)
Limited Liability Companies
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Exhibit 7.20.4-12 (Cont. 3) (12-05-2006)
Limited Liability Companies
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Exhibit 7.20.4-12 (Cont. 4) (12-05-2006)
Limited Liability Companies
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Exhibit 7.20.4-12 (Cont. 6) (12-05-2006)
Limited Liability Companies
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Exhibit 7.20.4-13 (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 1) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 2) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 3) (12-05-2006)
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Exhibit 7.20.4-13 (Cont. 4) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 5) (12-05-2006)
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Exhibit 7.20.4-13 (Cont. 6) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 8) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 10) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 12) (12-05-2006)
Charter School Guide Sheet
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Exhibit 7.20.4-13 (Cont. 14) (12-05-2006)
Charter School Guide Sheet
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7.20.4.1
(11-01-2004)
Overview

(1) This IRM section provides information on specific topics that employees in
Exempt Organizations Determinations handle when processing determination
letter requests.

(2) The information in this section describes the following:

• Private schools
• Transfer and control of gaming cases
• Issuance of group exemption letters
• Foreign applications
• Board expansion
• Terrorist issues

7.20.4.2
(11-01-2004)
Private Schools

(1) For purposes of IRC 501(c)(3), private schools include primary or secondary
schools, colleges, and professional or trade schools (day care organizations
may also be included if all requirements are met). By definition, a school is
described in IRC 170(b)(1)(A)(ii).

(2) A school must primarily present formal instruction and normally maintain a
regular faculty and curriculum, and normally have a regularly enrolled body of
pupils or students in attendance at the place where the organization regularly
carries on its educational activities.

(3) All organizations that are private schools must establish a racially nondiscrimi-
natory policy, except purely religious schools (e.g., a seminary). The
information required for establishing such policy is set forth in Rev. Proc. 75-
50, 1975-2 C.B. 587.

7.20.4.2.1
(11-01-2004)
Processing Private
School Cases

(1) An agent must secure the following from a private school:

a. Either a statement in a charter, bylaws or other governing instruments, or
a copy of a resolution signed and dated by the members of its governing
board, which provides that the organization has a racially nondiscrimina-
tory policy toward students. See Section 4.01, Rev. Proc. 75-50.

b. Copies of any brochures, application forms, advertisements and cata-
logues dealing with its student admissions, programs and scholarships, as
well as representative copies of all written advertising used as a means of
informing prospective students of its programs. This literature must contain
a statement of the organization’s racially nondiscriminatory policy. If
present literature does not contain a notice of the organization’s racially
nondiscriminatory policy, the organization must submit a statement signed
by one of the principal officers that future literature will contain the
required statement. See Section 4.02, Rev. Proc. 75-50.

c. Original notice of the organization’s nondiscriminatory policy that must be
published in a newspaper of general circulation that serves all racial
segments of the community the organization serves. Such notice must
follow the example in section 4.03 of Rev. Proc. 75-50 regarding the
caption, wording, and the size of the type to be used in the advertisement.
The notice must appear in a section of the newspaper likely to be read by
prospective students and their families. Therefore, a notice published in
the legal notices section or classified advertisements is generally not ac-
ceptable. The organization must furnish the entire page (the “tear sheet”)
of the newspaper in which the notice appears. A reproduced copy of the
notice is not acceptable.
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d. A numerical schedule showing the racial composition for the current
academic year, and projected as far as may be feasible for the next
academic year, of: (i) the student body, (ii) faculty, and (iii) administrative
staff. Actual numbers are required rather than percentages for each racial/
ethnic class. If the organization is not yet operational, the organization
must estimate based on the best information available (such as the racial
composition of the community served). See Section 5.01-1, Rev. Proc. 75-
50.

e. The number and amount of loans and scholarships awarded to students
enrolled by racial/ethnic categories. See Section 5.01-2, Rev. Proc. 75-50.

f. A list of the incorporators, founders, board members, and donors of land
or buildings. See Section 5.01-3, Rev. Proc. 75-50.

g. A statement as to whether any of its incorporators, founders, board
members, and donors of land or buildings have an objective to maintain
segregated public or private school education. See Section 5.01-4, Rev.
Proc. 75-50.

h. A statement that the organization will maintain records according to the
provisions of Rev. Proc. 75-50, Section 7, in order to support the racially
nondiscriminatory policy of the private school.

Reminder: Carefully review responses to ensure that all requirements as set forth
by Rev. Proc. 75-50 have been met.

(2) Case files for recognition of exemption for private schools must include a
completed Private School Determination Case Checksheet (see Exhibit
7.20.4-1) and a Private School Worksheet (see Exhibit 7.20.4-2). Should the
organization fail a sufficient number of categories on the Private School Deter-
mination Case Checksheet, EO Technical should be contacted.

(3) Agents closing private school cases are to issue Letter 947 including
paragraph 3201 for the inclusion of Rev. Proc. 75-50 requirements compliance
in order for the organization to maintain exemption.

(4) Agents closing cases involving private schools operated by churches are to
add an addendum to Letter 947 stating that the organization is responsible for
the annual certification attesting to adherence to the provisions of Rev. Proc.
75-50.

(5) During the closing process, use Form 3198-A to indicate that private school
cases require mandatory review. See IRM 7.20.5 (when published).

(6) For more information on this topic, see Rev. Proc. 75-50 and Rev. Rul. 71-447.

7.20.4.3
(11-01-2004)
Transfer and Control of
Gaming Cases

(1) Many organizations use gaming as a means to raise funds for their organiza-
tion. Charitable gaming includes bingo, raffles, pull-tabs, keno, etc., conducted
by or under the auspices of an IRC 501(c)(3) organization.

(2) Organizations that conduct bingo as their primary activity are designated as
Reserved Inventory. See 7.20.1.2.3. Organizations that conduct bingo as their
primary activity are designated to be kept in Cincinnati, Ohio, for processing. If
an Area Office discovers that an organization’s primary activity is gaming, the
case may be returned to Cincinnati.

(3) When working an application and it is discovered that an organization will
conduct charitable gaming, the agent should:
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a. Inquire as to how much time the organization will expend (percentage-
wise) conducting the activity.

b. Verify that the charitable gaming is legal under State law. If charitable
gaming is not legal under State law, contact EO Technical.

c. Determine whether volunteers conduct the activity.
d. Determine if the gaming activity will be the primary activity. If so, see (2).
e. For case development purposes the agent may use a paragraph in an in-

formation letter similar to the one shown in Exhibit 7.20.4–3.
f. Consider whether the gaming causes the organization to incur a liability

for unrelated business income tax. If the organization is liable for unrelated
business income tax, include Form 990-T filing requirements on Form
8670 when closing the case.

g. Consider preparing an exam referral on Form 5666. See IRM 7.20.1.4.
h. Attach a copy of IRS Publication 3079, Gaming Publication for Tax Exempt

Organizations, to the closing letter as an educational tool for the taxpayer.

7.20.4.4
(07-20-2010)
Issuance of Group
Exemption Letters

(1) Applications for group exemption letters are processed under the provisions of
Rev. Proc. 90-27, 1990-1 C.B. 514, and Rev. Proc. 80-27, 1980-1 C.B. 677,
modified by Rev. Proc. 96-40, 1996-2 C.B. 301.

(2) Group rulings are intended as an administrative convenience to relieve organi-
zations with historically high levels of compliance from the burden of filing an
application for each subordinate. The Service may decline (Declination letter)
to issue a group exemption letter if warranted by the facts and circumstances.
The user fee is refunded in these cases.

(3) Examples of organizations where the Service may decline a group exemption
include the following:

a.

Note: This listing is not all-inclusive and other kinds of organizations may be added
as the facts and circumstances warrant.

(4) The central organization must obtain recognition of its own exempt status
before or concurrently with the group application.

a. The central organization does not have to be exempt under the same
paragraph of IRC 501(c) as its subordinates. The subordinates must be
exempt under the same paragraph of IRC 501(c).

b. A regular exemption letter (Letter 947, Letter 948 or Letter 1045) will be
issued and will include an addendum referring to the group exemption
letter.

Special Determination Issues 7.20.4 page 3

#
#

##
#
#
##
##
#
##
##
##
##
##

#
#

Cat. No. 36938D (07-20-2010) Internal Revenue Manual 7.20.4.4
Any line marked with a #
is for Official Use Only

FOIA 7E

IRS-JW-220-000880

Obtained by Judicial Watch, Inc. via FOIA 



(5) A subordinate included in a group exemption letter should not apply separately
for recognition of exempt status unless it no longer wants to be included in the
group exemption. Only subordinate organizations are covered by group
exemption Letter 2419.

(6) A subordinate that is organized and operated in a foreign country may not be
included in a group exemption.

(7) Organizations closely affiliated with governmental entities (instrumentalities)
may obtain a group exemption if the requirements are met.

(8) Continued effectiveness of the group exemption letter is dependent on the
factors listed in section 7 of Rev. Proc. 80-27.

7.20.4.4.1
(11-01-2004)
Definitions

(1) A group exemption letter is issued in response to a group ruling request to a
central organization recognizing, on a group basis, the exemption under IRC
501(c) of its subordinate organizations on whose behalf the central organiza-
tion has applied for recognition of exemption. Rev. Proc. 80-27.

(2) A central organization has one or more subordinates under its general supervi-
sion or control. Therefore, a state, regional, or national organization is the
central organization for the units it controls.

(3) A subordinate is a chapter, local, post, or unit of a central organization.

(4) An intermediate organization is a central organization, which may also be clas-
sified as a subordinate organization.

7.20.4.4.2
(11-01-2004)
Establishing Group
Ruling Requests on EDS
and Initial Processing

(1) Group ruling requests are established on EDS as “Amendment ” (A) cases with
Form 1026.

(2) A central organization that simultaneously requests an individual exemption
and a group exemption requires the establishment of two cases on EDS:

a. an I case for the parent’s individual exemption, and
b. an A case with Form 1026 for the group exemption.

Note: It is the agent’s responsibility to ensure group ruling requests are established
correctly on EDS.

(3) Group ruling cases are identified by screeners as “Reserved Inventory” for pro-
cessing by a group ruling agent. A group ruling agent will request group ruling
cases according to the agent’s individual workload and group ruling inventory
level. However, there may be situations when a group ruling may be assigned
to an agent other than a group ruling agent.

Example: An agent is assigned an initial application and discovers the organization
wishes to request a group ruling. The agent should discuss the group
ruling request with his or her manager to determine if the case should be
reassigned or coordinated with a group ruling agent.

(4) The appropriate user fee must be submitted by the organization. Currently the
user fee for a group exemption is $500. The user fee schedule is provided in
Rev. Proc. 2004-8, 2004-1 I.R.B. 240 (published annually).
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(5) If an organization is applying for an individual exemption and group exemption
simultaneously, then the agent needs to verify that a user fee was paid for
both the individual exemption and group exemption.

(6) Group ruling cases are subject to mandatory review. See IRM 7.20.5.4 for
more information.

7.20.4.4.3
(11-01-2004)
Closing Procedures for
Group Rulings

(1) When preparing a case for closing, these instructions apply:

a. Complete the Group Ruling Checksheet. See Exhibit 7.20.4-4.
b. Contact Adjustments Unit at 513-263-3447 or 513-263-3454 to obtain a

Group Exemption Number (GEN).
c. Forward the group ruling request to the Ogden Campus (previously known

as the Ogden Service Center). Attach the Pilot Voucher (Form 2363-A)
and attachment to the Pilot Voucher to the Form 1725.

d. Complete Pilot Voucher according to current group exemption specialist
team example. Information on the bottom half of this form pertains to the
subordinate(s). If the information (effective date of exemption, foundation
status, etc.) for the subordinate(s) is different, attach a schedule indicating
the correct information for each of the subordinates.

e. Prepare Letter 2419.
f. Prepare Form 8670 and complete all applicable fields including the GEN

number assigned to the group exemption. EDS currently will not accept an
affiliation code of 6 or 8 for the central organization. An affiliation code of 3
must be entered.

g. Prepare Form 3198-A, check mandatory review, and enter group ruling to
forward case to EO Determinations Quality Assurance.

h. If the case is returned after managerial or technical review and it has been
determined that a group ruling should not be issued, the agent must
contact the adjustments clerk to remove record of GEN for the organiza-
tion.

Note: If the central organization plans to file a group return, inform the parent of
the need for a separate EIN for the group return.

(2) If the subordinate or intermediate organizations have outstanding exemption
letters and are to be included in a group exemption, the group exemption letter
will state that the prior exemption letters are superseded. The central organiza-
tion will be instructed to notify each subordinate that its individual exemption
letter is superseded.

(3) Where a request for a group exemption is made by an intermediate organiza-
tion and the group exemption files indicate that there is an existing group
exemption letter to a central organization covering the intermediate and its
subordinates, the intermediate will be advised that it is not necessary to obtain
another group ruling.

7.20.4.4.4
(11-01-2004)
Group Ruling Additions,
Deletions and Changes

(1) Rev. Proc. 80-27 requires that the central organization submit annually to the
Ogden Campus (previously known as Ogden Service Center) information
about additions, deletions and changes in purposes, character, or method of
operation of subordinate organizations that are covered by the group
exemption. The information should be submitted 90 days before the close of its
annual accounting period.
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a. If the annual list is submitted to an Area Office or to EO Technical, it
should be forwarded to the Ogden Campus.

b. Amendments to the central organization should be submitted to TE/GE
Customer Account Services for processing as described in IRM 7.20.2.4.2.

(2) See IRM 3.13, Campus Document Services, for campus procedures for pro-
cessing Supplemental Group Ruling Information (SGRI).

7.20.4.4.5
(11-01-2004)
Discontinuance of
Group Exemptions —
Terminations

(1) A group exemption should be terminated if the central organization notifies EO
Determinations that it no longer wishes to maintain its status as a parent orga-
nization, but that it wishes to maintain its individual ruling.

(2) A letter similar to Letter 2242 (DO/CG) will be issued in termination cases. The
letter should be modified to include information of the effect the termination
has on the central organization as well as the subordinates.

(3) The termination letter will be mailed to the central organization only. Add to the
letter a statement that it should advise the subordinates of this action including
applying for individual exemption if desired.

7.20.4.4.6
(11-01-2004)
Denial of Application

(1) The agent should discuss the proposed denial with the group manager.

(2) A denial of a group exemption application may be based upon one or more of
the following:

a. Failure of the central organization to qualify for recognition of exemption
b. Other failure to satisfy the Rev. Proc. 80-27 requirements for group

exemption
c. Nonqualification of the subordinates under IRC 501(c)

(3) If the denial is based on (1) a) or b), the denial letter will include a statement
that if the individual subordinates wish to establish their own exempt status,
they must file separate exemption applications. The denial letter should not
discuss whether any of the subordinates might qualify under IRC 501(c).

(4) If the denial is based on paragraph (1) c), the denial letter will also discuss
why the subordinates do not qualify under IRC 501(c).

(5) If one or more subordinates do not qualify for exemption and the central orga-
nization:

a. Submits a new list of subordinates that qualify for the letter sought, issue
a favorable group exemption letter. Include a statement about receipt
(including the date) of the revised list of subordinates that replaced the
previous list of subordinates.

b. Does not submit a new list of affiliates that qualify for the letter sought,
issue a letter that is partly favorable only to those affiliates named in an
addendum to the letter that qualify for the letter sought, and partly a denial
of those affiliates that do not qualify for the letter sought. Include protest
and conference rights (and IRC 7428 language in IRC 501(c)(3) cases) in
the letter.

(6) The usual protest and conference privileges should be afforded to the central
organization before the denial becomes final.
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7.20.4.4.7
(07-20-2010)
Declining to Rule

(1) If the group exemption request involves organizations listed in IRM 7.20.4.4(3),
then the agent needs to prepare a composed declination letter. The letter
needs to explain why we are declining to rule rather than merely quoting Rev.
Proc. 80-27. Section 8.01 of Rev. Proc. 2007-4 (published annually) provides
that the Service ordinarily will not issue a ruling letter or determination letter in
certain areas because of the factual nature of the problem involved or because
of other reasons. The Service may decline to issue a ruling letter or a determi-
nation letter when appropriate in the interest of sound tax administration or on
other grounds whenever warranted by the facts or circumstances of a particu-
lar case. Accordingly, there are circumstances other than those listed above
where a declination letter may be appropriate. For example,

a. The declination letter should explain that subordinates are welcome to
submit individual applications for exempt status and if exempt status is
then denied, the subordinates will have appeal rights.

b. The declination letter needs to provide that the user fee will be refunded.

(2) Letters declining to issue a group exemption are subject to mandatory review.
See IRM 7.20.5.4.

(3) The agent will complete the group ruling checksheet prior to closing. See
Exhibit 7.20.4-4.

7.20.4.4.8
(11-01-2004)
Potential Revocation

(1) If a central organization or a subordinate submits information that indicates that
it no longer qualifies as tax- exempt based upon a change in its organization
or operations, the agent needs to prepare Form 5666 to refer the information
to EO Examinations for development of the revocation issue. Revocation of a
central organization’s tax-exempt status will result in revocation of the group
exemption.

(2) If one or more subordinates included in a group exemption letter are revoked,
the group exemption letter will no longer apply to the affected organization(s)
but will otherwise remain in effect, so long as there remains at least one
qualified subordinate.

7.20.4.5
(11-01-2004)
Foreign Applications

(1) For purposes of EO Determination case processing:

a. Foreign organizations are those which are not domestic; and
b. Domestic means an organization that was created or organized in the

United States or under the laws of the United States or of any State.

(2) As a general rule, U.S. possessions are not treated as domestic organizations
since they are not contained in the general definition of United States that is
limited to States and the District of Columbia. Foreign organizations, if meeting
the requirements for the section under which they are applying, may qualify for
exemption.

(3) Applications from foreign organizations and domestic conduits for foreign orga-
nizations are identified during screening as Reserved Inventory. See 7.20.1.2.3

(4) For additional procedures, see also, IRM 7.27.27, Application of Taxes and
Denial of Exemption to Certain Foreign Organizations.
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7.20.4.5.1
(11-01-2004)
Processing Foreign
Applications

(1) Obtain an explanation about where the organization was created or organized
and why it is seeking United States tax exemption.

(2) All documents submitted in support of an application must be in English or ac-
companied by an English translation.

(3) Foreign organizations that apply for IRC 501(c)(3) status must have IRC
501(c)(3) language in their organizing document. If they do not want to amend
to include the language, suggest IRC 501(c)(4) status since contributions may
not be deductible anyway. Contributions may be deductible to a foreign organi-
zation by treaty or if the organization is created or organized in a possession
of the United States.

Note: Do not suggest IRC 501(c)(4) if the organization is treated as a private foun-
dation, such as a nonexempt charitable trust defined in IRC 4947(a)(1).

(4) Foreign schools must comply with Rev. Proc. 75-50.

Exception: If a foreign school can demonstrate that the information is impossible
to collect because collecting it would be illegal under foreign law or im-
practical under the circumstances, and can make a prima facie
showing that the allegation is true, such as a copy of the law or regula-
tion, the Service may waive parts of Rev. Proc. 75-50.

(5) Foreign private foundations are excepted from IRC 508(a) and 508(e) require-
ments if they receive substantially all of their income from sources outside the
U.S. from the date of creation. Unless foreign non-private foundation applicants
fall within the exceptions set forth in Reg. 1.508-1(a)(3), or if a private founda-
tion applicant receives in excess of 15 percent of its support from U.S. sources
from the date of creation, then the 15-month filing requirement set forth in IRC
508(a) must be met. Foreign private foundations receiving more than 15
percent of their support from U.S. sources from the date of creation are subject
to the governing instrument provisions of IRC 508(e).

(6) Contributions to a foreign organization, other than an organization created or
organized in a U.S. possession, are not deductible by the donors unless it is
located in a country that has a tax treaty with the U.S. that provides for deduct-
ibility of contributions (e.g., Canada). The application must state which treaty
governs contributions to it. If the application contains no such statement, the
determination letter will deny deductibility of contributions without providing
protest, conference, or declaratory judgment rights.

Note: The complete text of all the tax treaties may be found on the following IRS
website: http://www.irs.gov/businesses/corporations/article/
0,,id=96739,00.html.

(7) The filing requirements for Form 990 and Form 990–T for foreign tax-exempt
organizations are similar to requirements applicable to domestic organizations.
A foreign organization described in IRC 509(a) (other than a private founda-
tion) that normally does not have more than $25,000 in annual gross receipts
from sources within the United States and has no significant activity in the
United States is not required to File Form 990. Significant activity includes
lobbying, political activity, and the operation of a trade or business, but does
not include investment activity. See Rev. Proc. 94-17, 1994-1 C.B. 457.
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(14) Telephone calls and facsimiles to foreign organizations require use of interna-
tional telephone lines. Accurate logs must be maintained to substantiate the
use of international telephone and fax lines.

7.20.4.5.2
(11-01-2004)
Canadian Treaty
Organizations (Notice
99-47)

(1) Pursuant to the U.S.-Canadian Tax Treaty and Notice 99-47, which governs
the treatment of Canadian charities seeking exempt status in the U.S., a
Canadian charity registered by the Canada Customs and Revenue Agency
(CCRA) is automatically recognized as exempt. However, a Canadian charity
may request a ruling on foundation status and be listed in Publication 78, Cu-
mulative List of Organizations.

(2) A Canadian charity requesting a ruling on its foundation status requires no
user fee and should be established on EDS as an A case. The case may be
closed as usual, except the agent will use a 4 as the deductibility code.

(3) A Notice 99-47 charity requesting classification of its foundation status will
provide a copy of the charity’s registration letter (Notification of Registration)
from the CCRA, along with the following items from Form 1023:

a. A completed and signed page 1 (Part I in its entirety),
b. A completed page 6 (Part III, items 7-9),
c. A completed page 7 (Part III, items 10–14),
d. Completed pages 8 and 9 (Part IV in its entirety),
e. Any required supporting schedule, and
f. Form 8833, Treaty-Based Return Position Disclosure Under Section 6114

or 7701(b), or a separate statement indicating that the charity is claiming
exemption pursuant to Article XXI of the Treaty.

(4) Agents will:

a. Check the EDS listing for possible changes in the charity’s exempt status
and, if the charity is not on the list and refuses to provide the Notice of
Registration, contact the appropriate EO Technical contact.

b. Process the foundation classification issue in the normal manner, except
that all rulings are definitive.

c. Issue a composed letter (either favorable or adverse) on the foundation
issue.

d. Close the case on EDS.

(5) The filing requirements are the same as for other foreign organizations. See
IRM 7.20.4.5.1.

(6) If the charity does not submit financial data to establish its foundation classifi-
cation, it is treated as a private foundation.

(7) A religious, scientific, literary, educational, or charitable organization formed in
Canada that has received a Form T2051, Notification of Registration, from
Revenue Canada and whose registration has not been revoked, may apply for
recognition as a social welfare organization under IRC 501(c)(4) without com-
pleting all parts of Form 1024. Such an organization must complete only Part I
and the signature portion of Form 1024. For more information, refer to Instruc-
tions for Form 1024, page 2, “Special Rule for Certain Canadian
Organizations.”

(8) Termination of a foreign private foundation under IRC 507 requires consulting
with EO Technical for guidance to determine if IRC 507 is applicable.
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(9) Consulting with EO Technical is also required for non-routine issues that arise
during the course of a determination. The following types of cases must be
transferred to EO Technical:

a. An interpretation of a treaty or an international agreement that covers the
determination

b. Any determination involving unprecedented or novel issues

(10) If the case is closed favorably:

a. The effective date of the exempt status and foundation classification is the
later of the effective date of registration (shown in the Notice of Registra-
tion issued by the CCRA) or October 13, 1995 (the effective date of the
Competent Authority Agreement),

b. The Deductibility Code is 4 (Contributions to the Organization are Deduct-
ible under Treaty Provisions),

c. The Determination Code is 01, and
d. The Subsection Code is 03.

7.20.4.5.3
(11-01-2004)
Processing Procedures
for Applicants from the
United States Virgin
Islands (USVI)

(1) A Memorandum of Understanding (MOU) was entered between the Virgin
Islands Bureau of Internal Revenue (BIR) and the Internal Revenue Service
(IRS). The purpose of the MOU is to implement processing procedures
regarding applications for exemption and the filing of returns. An MOU was
necessary because there had been confusion about whether an exempt orga-
nization chartered in USVI was required to file a Form 990 with both the BIR
and IRS. Prior to the MOU, the BIR routinely sent exemption applications for
the IRS to consider, as a favor to the BIR, whether the particular organization
wanted U.S. exemption or not. The IRS considered the application and made a
determination as to its tax exemption. Unfortunately, the application and deter-
mination established a filing requirement with the IRS.

(2) There are three different situations in which the procedures below will apply. It
is important to make these distinctions and follow the appropriate procedures.

a. The applicant files for exemption directly with the IRS and has no BIR in-
volvement. The applicant files the appropriate Form 1023/1024 along with
Form 8718 and pays the appropriate fee. The agent only corresponds with
the applicant to determine exemption. U.S. exemption, if requirements are
met, is granted. The exemption letter is issued to both the applicant and
the BIR. The applicant will have Form 990 filing requirements, if
warranted. IDRS will be updated to reflect the exemption, and the
applicant will be entered into Publication 78. Form 3198-A will be attached
to the approved application which states “Send copy of the letter to the
BIR.”

b. The applicant has the BIR file for exemption with the IRS. The applicant
files the appropriate Form 1023/1024 along with Form 8718 and pays the
appropriate fee. The applicant completes Form 8821 authorizing the BIR
to receive tax return information related to the exemption application. EDS
should have been updated to reflect this authorization. The agent corre-
sponds with both the applicant and the BIR to determine exemption. U.S.
exemption, if requirements are met, is granted. The exemption letter is
issued to both the applicant and the BIR. The applicant will have Form
990 filing requirements, if warranted. IDRS will be updated to reflect the
exemption, and the applicant will be entered into Publication 78.
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c. The BIR requests an information letter. The appropriate Form 1023/1024 is
submitted and marked as an information letter request. No Form 8718 is
filed, and no fee is required. The agent corresponds with the BIR only to
determine exemption. U.S. exemption is not issued. An information letter is
issued to the BIR. There will be no Form 990 filing requirements. IDRS will
not be updated to reflect exemption. Publication 78 will not be updated.
EDS case will be closed status 12. The agent will attach Form 3198-A to
the case and indicate “Microfiche for informational purposes only, not open
for public inspection.” Also, prepare a buckslip which will be included in
the case file on the left side, top, which states “ This application was
processed for informational purposes only pursuant to the Memorandum of
Understanding between the Virgin Islands Bureau of Internal Revenue and
IRS. No U.S. exemption has been granted. This file is not open for public
inspection. It has been microfiched for informational purposes only.”

7.20.4.6
(11-01-2004)
Board Expansion

(1) Generally, expansion of an organization’s board is a possible method to lessen
the degree of concern where the strong possibility for inurement or private
benefit is suggested by an organization’s application for exemption. For addi-
tional information on this topic, see Rev. Rul. 69-383.

Example: 1. Where board members include persons who appear to be related and
such persons will be compensated, the addition of unrelated outside
parties to the board will dilute such majority. For example, A. Willow, B.
Willow, and G. Maple serve on a 3-person board. A. Willow will be paid.
The Willows are married to each other. The only unpaid, unrelated board
member is G. Maple. Maple’s vote on issues would not constitute a
majority.

Example: 2. The addition of unrelated leaders from the community at large who
share the same interests of the organization tends to lessen the possibil-
ity that benefits to insiders, including unreasonable compensation, will
occur.

Example: 3. In addition to diluting control over a governing board, another method
that can be used by an organization in order to preclude the likelihood of
inurement or private benefit is to adopt a conflict of interest policy
whereby the officers, directors, trustees and highly compensated
employees are prohibited from having decision making authority over
any activities where they have a conflict with the charitable pursuits of
the organization. For example, a director would not be eligible to vote on
a contract between the applicant organization and a company that the
director owns.

(2) This applies to organizations other than private foundations seeking exemption
under IRC 501(c)(3).

(3) We cannot require that an organization expand its board or adopt a conflict of
interest policy as a condition of exemption. If an organization refuses to
expand its board and inurement cannot be proven to have occurred but is
likely, then a detailed explanation justifying exemption should be incorporated
into Form 6038 (See Exhibit 7.20.2-1) when closing a case. Where there is
strong potential for inurement, a referral should be made for a future year ex-
amination using Form 5666.
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7.20.4.7
(11-01-2004)
Possible Terrorist
Connections —
Overview

(1) An organization that conducts activities that are illegal or contrary to clearly
defined public policy does not qualify for exemption from federal income tax
under IRC 501(a). To minimize the chance that an organization that commits
acts of terrorism or supports such acts will receive recognition of exemption, a
procedure to identify applications where the organization may be involved in or
support terrorism is implemented. A Comprehensive List of Terrorists and
Groups is available as an EXCEL spreadsheet. EO Determinations is respon-
sible for updating this list periodically to add or remove names. The
Comprehensive List of Terrorists and Groups includes individuals, entities and
organizations listed in Executive Order 13224 and as a Foreign Terrorist Orga-
nization, obtained from the Department of Treasury Office of Foreign Assets
Control (OFAC). The OFAC list can be obtained at http://www.treas.gov/offices/
enforcement/ofac/sdn/index.html. Only the names of individuals, entities and
organizations listed as an SDT (specially designated terrorist) or as an SDGT
(specially designated global terrorist) are added to the Comprehensive List of
Terrorists and Groups.

7.20.4.7.1
(11-01-2004)
Processing Procedures

(1) The following cases are to be transferred to EO Technical for processing:

a. Cases in which the applicant organization represents in its application that
it will engage in terrorist activity, or in any activity that consists of providing
support to terrorists or terrorist organizations, including sending funds,
materials, or other resources for such activity.

b. Cases in which the Service has credible information that the applicant or-
ganization has engaged in or plans to engage in terrorist activity, or in any
activity that consists of providing support to terrorists or terrorist organiza-
tions, including sending funds, materials, or other resources for such
activity.

c. Cases where the applicant organization, listed principal officers, directors,
trustees, or named potential grantees are included in the Comprehensive
List of Terrorists and Groups.

d. Cases where the applicant organization, listed principal officers, directors,
trustees, or named potential grantees are included in the list of foreign
terrorist organizations (FTOs) designated by the U.S. Department of State
under the Antiterrorism and Effective Death Penalty Act of 1996. The list is
obtained from http://www.state.gov/s/ct/. See Exhibit 7.20.4-5.

Note: All determination agents, including agents involved in the screening process
as well as agents working regular inventory cases, must search the EXCEL
spreadsheet containing the Comprehensive List of Terrorists and Groups for
cases described in items c) and d) above. Any questions regarding a name
on the list can be directed to the EO Technical contact.

(2) Cases where the applicant organization is located in or plans to conduct activi-
ties in, or send funds or materials to individuals or entities located in or
conducting activities in, or has officers or directors that are located in a country
designated as a state sponsor of terrorism under the Export Administration Act
and regulated by OFAC must be coordinated with EO Technical prior to any
final processing. These countries currently include:

a. Cuba
b. Iran
c. Iraq
d. Libya
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e. North Korea
f. Sudan
g. Syria

(3) Cases in which the facts and circumstances indicate a strong likelihood of a
terrorist connection by the applicant will be coordinated with the EO Technical
contact during case processing.

(4) If paragraphs (1) through (3) are applicable, complete the Potential Terrorist
Connection Checklist. The checklist is shown in Exhibit 7.20.4-5.

7.20.4.8
(11-01-2004)
Exempt Organizations
Technical E-Mail Box
and Telephone Inquiries

(1) Determination specialists may seek assistance on technical matters from EO
Technical though an E-Mail Box or by contacting a designated subject matter
expert by telephone.

• Determination specialists should advise their immediate manager of their
intention to request informal assistance from EO Technical, whether by
e-mail or telephone.

• E-Mail inquiries should be sent to *TE/GE-EO (the asterisk is required), and
secure messaging must be used if the inquiry includes taxpayer informa-
tion.

• The agent’s immediate manager must be copied on any e-mail inquiry. (If
the manager is not copied, the inquiry will be returned without a response.)
Similar procedures should apply to advising an immediate manager about
informal assistance requested from EO Determinations Quality Assurance.

(2) EO Technical will assign incoming e-mail requests to senior tax law specialists
based on their areas of expertise. EO Technical will provide a response within
5 work days of assignment to the tax law specialist. If more time is required to
respond, EO Technical will send an interim reply providing an estimated time
frame for the response.

7.20.4.9
(11-01-2004)
Processing Guides

(1) Processing guides are intended to provide aid in handling special determina-
tion issues. Generally, a guide will provide standards that should be reviewed
to help determine whether an organization is qualified for the determination
letter requested.

a. Organizations that apply for exemption representing that they intend to be
involved in providing charitable housing through a low income housing
partnership that offers tax credits should be reviewed based on the
standards set forth in the Low Income Housing Tax Credit Limited Partner-
ship memorandum (see Exhibit 7.20.4-6).

b. Form 1024 applications filed by voluntary employee beneficiary asso-
ciations (VEBA) seeking recognition of exemption under IRC 501(c)(9)
should be reviewed based on the standards set forth in the VEBA
Reference Guide Sheet and the accompanying VEBA Reference Guide
(see Exhibit 7.20.4-7).

c. Requests for approval of set-asides under IRC 4942(g)(2) should be
reviewed based on the standards set forth in the Reference Guide Sheet
for Processing Set-Aside Requests, the accompanying “ Law at a Glance,”
and sample private rulings (see Exhibit 7.20.4-8).

d. Applications for recognition of exemption under IRC 501(c)(3) filed by
health care providers, such as hospitals, clinics, and health maintenance
organizations, should be reviewed based on the standards set forth in the
Guide Sheet and Reference Guide for Hospitals, Clinics and Similar
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Health Care Providers (see Exhibit 7.20.4-9). This guideline was previ-
ously issued in the FY 2004 Exempt Organizations Continuing
Professional Education (CPE) text.

e. Applications for recognition of exemption under IRC 501(c)(3) filed by or-
ganizations, which are closely affiliated with state institutions or Indian
tribal governments, should be reviewed based on the standards set forth
in the Guide Sheet and Reference Guide for IRC 501(c)3) Organizations
Closely Affiliated with State or Indian Tribal Governments (see Exhibit
7.20.4-10). This guideline was previously issued in the FY 2004 Exempt
Organizations Continuing Professional Education (CPE) text.

f. Requests for advance approval of individual grant procedures filed by
private foundations under IRC 4945(d)(3) and IRC 4945(g) should be
reviewed based on the criteria set forth in the Guide Sheet and Instruc-
tions for Advance Approval of Individual Grant Procedures (see Exhibit
7.20.4-11).

g. Applications for recognition of exemption under IRC 501(c)(3) filed by
limited liability companies, and by organizations associated with limited
liability companies, should be reviewed based on the Limited Liability
Company Reference Guide Sheet and accompanying Instructions (see
Exhibit 7.20.4-12).

h. Applications for recognition of exemption under IRC 501(c)(3) filed by
charter schools should be reviewed based on the criteria set forth in the
Charter School Guide Sheet and the accompanying Reference Guide (see
Exhibit 7.20.4-13).
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Exhibit 7.20.4-1 (11-01-2004)
Private School Determination Case Checksheet

Private School Determination Case Checksheet
Name of Organization:

This checksheet is to be used to classify applications for recognition of exemption from federal income
tax under IRC 501(c)(3) filed by private elementary or secondary schools and organizations that support
such schools.
If at least one question in Category A and one question in Category B are answered affirmatively, call
the EO Technical private school contact.
If the application for exemption does not provide enough information to answer a particular question, the
specialist should request the information from the organization, or other appropriate source, as
discussed with the EO Technical contact. Specialists should not hesitate to call the designated EO
Technical contact for informal assistance in developing and analyzing private school cases.

Category A (YES/NO)
1. Is the applicant organization a private elementary or secondary school?
2. Does the applicant organization support the activities of private elementary or secondary schools?

Category B (YES/NO)

1. Is the applicant organization located in Mississippi or Louisiana?
2. Has the applicant organization ever been denied exemption?
3. Has the applicant organization ever had previous IRC 501(c)(3) status revoked?
4. Has the applicant organization ever been described or adjudicated as racially discriminatory by a
court or governmental administrative body?
5. Was the applicant organization formed at the time of public school desegregation in its area?
6. Are there any indications of actual racial discrimination present (third party complaints, etc.)?
7. Did the applicant operate as a taxable organization before filing its application for exemption and, if
so, is there any evidence of prior discriminatory operations?
8. Is the applicant organization a successor organization to an organization described in questions 2
through 7?
9. Is the applicant organization supporting one or more organizations described in questions 1 through
8?

The completed checksheet should be inserted in the administrative file on the left side of the folder and
will become part of the permanent record in the case for purposes of post review and records retention.
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Exhibit 7.20.4-2 (11-01-2004)
Private School Worksheet

School Worksheet

Rev. Proc. 75–50

a. Section 4.01 - Racially nondiscriminatory policy statement must be in one of the following:

Articles of Incorporation or Amendments thereto

Bylaws or other governing instrument

Resolution, signed and dated by the members of the governing body

Give location in file___________________________________________

b. Section 4.02 - Do copies of any brochures, application forms, advertisements and catalogues dealing with
student admissions, programs and scholarships, as well as representative copies of all written advertising used
as a means of informing prospective students of programs, contain a statement of racially nondiscriminatory
policy?

Yes ____ No_____

If not, is there a statement signed by one of the principal officers that future literature will contain the required
statement?

Yes ____ No_____

Give location in file___________________________________________

c. Section 4.031(a) - Do we have the entire page of the newspaper in which the notice of nondiscriminatory
policy was published?

Give location in file___________________________________________

Yes ____ No_____

d. Section 5.011 - Is there a numerical schedule showing the racial composition for the current academic year,
and projected as far as may be feasible for the next academic year, of (a) the student body, (b) faculty, and (c)
administrative staff?

Yes ____ No_____

Give location in file___________________________________________

e. Section 5.012 - Is there a schedule providing the number and amount of loans and scholarships awarded to
students enrolled by racial/ethnic categories?

Yes ____ No_____ N/A (If no loans or scholarships awarded.)

Give location in file___________________________________________

f. Section 5.013 - Is there a list of incorporators, founders, board members, and donors of land or buildings?

Give location in file___________________________________________

g. Section 5.014 - Is there a statement indicating whether any incorporators, founders, board members, and
donors of land or buildings have an objective to maintain segregated public or private school education?
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Exhibit 7.20.4-2 (Cont. 1) (11-01-2004)
Private School Worksheet

Give location in file___________________________________________

h. Section 7 - Is there a statement signed by one of the officers that records will be maintained in accordance
with Rev. Proc. 75–50?

Give location in file___________________________________________
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Exhibit 7.20.4-3 (11-01-2004)
Gaming Case Development Paragraph

You indicated in your application that your fundraising activities include bingo.
• What percentage of your total time will you devote to bingo?
• How often will bingo games be conducted?
• What percentage of funds will be for the operation of bingo games?
• Are your bingo games administered solely with volunteer labor? If not, please explain compensation.
• Did you ask for a copy of the state and/or local laws that allow bingo or gaming of any kind?
• Where will the bingo games take place? Who owns the bingo hall? Is the bingo hall owner on your

board of directors? Are bingo games held at the hall every night by a different nonprofit organization? Is
the owner of the hall on the board of directors of these other nonprofit organizations?

• An organization engaging in business activities to further exempt purposes may qualify for exemption
under section 501(c)(3) of the Code if a sufficient amount of money is generated for charity. Please
supply the following information regarding your bingo activity for the current year so we can determine if
you meet this requirement.
Gross income (amount taken in at door)
Prizes paid out
Rent
Other expenses (itemized)
Net income available for charity

• Please submit proposed budgets detailing the bingo operation for the next two years in the same
manner requested above.
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Exhibit 7.20.4-4 (07-20-2010)
Group Ruling Checklist

GROUP RULING CHECKLIST

Organization Name:

Initials:

Date:

The parent organization should submit a statement in writing addressing the issues referred to in the section
titled “Statement of Intent. ” In the case that one or more of these issues is not addressed, the Group Ruling
Resolution (location of file) can be modified and used. In addition to this statement, complete pages 2 and 3 of
this checklist as necessary.

Statement of Intent Yes No N/A Comments

The parent has established that its subor-
dinates are:

............................................Affiliated with it.

............Subject to its general supervision or
control.

....All exempt under the same paragraph of
IRC 501(c).

...All on the same accounting period as the
parent if they are to be included in the
same return.

A detailed description of the purposes and
activities of the subordinates including the
source of receipts and nature of expendi-
tures.

A sample copy of the subordinates’ uniform
governing instrument which has been
adopted by the subordinates has been
provided. Alternatively, a representative
instrument may be submitted.

The statement includes an affirmation that
the subordinates’ purposes and activities
are as set forth in the second and third
requirements above.

A statement has been secured that each
subordinate has furnished written authori-
zation to be included in the group
exemption letter.

A list of the subordinates who previously
have been recognized as exempt from
Federal income tax has been secured.
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Exhibit 7.20.4-4 (Cont. 1) (07-20-2010)
Group Ruling Checklist

If the subordinates are described in IRC
501(c)(3), an affirmation that, to the
officer’s knowledge and belief, no listed
subordinate is a private foundation as
described in IRC 509(a) has been secured.

If the subordinates are described in IRC
501(c)(3), an affirmation from an officer
has been secured stating that they are
organized within 27 months from the date
of the submission or if any are organized
more than 27 months, that the organization
agrees to accept the postmark date of their
request as the effective date of the group
exemption. (This does not apply to subor-
dinates that are churches as classified
under sections IRC 509(a)(1) and IRC
170(b)(1)(A)(i).) Also, you may consider
granting relief under Reg. 301.9100-1.

Verified that the parent organization has
submitted a list of the names, addresses,
and EIN’s (an SS-4 for those who have not
yet had a number assigned) for all subordi-
nates to be included in the group
exemption.

For any school affiliated with a church, the
information has been submitted to comply
with the provisions of Rev. Rul. 75-231,
1975-1 C.B. 158.

Activities - Issues to consider and/or
develop:

YES NO N/A COMMENTS

If the subordinates are filing a group
return, have you secured an SS-4 from the
organization? A group return requires a
separate EIN.

If the organization has multiple subordi-
nates, have you verified the organization
type of each subordinate (corporation, as-
sociation, trust)?

If the organization wishes to use the
formation date of each subordinate as the
effective date of its exemption, have you
obtained conformed copies of the organiz-
ing documents?
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Exhibit 7.20.4-4 (Cont. 2) (07-20-2010)
Group Ruling Checklist

If the organization does not wish to use the
formation date of each subordinate as the
effective date, have you determined why?
If there are a large number of subordi-
nates, if the subordinates were formed
more than 27 months prior to application,
or if there is another reason why the
formation date would not be feasible, have
you documented your case file appropri-
ately?

Have all of the activities of the subordi-
nates been completely developed? Would
each subordinate qualify for independent
exemption?

If the parent organization has only one
subordinate, have you considered the ad-
vantages of group exemption to the
applicant? What is its purpose of applying
for a group exemption if the parent can
conduct the activities of the subordinate
itself, especially if the organizations share
board members?

Did you consider whether the subordinates
share the same governing body or facility/
address of the parent.

Are the subordinates small churches? If
so, consider obtaining a Schedule A for
each subordinate. Did you verify member-
ship, facility and activity issues for each
small church? Did you consider upgrading
to Grade 12 if any of the subordinates
have less than 20 members? Church
group exemptions should be scrutinized
very closely.

Did you consider whether the applicant or
any of the subordinates meet Grade 12
case criteria? If so, you may want to
upgrade the case, involve a Grade 12
agent or involve your manager.
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Exhibit 7.20.4-4 (Cont. 3) (07-20-2010)
Group Ruling Checklist

Did you consider requesting microfiche for
the parent organization if it is already
exempt? Did you review activities of the
parent in relation to activities of the subor-
dinates? If the parent had certain activities
that required additional development, did
you ask if subordinates are involved in the
same activities?

Did you question fundraising to determine
if gaming, professional fundraisers,
telemarketers, etc., are part of fundraising
activities? Potential problem with organiza-
tion holding bingo games: Organization
can only hold a certain number of
“sessions.” Therefore, the parent sets up
numerous subordinates that each hold
sessions.

Did you obtain complete financial informa-
tion for the subordinates rather than just
determining the source of the revenues or
expenses?

Are there multiple subordinates with
different activities? If so, did you consider a
refusal to rule? Group exemption letters
are typically limited to organizations that
are basically identical in form and function
to the parent. Activities may be too broad
to make a determination as to whether
every subordinate will meet the require-
ments of the section. In cases where we
will rule, did you develop activities and
financial information of each subordinate,
rather than obtaining a generalized
statement or sample regarding how the
subordinates as a whole will operate?

Will the organization be the beneficiary of
taxable or tax-exempt bonds? Taxable
bonds may be acceptable. However, tax-
exempt bonds are not. Does your case
development specifically indicate “tax-
exempt bonds”?
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Exhibit 7.20.4-5 (11-01-2004)
Potential Terrorist Connection Checklist (Rev. 10/2002)

Complete this Checklist only when the information in the case is consistent with the information in the Memo-
randum dated May 10, 2002, as revised.

EDS Case Number: _________________

Was this case identified in screening or in regular inventory? ____________

1. Transfer to EO Technical - NO Coordination Prior to Transfer Necessary
____Representation in Application of Suspected Terrorist Activity
____Credible Evidence of Suspected Terrorist Funding/Other Support
____Organization Listed in Comprehensive List of Terrorists
____Officer Listed in Comprehensive List of Terrorists
____Grantee or Similar Designee Listed in Comprehensive List of Terrorists

On Form 3778, write “Potential Terrorist Connection.”

2. Coordinate with EO Technical
a. ____Applicant is organized or operated in or has affiliations with:

____Cuba

____Iran

____Iraq

____Libya

____North Korea

____Sudan

____Syria

____Other (complete 2.b.)
b. ____Strong likelihood of a possible terrorist connection: List reasons.
_________________________________________________________
_________________________________________________________
c. ____ EO Technical Contact determines transfer of case to EO Technical necessary.
d._____EO Technical Contact determines transfer of case to EO Technical not necessary. List reasons
discussed.
_________________________________________________________
_________________________________________________________

3. Case Does Not Require Transfer or Coordination with EO Technical
a. List reasons case was considered:
_________________________________________________________
_________________________________________________________
b. Who made the determination that the case did not have a potential connection?
_________________________________________________________
_________________________________________________________

4. Make two copies of this checklist. Rubber-band one copy of this checklist to the outside of the file
folder. Send the other checklist to IRS, TE/GE, Attn: Mr. Lewis, EO Group 7822, Room 4508, P.O. Box
2508, Cincinnati, OH 45201.
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Exhibit 7.20.4-6 (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-6 (Cont. 1) (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-6 (Cont. 2) (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-6 (Cont. 3) (04-01-2008)
Low Income Housing Tax Credit Limited Partnership Memorandum
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Exhibit 7.20.4-7 (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 1) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 2) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 3) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 4) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-7 (Cont. 5) (09-01-2006)
VEBA Reference Guide
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Exhibit 7.20.4-8 (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 1) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 2) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 3) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 4) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)

Special Determination Issues 7.20.4 page 41

Cat. No. 36938D (07-20-2010) Internal Revenue Manual Exhibit 7.20.4-8
36938025Any line marked with a #

is for Official Use Only IRS-JW-220-000918

Obtained by Judicial Watch, Inc. via FOIA 



Exhibit 7.20.4-8 (Cont. 5) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 6) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 7) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 8) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-8 (Cont. 9) (09-01-2006)
Processing Set-Aside Requests Under IRC 4942(g)(2)
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Exhibit 7.20.4-9 (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 1) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 2) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 3) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 4) (09-01-2006)
Health Care Providers Reference Guide

Special Determination Issues 7.20.4 page 51

Cat. No. 36938D (07-20-2010) Internal Revenue Manual Exhibit 7.20.4-9
36938035Any line marked with a #

is for Official Use Only IRS-JW-220-000928

Obtained by Judicial Watch, Inc. via FOIA 



Exhibit 7.20.4-9 (Cont. 5) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 6) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 7) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 8) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 9) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 10) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-9 (Cont. 11) (09-01-2006)
Health Care Providers Reference Guide
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Exhibit 7.20.4-10 (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments
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Exhibit 7.20.4-10 (Cont. 1) (09-01-2006)
Organizations Closely Affiliated With State or Indian Tribal Governments
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"tax examiner". In subparagraph (d), deleted "Assign the referral to a classifier", and replaced with 
"File in designated location to be classified".  

(12) Paragraph (3) of IRM 4.75.5.5, editorial changes are made. The phrase "and FLC updated to 
'Pending Future Year'" is appended to the end of the sentence.  

(13) Paragraphs (4) and (5) of IRM 4.75.5.5 are removed. Whistleblowers are addressed in IRM 4.75.4
and IRM 25.2.2.  

(14) Paragraph (6) of IRM 4.75.5.5 is rewritten in paragraph (4), and the alpha list is removed.  

(15) Paragraph (7) of IRM 4.75.5.5 is removed as the procedures are stated in paragraph (4) and 
throughout the manual.  

(16) Paragraph (8) of IRM 4.75.5.5 is rewritten into paragraph (5).  

(17) Paragraph (9) of IRM 4.75.5.5 is rewritten into paragraph (6).  

(18) Paragraph (10) of IRM 4.75.5.5, the list and table are replaced with an updated table.  

(19) Paragraphs (11) and (12) of IRM 4.75.5.5 are removed. Information item cases are no longer 
closed to EO Classification-Referrals.  

(20) Paragraph (13) of IRM 4.75.5.5 was rewritten and renumbered as paragraph (7). Deleted 
reference to "exempt organizations" for jurisdiction purposes and replaced with the broader term 
"entities under EO jurisdiction".  

(21) Paragraphs (14) and (15) of IRM 4.75.5.5 are renumbered as paragraphs (8) and (9).  

(22) IRM 4.75.5.6, editorial changes are made.  

(23) IRM 4.75.5.7, the word "Federal" is changed to "EO".  

(24) IRM 4.75.5.9, title is changed. The text of bullet (c) in paragraph (2) is modified. Paragraph (3) is 
removed, and paragraph (4) is renumbered as paragraph (3).  

(25) Added IRM 4.75.5.10, Referral Case Delivery.  

(26) Exhibit 4.75.5-1 includes a revised Information Item Tracking Sheet.  

(27) Added Exhibit 4.75.5-2, Information Items Record Keeping System – Information Database, to 
present a graphic of the input screen of the referral database.  

Effect On Other Documents 

This manual supersedes IRM 4.75.5 dated 05-13-2005. 

Audience 

The Tax Exempt and Government Entities Operating Division and primarily Exempt Organizations 
examiners will use this IRM. 

Kenneth C. Corbin 
Acting Director, Exempt Organizations

IRS-JW-220-000979

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-000980

Obtained by Judicial Watch, Inc. via FOIA 



 

4.75.5.3 (05-13-2005) 
Sources of Information Items 

(1) Information items may come from a variety of sources including:  

a. EO employees conducting examinations or processing determinations  
b. Other IRS functional areas  
c. The media  
d. Other federal agencies, e.g., Department of Labor, Department of Housing and Urban 

Development, or Department of Justice  
e. State and local government agencies and officials  
f. Members of the exempt organization community  
g. The general public  
h. Members of Congress 

Note: IRC 7217 prohibits Executive Branch influence over taxpayer audits and 
other investigations, and requires the reporting of violations to the Treasury 
Inspector General for Tax Administration (TIGTA). Any employee receiving an 
information item originating from the White House or any Executive Branch office 
should immediately report the item to his or her supervisor or to the Director, EO 
Examinations, for a determination as to the applicability of IRC 7217 and 
necessary action. See IRM 1.54.1.9.1(3)(c).  

 
4.75.5.4 (08-07-2013) 
General Procedures 

(1) The EO Classification-Referrals unit receives all incoming information items. A tax examiner (TE) 
inputs the information item in a database and, where appropriate, sends an acknowledgment letter 
to the informant. The information item is set aside awaiting "classification".  

Note: An informant that constitutes a "whistleblower" is addressed in IRM 4.75.4.7. 

(2) The classifier places the case in "classifier" status within 30 days of receipt to determine if the case 
is subject to EO jurisdiction.  

(3) EO Classification-Referrals will act promptly on information items. Classifiers will begin evaluating 
information items. Classifiers must determine if the entity is:  

An organization recognized as tax-exempt and described under IRC 501(c) or 501(d)  
A church or other organization described in IRC 508(c)(1)  
A political organization  
A taxable private foundation  
An EO BMF status 36 organization  
An EO BMF status 40 organization  
An IRC 4947(a)(1) non-exempt charitable trust  
An IRC 4947(a)(2) split-interest trust  
A disqualified person, self-dealer, manager, donor or donor advisor for purposes of Form 
4720-A  
A whistleblower as provided by in IRM 4.75.4 and IRM 25.2.2.  

(4) If the entity on referral is not any of the type indicated in paragraph (1), the classifier will give the 
information item to the TE, and then the TE will route the information item to W&I, SB/SE or LB&I. IRS-JW-220-000981
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(5) Information items classified as having examination potential will be identified in the referral 
database as "pending" to be assigned to a field exam group.  

(6) With respect to Specialist Referral System (SRS), fraud, and FIU referrals, a "fast-track" procedure 
has been implemented to identify and expedite those information items determined to have high 
priority. A classifier reviews all incoming information items daily and identifies those requiring 
expeditious handling.  

(7) All high priority referrals are included in this expedite procedure, as well as allegations of fraud with 
supporting documentation and certain critical initiatives and projects. Referrals identified for 'fast-
tracking' are assigned to a classifier immediately, and evaluated on a next-case basis.  

(8) A classifier will determine whether an information item:  

a. Has examination potential.  
b. Has no examination potential.  
c. Should be considered in a future year.  
d. Needs additional information to make a decision.  
e. Should be referred to the EO Referral Committee. See IRM 4.75.5.6.  

(9) Information items that should be referred to the EO Referral Committee are items:  

a. Containing evidence or allegations of political or lobbying activities.  
b. Containing evidence or allegations of financial transactions with, including contributions to, 

individuals or organizations with known or suspected terrorist connections.  
c. Containing evidence or allegations involving a church.  
d. Involving high-impact issues (e.g., the decision may result in media attention).  
e. Involving sensitive cases (e.g., the information was submitted by an elected official (other 

than Congress or Executive Branch)).  
f. Submitted by a Member of Congress (or Congressional staff).  
g. Involving other factors indicating that review by the EO Referral Committee would be 

desirable for reasons of fairness or integrity.  

(10) Copies of information items subject to review by the EO Referral Committee will be accumulated 
and mailed (or placed in a share drive) for each member of the committee. The committee will 
discuss and classify those receipts and document the issues and reasons for selection or non-
selection for each information item in the database.  

(11) The EO Referral Committee reviews the referred information items on a monthly basis using the 
"reasonable belief standard." See IRM 4.75.5.7.  

(12) When a suspected terrorist connection is discerned from the referral, the authorized classifier will 
name-check the entity/individual against the Specially Designated Nationals (SDN) list at the Office 
Of Foreign Assets Control (OFAC) website. If confirmed the authorized classifier will bring this to 
his/her manager’s attention. Manager will work with FIU groups and process the information item 
accordingly.  

 
4.75.5.5 (08-07-2013) 
EO Referral Procedures 

(1) EO Classification-Referrals will maintain a database of all information items. The database is used 
to print an EO Information Item Tracking Sheet (Tracking Sheet), which will be attached to the 
original information item when it is received. The Tracking Sheet will remain attached to the 
information item until all actions are completed. Each person handling the information item will IRS-JW-220-000982
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(1) "Reasonable belief" for these purposes, means the information item, when considered fairly and in 
light of other reliable information, if available, demonstrates that a violation of the EO tax laws may 
have occurred or appears likely to lead to the discovery of a violation upon examination. In making 
this determination, EO Referral Committee members are expected to use their experience, 
judgment, and concern for fairness.  

 
4.75.5.8 (05-13-2005) 
Church Information Items 

(1) The EO Referral Committee will review all information items pertaining to organizations claiming to 
be churches. The EO Referral Committee will determine if the information supports a "reasonable 
belief" that an organization may not be exempt as a church under IRC 501(a), may be carrying on 
an unrelated trade or business within the meaning of IRC 513, or may be otherwise engaged in 
activities subject to any IRC tax, or that IRC 4958 tax may be due from a disqualified person with 
respect to a transaction involving a church. See IRM 4.76.7.4.2 for detailed procedures on 
processing church referrals.  

 
4.75.5.9 (08-07-2013) 
Information Items Record Keeping System - Information Database 

(1) EO Classification-Referrals will maintain a record keeping system for all information items within 
the jurisdiction of EO. The record keeping system will:  

a. Track the receipt and disposition of all information items received.  
b. Properly identify the source of all information items. 

Note: See Document 6379, Exempt Organizations Management Information 
Systems Codes, for the AIMS source codes.  

c. Ensure all decisions relating to examination case selection or non-selection, including the 
evaluation and disposition of all information items and source documents, regardless of merit, 
are documented and associated with the information item record file.  

(2) The EO information item record keeping system will allow management to track all individual 
information items to:  

a. Determine the date the item was received by IRS and EO Classification-Referrals.  
b. Document its movement through the system, including the source of the item, who made the 

decision to examine or not to examine, the rationale for the decision, how the decision was 
implemented, and the present location of the item.  

c. Capture disposal codes, issue codes, survey actions after closure of examinations resulting 
from referrals/information items (will be accomplished electronically using the referral 
database).  

(3) The following items will be stored in a secure, systematic, and retrievable manner for three years 
from the last action date on the file (e.g., the date classified and closed as not selected, or the date 
the examined return closed through Classification):  

a. Information items and related documents  
b. EO Information Item Tracking Sheets  

 
IRS-JW-220-000985
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4.75.5.10 (08-07-2013) 
Referral Case Delivery 

(1) For all referrals selected for assignment to a field group, from those left on "pending" status in the 
referral database, EO Case Selection and Delivery group (CS&D) will establish the returns on the 
Audit Information Management System (AIMS) and Reporting Compliance Case Management 
System (RCCMS). If an organization filed both Forms 990 and 990-T, both returns will be 
established on AIMS and RCCMS.  

(2) CS&D will:  

a. Update the information in the referral database.  
b. Print the Referral Tracking Sheet and attach it to the front of the information item.  
c. Retain a copy of the Referral Tracking Sheet and information item and file these in "Closed 

Referral Files" for record keeping purposes.  
d. Forward the established returns to the appropriate group.  

 
Exhibit 4.75.5-1 (08-07-2013) 
Information Item Tracking Sheet 

 
 
 

EO Referral Tracking Sheet

EIN: NAME: Area Office:  

ADDRESS: POD:  

CITY, ST ZIP: EGC:  

IRS Received Date: Category Code: Control Number:  

Classification Rcvd Date: Future Year Reopen 
Date:

Priority:  

File Location Code: Letter 
Sent

 Final Determination :

Informant

Name:  Date Letter Sent:

Address:  Form 13909:  Form 
5666:

 

City, ST Zip:  Form 3949A:   

Classifier

Txpd: Form: MFT: 7611 Procedures Apply:  Case 
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4.75.15.5 (01-01-2006) 
No Change With Written Advisory Examinations 

(1) During the examination of Form 990, 990-EZ, 990-PF, 990N, or 990-BL the examiner 
may encounter minor issues which, if enlarged, could jeopardize the exempt status of 
the organization. The examination is considered a no change, but the examiner will 
issue a no change with advisory letter. This letter will include the appropriate narrative 
addressing the issues revealed by the examination.  

(2) All no change cases should be submitted totally electronic on Reporting Case Control 
Management System (RCCMS). These include cases closed with RCCMS Disposal 
Codes (DC) 107, 213, 214 or 302 only (AIMS DC 02, 08, 52, or 53). The appropriate DC 
should be written on the 3210. PACI and NMF cases are excluded from this process.  

(3) No change with written advisory letters are appropriate for, but not limited to, the 
following situations:  

• Failure to timely file annual information return - Form 990 or 990-PF  
• Failure to timely file required Federal tax returns  
• Failure to file or failure to furnish required payer information returns 

(Forms 1099, W-2, W-2G, etc.)  
• Where reasonable cause is not shown, notification that the Campus will 

assess penalties for failure to file Forms 1099  
• Failure to file Forms 1099 or W-2G for certain gambling winnings  
• Failure to withhold applicable federal income tax at the rate of 28 percent 

for certain gambling winnings over $5000  
• Failure to secure taxpayer identification numbers of payees prior to 

making payments, and resulting backup withholding requirements  
• Filing an incomplete or inaccurate Form 990 or 990-PF  
• Failure to comply with IRC § 6113 requirements regarding notification of 

nondeductibility of contributions  
• Failure to identify special fund-raising activities  
• Improperly combining income from different sources instead of reporting 

each source on appropriate lines  
• Improper netting of income and expenses on Form 990 or 990-PF  
• Failure to report required officer/trustee compensation and other data  
• Failure to notify the IRS of changes in purpose, character, or method of 

operation  
• Engaging in activities which, if enlarged, or ongoing could jeopardize 

exempt status  
• Failure to maintain adequate books and records  
• Failure by IRC § 501(c)(7) organizations to comply with the nonmember 

recordkeeping requirements of Rev. Proc. 71-17  
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• Advisory to IRC § 501(c)(7) organizations to monitor compliance with the 
15 percent nonmember income and 35 percent combined investment 
income/nonmember income guidelines of Public Law 94-568  

• Where tax changes are made to related returns, or delinquent related 
returns are secured (e.g. Forms 990-T, 4720, 940, 941, etc.) an advisory 
statement should be included in the letter for the primary return, noting 
the issue on the related return, and that a separate letter or report will be 
provided for such related examination  

• Changes to income, deduction, or balance sheet items on a Form 990 or 
990-PF where there is no change to an organization's tax liability  

• Other compliance issues not listed above are present which warrant the 
issuance of a written advisory to the organization  

(4) No change with written advisory letters are not appropriate in situations where:  

a. Modification or revocation of exempt status is warranted;  
b. Modification of foundation status is warranted;  
c. Imposition of, or adjustment to unrelated business income tax is 

warranted; or  
d. Imposition of, or adjustment to Chapter 41 or 42 tax liability is warranted.  

(5) Letter 3609 should be prepared using RCCMS software and the pattern paragraphs 
within the program. When the pattern paragraphs are not appropriate for the issues of a 
particular examination the EO examiner should select the option to write custom 
paragraphs.  

(6) See table of letters for use in" No Change With Written Advisory Cases" included in 
Exhibit 4.75.15-1.  

(7) See IRM 4.75.16 for the proper disposal code for no change cases...  

Note: In the case of a surveyed claim when no examination has taken place, an 
examination letter does not need to be issued. The case should be closed using Form 
5599 in lieu of Form 5596.  
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PC 8302 DUAL TRACK - POLITICAL ACTIVITIES FROM 
CLASSIFICATION 

 
 

                                                                         Page 1 of 6                                                              6/25/2013                                         

OVERVIEW 
Project Code (PC) 8302 relates to Dual Track political referrals received in classification.  
These referrals may come from several sources, including a letter from an informant or 
member of the organization or a media lead.  EO needs to ensure that organizations involved 
in political activities are in compliance with the tax laws. 
NOTE:  The project will be located on the R-Drive in the folder named PC 8302 – Dual Track 
Referrals.   

ROO MANAGER 
The ROO Manager will: 
 Facilitate case building to expedite processing of cases. 

 
EO CLASSIFICATION - REFERRALS / ROO ANALYST 
 
EO Classification will provide the political referrals in electronic format.  Classification will load 
the referrals onto the R-Drive in the sub-folder named Folder 6 - ROO Analyst Only.  Every 
Monday Classification will email a spreadsheet via an electronic Form 3210, of the cases 
loaded onto the R-drive for the previous week, to the ROO Analyst.  The ROO Analyst will 
verify that the referrals listed on the spreadsheet are in the folder.  The ROO Analyst will then 
run the organizations through RICS to get the entity data and then upload the cases to the 
EOCA Database.  The Analyst will then move the referrals from Folder 6 to the Political 
Referrals from Classification folder. 
The RAIC will place the cases in the Classification, PARC Referrals folder on the R-drive.  The 
RAIC will email Classification – Referrals via an electronic Form 3210 and a spreadsheet of 
the cases, to notify them the cases are ready to be assigned to the PARC members.   
If EO Classification/ ROO Analyst/or anyone else receives New Information on Referral they 
should look on the R Drive in Folder 1 – “To be Assigned” and place the information in the 
appropriate case folder. If there is no case folder for the information then place the information 
on the R Drive in the folder name “New Information on Referrals folder” and E –mail RAIC that 
you put something in the New information on Referrals folder.  
If the PARC wishes to return cases to the ROO, then Classification Unit will prepare and send 
a Form 3210 listing the cases to the RAIC and will E-Mail the RAIC of the cases being return. 
Then Classification Unit will place the cases on the R Drive in the file folder name, “Folder 7 – 
Referrals Cases Return to ROO from PARC”.   
 

TAX EXAMINER/ROO CLERK 
The TE Examiner/ROO Clerk will: 

1. Establish a folder on the R-Drive in the PC8302 – Dual Track Political Referrals folder 
for each organization using the following naming convention:   Referral Control Number 
EIN_Name Control_PC8302.  For example:  12345 12-3456789 ABCD PC8302.  The 
folder will be established in the “PC 8302 – Folder 1 – “To Be Assigned” Folder. 
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2. Place the electronic referral in the folder for the organization using the following naming 
convention.  REF Referral Control Number EIN_Name Control_PC8302.  For example: 
REF 12345 12-3456789 ABCD PC8302. 

3. Complete only the first section of the project Leadsheet (EIN, Year, PC, Name, 
Address, etc.) and the header of pages 2 through 4.   An electronic version of this file 
will be placed in the folder for the organization using the following naming convention:   
Referral Control Number EIN_Name Control_PC8302.   For example: 12345 12-
3456789 ABCD PC8302.      

4. IDRS Research: The TEs will not be required to run IDRS when building PC 8302 Dual 
Track Referrals cases.  Classification will include IDRS prints with each of the referrals. 
The TE’s should check the file to see if IDRS prints are there. If Classification has not 
run IDRS, the TE’s will Run INOLES, BMFOLI, BMFOLO, BMFOLZ and AMDISA and 
save an electronic version of the prints.   The electronic version of these will be 
contained in one file and the file will be placed in the folder for the organization using 
the following naming convention:   IDRS.  (Note:   If there are multiple documents, 
combine into one document.    Please review “Combining Files In Adobe Acrobat” 
below.) 

5. Save an electronic version of Form 990 for most current two years (if applicable) in the 
organization’s folder on the R-Drive.   An electronic version of these files will be placed 
in the folder for the organization using the following naming convention:   Type of Form, 
Tax Year.   For example:  990 200912 

6. Save an electronic version of Form 4720 for the most current two years (if applicable) in 
the organization’s folder on the R-Drive.   An electronic version of these files will be 
placed in the folder for the organization using the following naming convention:   Type of 
Form, Tax Year.   For example:  4720 200912 

7. Assign cases to ROO Revenue Agents as needed.  Update the case on EOCA to 
Status Code 30.  When a case is assigned to an agent, the case folder shall be moved 
from the “PC8302 – Folder 1 – To Be Assigned” folder to “PC 8302 – Folder 2 – 
Assigned to Agent” folder.  

8. Close cases on the EOCA database by putting them in status 38.    Cases ready to be 
closed on the EOCA database will be located in the “To Be Closed on the EOCA 
Database” folder which is located in the “PC8302 – Folder 4 – RAIC Only – Review 
Completed” folder.   When the case is closed, move the case from the “To Be Closed on 
the EOCA Database” folder to the “Closed on the EOCA Database” folder which is 
located in the PC8302 – Folder 4 – RAIC Only – Review Completed” folder.   

ROO REVENUE AGENT 
The ROO Revenue Agents will: 

1. NOT contact the organization 
2. Retrieve the case file information for the organization from the R-Drive “PC8302 – 

Folder 2 – Assigned to Agent” folder 
3. Review the information in the PC8302 (Political Activity) Job Aids Folder as needed. 
4. Review applicable returns (Form 990/990EZ, 4720, 1120-POL) in the organization’s 

folder on the R-Drive.   (Note:  If the return is not on the R-Drive, the agent must scan 
the return or save it in Adobe Format from SEIN and save an electronic version of the 
return on the R-Drive in the organization’s folder using the following naming convention:  
Type of Form, Tax Year.   For example:  990 200912 

5. Review IDRS information (on the R-Drive) 
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6. Review the organization’s website.    Relevant information must be saved in electronic 
form and placed in the organization’s folder on the R-Drive using the following naming 
convention:  Website.  (Note:  Multiple pages from the organization’s website should be 
combined into one document.  Please review “Combining Files In Adobe Acrobat” 
below.) 

7. If the organization is incorporated, review the state’s website to verify the status of the 
organization’s corporation (if available).  Relevant information must be saved in 
electronic form and placed in the organization’s folder on the R-Drive using the following 
naming convention:  SOS.  (Note: Multiple documents relating to the organization’s 
incorporation should be combined into one document.  Please review “Combining Files 
In Adobe Acrobat” below.) 

8. The RA should use “Disclosure sites” to search for political contributions.  These would 
include Digital Sunlight, Open Secrets and State Websites.  Relevant information must 
be saved in electronic form and placed in the organization’s folder on the R-Drive using 
the following naming convention:  Name of Website.  For example:  Open Secrets.  
(Note:   Multiple documents from the same website should be combined into one 
document.    Please review “Combining Files In Adobe Acrobat” below.) 

9. Research Accurint.   Relevant information must be saved in electronic form and placed 
in the organization’s folder on the R-Drive using the following naming convention:  
Accurint.    (Note:   Multiple files from Accurint should be combined into one document.  
Please review “Combining Files In Adobe Acrobat” below.) 

10. Conduct Internet research.  Relevant information must be saved in electronic form and 
placed in the organization’s folder on the R-Drive using the following naming 
convention:  Name of Website.  For example:  ABC City Times.  (Note:   Multiple 
documents from the same website should be combined into one document.  Please 
review “Combining Files In Adobe Acrobat” below.) 

11. Complete the Leadsheet.  (Note: The file should be named as follows:  Referral Control 
Number EIN_Name Control_PC8302.  For example:  12345 12-3456789 ABCD 
PC8302. 

12. Complete all applicable parts of the Checksheet.  Name the file as follows:   Referral 
Control Number EIN_Name Control_PC8302.  For example:  12345 12-3456789 ABCD 
PC8302. 

13. Using risk analysis, recommend Exam (Field or OCEP), Compliance Check, Future 
Year, or Accept as Filed.    

14. If a case is recommended for examination, OCEP, Future Year and or Compliance 
check you do not complete the ROO Case Cover Sheet and or ROO AIMS 
Establishment Form.  You just make your recommendation and On EOCA database you 
should update the PIC code, years of Exam, etc. 

15. Save a copy of the Case Chronology (Form 5464) from the EOCA database after the 
case has been closed on the database.  (Note:  As of the date of these procedures, the 
Form 5464 can be accessed from the database by clicking on “Preview CCR”, 
maximizing CCR on your computer screen, and then clicking on the “Convert to Adobe 
PDF button”, and then saving the PDF file.)  The electronic version shall be placed in 
the folder of organization using the following naming convention:  CCR. 

 
 

IRS-JW-220-001028

Obtained by Judicial Watch, Inc. via FOIA 



                                                                         Page 4 of 6                                                                5/11/2015 

 
    

16. If Form 2363A is needed, save the document and place in the organization’s folder on 
the R-Drive using the following naming convention:  2363A Type.  For example:  
F2363A NTEE Code. The Revenue Agent must send their own F2363As to the FAST 
unit by secure email.  The email address to the FAST unit is *TEGE FAST.   When the 
agent receives confirmation from the FAST unit that the F2363A was received, the 
agent should print that email to Adobe and put it in the case file.   

17. Move your completed case file from the “PC8302 – Folder 2 – Assigned to Agent” folder 
to “PC8302 – Folder 3 – Completed by Agent” folder. 

18. Update case to Status Code 99 and Disposal Code 24 on the EOCA Database. Also 
see item 14 above. 

19. Here are some processing changes, reminders and notes for PC 8302: 
 

A. On the Lead sheet ROO RA should, please discontinuing stating the purpose of the 
project on the Lead sheet in the "RECOMMENDATION:  
FACTS/LAW/ISSUES/RESOLUTION" area. This is not needed. 

B. ROO RA should base their recommendation on FACTS and not Opinions. 
C. ROO RA should focus on the write ups to make sure they support the 

recommendation. 
D. ROO RA should look at the deductibility statement. Should comment on it on the 

recommendation section of the lead sheet. 
E. ROO RA should states on the lead sheet what document they were looking at if they 

refer to a document so the reader can follow the trail. Just cite the source. 
F. On the Checksheet for PC 8302 ROO RA should make sure all boxes have an 

answer, (e.g. Yes, No or N/A) except for boxes where there are numbers should be, 
those should be blank if you can not answer them. 

G. ROO RA should place their recommendation, allegation and resolutions on the Lead 
sheet (section I), Checksheet (Part 9 Item 34) and CCR (be concise and short using 
minimum words). You should also explain why OCEP Examination, Field 
Examination, Compliance Check, and or Accepted as Filed on the Lead sheet, 
Checksheet and CCR. 

 
20. If a cases is return to the RA from the PARC, the RAIC will place the case in the RA’s 

“PC 8302 Folder 2 Assigned to Agent”, the RA will address the PARC concerns and 
then resubmit the case for closing, by adding the documentation, return etc., up dating 
the CCR, up dating EOCA database to Status 99 and Disposal Code 24 and then place 
the case in Folder 3 “Completed by Agent” folder for processing again. 

 
21. For cases that include CD or DVD recordings, the following procedures apply: 

i. The recordings are on CD or DVD and are not saved into the case file 
electronically; 

ii. Listen to the recordings and make notes of any political statements. 
iii. Note the minute mark into the recording when the political statements 

are made; 
iv. Note the exact statement(s) that were made; 
v. Add this information, minute mark and statement, on the Lead sheet 

(section I), Checksheet (Part 9 Item 34) and CCR (be concise and short 
using minimum words) conclusion. 
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NOTES:  
1. Since the file is electronic, no paper copy is required. 
2. If a document is not in Word or Excel, save in PDF format.  
3. Do NOT complete a case follow-up and closing form (i.e. routing sheet) (Appendix IV). 
4. Some organizations appear to be incorrectly reporting lobbying expenses as political 

expenditures on Form 990 and on the applicable schedule. 
5. Lobbying expenses include amounts paid or incurred to attempt to influence any legislation 

through communication with any member or employee of a legislative body, or with any 
government official or employee who may participate in the formulation of legislation. 

6. Any expenditure made for political campaign activities are political expenditures. An 
expenditure includes a payment, distribution, loan, advance, deposit, or gift of money, or 
anything of value. It also includes a contract, promise, or agreement to make an 
expenditure, whether or not legally enforceable.  

7. A Form 990/990EZ, Schedule C must be completed if: 
a. An organization answered “Yes” on Form 990, Part IV, line 3, 4, or 5,  
b. An organization answered “Yes” on Form 990-EZ, Part VI, line 46 or 47,  
c. An organization answered ‘‘Yes’’ to Form 990-EZ, line 35a, because it is subject to the 

section 6033(e) notice and reporting requirements and proxy tax,  
d. An organization has an ownership interest in a joint venture that conducts political 

campaign activities or lobbying activities  
e. An organization elected to be subject to the lobbying expenditure limitations of section 

501(h) by filing Form 5768 and for which the election was valid and in effect for its tax 
year beginning in the year 2009. 

 

Combining Files In Adobe Acrobat 
1. Open Acrobat  
2. Click on “Create PDF” and choose from the drop down options “From Multiple Files”. This 

action opens another screen. 
3. Press “Add Files” section of the page. This action opens another window from which you 

navigate to the folder that contains your PDF files. You can add them one by one, or hold 
down the Control (Ctl) key while you click on the files you want.  Press “Add Files”. 

4. Arrange files in the order in which they should appear in the final document by selecting a 
file name, then Move Up or Move Down until they are all in place. If you forgot to add a file, 
just add it now. If you decide that you do not need one, highlight it and click “Remove”. 

5. Press Next.   Make sure that the “Merge files into a single PDF”, verify the files that are 
listed are the files that you want, and the press “Create”.  Adobe Acrobat will combine the 
files. Acrobat will ask you to save the new file.   Name the file according to the naming 
convention. 

 
Case Closing Procedures 
 

1. All cases must be closed on the EOCA Database with a closing code of “99” and 
disposal code “24” – Dual Track Committee. 
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2. If the RA believes the organization has not conducted impermissible political/lobbying 
activity and there are no “obvious material” issues, the RA will recommend closing the 
case “Accept as Filed”.   

3. If the RA believes:  (1) that there is impermissible political/lobbying activity, or, (2) the 
organization is not operating for exempt purposes and they are not meeting the 
operational test for the Code section of their exemption and/or there are other issues 
that warrant an examination the RA will use risk analysis to determine whether to 
recommend that: 

o A compliance check should be conducted, 
o The case should be sent to OCEP for examination, 
o The case should be sent to the field for examination, 
o The case has no audit potential. 

The RA will state their reasoning in the recommendation.  
*ALL cases are required to go to the Political Action Referral Committee (PARC) for 
review. 
NOTE:  If you have questions about the procedures, contact the RAIC. 

 

ROO REVENUE AGENT IN-CHARGE 
The Revenue Agent In-Charge (RAIC) will:   

1. Review the cases closed by the RAs located in the “PC8302 – Folder 3 – Completed by 
Agent” folder.   Copy completed cases to the “PARC - Referrals” folder which is in the 
“Classification” folder on the R-Drive. 

2. Place a copy of the case checksheet in the “PC 8302 – Dual Track Political Referrals 
Checksheets” folder. 

3. Move the case on the R-Drive from the “PC8302– Folder 3 – Completed by Agent” 
folder to the “PC8302 – Folder 4 – RAIC Only – Review Completed”, “To Be Closed on 
the EOCA Database” folder and in the R:\Classification\PARC – Referrals folder on the 
R drive. 

4. Place a copy of the Closed File Folder from the ”PC 8302- Folder 4- “Closed On EOCA 
Database” to PC 8302- Folders 5 –“Copies Political Referrals to Classification” folder on 
the R Drive and to PC – RAIC Only – Political Action Referral Committee- PARC 
Referrals File folder on the R drive. 

5. RAIC will notify Classification Unit that Closed case ready for the PARC Review via 
Form 3210.  

6. Classification Unit will submit a report to RAIC of the PARC final disposition and RAIC 
will update EOCA Data base to reflect the PARC Disposition. 

7. RAIC will update Summary sheet of All Checksheet and with the PARC final 
Disposition.  

8. RAIC will monitor the folder name “New Information for Referrals folder and place the 
information in the case folder which is assigned to Agent.  

9. If there is case Return from the PARC to the ROO, the RAIC will check “Folder 7 
Referrals Cases Return to ROO from PARC”, update EOCA database to reassign the 
case to the RA who previously worked the case to address the PARC concerns, and 
place the case in Folder 2 Assigned to Agent Folder on the R Drive for the RA to 
process the case again. 

10. Monitor the project. 
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Aprill: Section 501(c)(4) Organizations, the Gift Tax, and the Disclosure Rules 

Election Law Blog Guest Commentary by Professor Ellen P. Aprill 

October 31, 2010 

Recent discussions of whether gifts to section 501(c)(4) organizations that engage in candidate-
related activity are subject to the federal gift tax have failed to make clear an important 
distinction.  This important distinction is whether the contributor is making the gift to the 
organization as a whole or making the gift for its candidate-related activities and, in particular, 
for its candidate-related advertisements.  The distinction can matter not only for gift tax liability, 
but also for disclosure obligations under campaign finance laws.   

Contributors of large sums close to an election are caught between the proverbially rock and hard 
place: the more that they position themselves to avoid gift tax liability, the more likely that they 
may become obliged to disclose their contributions under the campaign finance laws, and vice 
versa.  As explained in detail below for those who are interested, if donors take the position that 
their gifts are for particular candidate-related activities rather than to the organization in support 
of its activities generally, they have a good argument that the gift tax does not apply, but a 
weaker argument for avoiding disclosure obligations under campaign finance laws.  It is possible 
to have the best of both worlds, however, and a determination from the FEC this past spring 
makes it clear how best to achieve that outcome.   

Tax Rules 

Section 501(c)(4) organizations may engage in candidate-related activity, but such activity  
cannot be the purpose or the primary activity of the organization. Under the tax code, a section 
501(c)(4) organization is a tax exempt entity that is operated primarily for the promotion of 
social welfare, which tax regulations define as “promoting in some way the common good and 
general welfare of the people of the community,” including “bringing about civic betterments 
and social improvements.”  An organization can qualify as tax-exempt under section 501(c)(4) 
even if the organization’s only activity is lobbying, so long as the lobbying is related to its 
exempt purpose.   

Applicable tax regulations specifically state that candidate-related activity is not promotion of 
social welfare.  Thus, candidate-related activity cannot be a section 501(c)(4)’s primary activity.  
The IRS has never provided guidance as to what “’primary” means, and advisors differ as to how 
much candidate-related activity a section 501(c)(4) organization can undertake.  Many are 
comfortable if the candidate-related activity is less than 50% of the organization’s total activities.   
How to judge activities is also a difficult task, since guidance is also lacking on that issue. Does 
the organization look to dollars spent, time spent by staff, contractors and volunteers, or some 
combination of the two?    
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Whatever test is applied, what constitutes an organization’s primary activity is judged at the end 
of the organization’s tax year. Section 501(c)(4) organization are not required to be on a calendar 
year; they are free to choose a fiscal year for their operations. 

The gift tax statutes provide that the gift tax is imposed on transfers “for less than full and 
adequate consideration in money or money’s worth,” above the annual exclusion.  The annual 
exclusion is currently $13,000 per year for a gift from one individual to any particular donee.  In 
addition, no gift tax is owed out of pocket until an individual’s total taxable gift exceed 
$1,000,000.  For the first $1,000,000 of gifts during life, an individual will can use a credit 
provided under the tax code; the gift tax on gifts above this $1,000,000 lifetime exclusion is 35% 
for 2010.  

Gift tax generally applies regardless of donative intent. However, transfers in the ordinary course 
of business, such as, for example, a bargain sale, are not subject to gift tax.  The tax regulations 
specify that transfers in the ordinary course of business are those that are bona fide, at arm’s 
length and free from donative intent. To identify a business transaction, the IRS often looks to 
see if there has been bargaining or negotiations between the parties.  

Under the tax code, gift tax generally does not apply to transfers to organizations exempt under 
section 501(c)(3), the organizations that we often refer to as charities.  Similarly, the gift tax does 
not apply to transfers to political organizations, and the tax code cross-references to section 527 
for the definition of political organizations.  Under 527, an organization must be operated 
primarily for candidate-related activities to qualify as a political organization.  When Congress in 
1975 enacted the provision making the gift tax inapplicable to transfers to political organizations, 
legislative history explained that it was “inappropriate to apply the gift tax to political 
contributions because the tax system should not be used to reduce or restrict political 
contributions.” 

The IRS has lost two important cases in which it had asserted that contributions to political 
campaigns were subject to the gift tax.  One of these cases was decided before Congress enacted 
the provision specifically addressing gifts to political organizations, and one was decided after 
the Congressional action, although the years at issue in the case involved years before the 
provision was in effect. 

In the first case, Stern v. United States, 436 F.2d 1327 (5th Cir. 1971), Mrs. Stern attached a 
statement to a gift tax return explaining that her transfers to a group supporting a reform slate of 
candidates were made to protect her property and personal interests by promoting efficiency in 
government and that the funds were used on her behalf for handbills, posters, television and 
radio publicity, and other campaign expenses. The appellate court concluded that these transfers 
were made in the ordinary course of business as transfers for consideration that were bona fide, 
at arm’s length and free from donative intent. Thus, they were not subject to the gift tax.  
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The second case, Carson v. Commissioner, 641 F.2d 864 (F.2d 10th Cir. 1981), involved 
contributions by the taxpayer to general campaign funds of three candidates and direct payment 
of campaign expenses for other candidates, all of which took place prior to the enactment of 
provision specifically providing that the gift tax is inapplicable to transfers to political 
organizations. The appellate court affirmed the decision of the Tax Court that these campaign 
contributions were not gifts within the meaning of the gift tax law.  It declined to adopt the 
position of the Stern court that they were transfers for consideration. 

The IRS, concerned about the implications of the Carson case for contributions to noncharitable 
section 501(c) organizations, acquiesced in the result, but not the reasoning, of the case.  The IRS 
takes the position in official rulings that gifts to section 501(c)(4) organizations, which must be 
primarily engaged in social welfare activities, are subject to the gift tax.    

The leading cases, Stern and Carson, involved contributions made to political organizations or 
directly to candidates, and the money at issue was specifically directed to candidate-related 
activities.  Moreover, the legislative history of the provision providing that the gift tax is 
inapplicable to transfer to political organizations refers to “political contributions.”  Thus, I 
believe that in order to argue to a court that these authorities are relevant and that the gift tax 
does not apply to contributions to a section 501(c)(4) organization that engages in candidate-
related activity, a donor needs to demonstrate that the gift had been made specifically for the 
organization’s candidate-related activities and not to the organization generally or for its  
organization’s primary, social welfare activities. (Certain kind of section 501(c)(4) organizations, 
such as ballot measure committees, may present special considerations.)   

I note that contributors may also seek to avoid the gift tax risk by having the section 501(c)(4) 
organization act as their agent rather than as their done.  If the section 501(c)(4) organization 
agrees to act as a contributor’s agent, no gift will be made to the organization; instead, a gift will 
be made at the time that the section 501(c)(4) organization selects an expenditure, such as 
candidate-related advertisements, to which the contributors funds are then dedicated, and the 
expenditure will be treated as made directly by the contributor at that time for that expenditure.  

Although Stern and Carson provide the basis for an argument that the gift tax does not apply to  
any transfer to the candidate-related activities of section 501(c)(4) organizations, it is far from 
certain that a taxpayer making such an argument would succeed.  Neither Stern nor Carson 
involved an entity that conducted both activities unrelated to a candidate and activities related to 
a candidate, much less an entity required to have a primary purpose that is not candidate-related.  
Both cases predated the statute specifying that the gift tax would be inapplicable to donations to 
political organizations. The provision as enacted applies only to organizations that have a 
primary purpose of accepting contributions or making expenditures for candidate-related 
activities.  Neither the provision as enacted nor any other statutory provision exempts donations 
to section 501(c)(4) organization from the gift tax.    
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Election Law 

Under the federal campaign finance law, any person who in a calendar year spends more than 
$10,000 on an electioneering communication, which is any broadcast, cable or satellite 
communication that refers to a clearly identified candidate for public office and is made within 
30 days of a primary or 60 days of a general election, must file a report with the FEC within 24 
hours.  The report, among other information, includes the names and addresses of all persons 
“who contributed an aggregate amount of $1000 or more to the person making the disbursement” 
since the beginning of the preceding calendar year. The Supreme Court upheld application of this 
provision to a section 501(c)(4) organization in Citizens United; Citizens United is itself a 
section 501(c)(4) entity.  

An FEC regulation specifies that disclosure of donations is required only for those made by 
donors “for the purpose of furthering electioneering communications.”  Thus, if the donation is 
made to a section 501(c)(4) organization for an unspecified use, to further the activities of the 
organization generally, or to further its exempt social welfare purpose, no disclosure of any 
donor will be required for federal campaign finance purposes. 

In the spring of this year, by a 3-2 vote, the FEC interpreted this regulation narrowly in a case 
involving Freedom’s Watch, a section 501(c)(4) organization, and $126,000 in expenditures on 
electioneering communication ads for a special Congressional election in 2008.  As the three 
Republican commissioners later explained, they determined that disclosure of a donor will be 
required only if the donation is made “for the purpose of further the electioneering 
communication that is the subject of the report” (emphasis added). The three Republican 
commissioners wrote that they found “no specific evidence to contradict the assertion of 
Freedom’s Watch that all funds contributed in 2008 were for general purposes (the general 
purpose of Freedom’s Watch was to engage in activities furthering its core issue agenda).” Thus, 
the complaint against Freedom’s Watch was dismissed.  

Although in the Freedom’s Watch case, the section 501(c)(4) organization asserted that 
donations were made for the organization’s general purposes, the language quoted above takes 
the position that donations to a section 501(c)(4) organization for electioneering communications 
in general, but not for a specific electioneering communication, need not be disclosed in reports 
related to a specific electioneering communication.  

The Republican commissioner based their conclusion in the Freedom’s Watch specifically on the 
requirements for reporting of independent expenditures in excess of $200.  There the applicable 
regulations require “[t]he identification of each person who made a contribution in excess of 
$200 to the person filing such report, which contribution was made for the purpose of furthering 
the reported independent expenditure.”  That is, unless donations are made to a section 501(c)(4) 
organization for the specific independent expenditure that is the subject of the report, no 
disclosure of the donor is required on Form 5.  The instructions to Form 5 specify that 
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identification by name, address and employer of donors of over $200 is required only if the 
donation was made “for the purpose of furthering the independent expenditures.”    

Furthermore, many candidate-related activities do not involve any FEC disclosure because they 
neither involve express advocacy nor come within the definition of an electioneering 
communication.  Examples include advertisements without express advocacy that name the 
candidate but occur more than 60 days prior to an election or communications without express 
advocacy close to an election that involve phone banks or print advertisements rather than 
broadcast media.  

Conclusion 

Gifts made to a section 501(c)(4) organization generally or for its social welfare purposes are 
likely in most cases to be subject to the gift tax.  Gifts made to a section 501(c)(4) generally or 
for its social welfare purposes will not be subject to disclosure of donation under the federal 
campaign finance laws.   

Gifts made to a section 501(c)(4) organization acting as the contributor’s agent rather than its 
done will be treated as being made by the contributor when the organization selects an 
expenditure to which the contributor’s funds are dedicated, and treatment of the gift for both gift 
tax and disclosure under campaign finance law will depend on the nature of the expenditure.  

There is an argument based on the Stern and Carson cases that gifts made to a section 501(c)(4) 
organization to fund a specific electioneering communication or a specific communication 
containing express advocacy are not be subject to the gift tax.  Donations directed to specific 
electioneering communications or specific communications containing express advocacy will be 
subject to disclosure under federal campaign finance laws.   

The Stern and Carson cases support an argument that donations to section 501(c)(4) organization 
to fund electioneering communications generally or express advocacy generally are not subject 
to the gift tax, and the dismissal of the complaint involving Freedom’s Watch by the FEC seems 
to make clear that such donations  also will not be subject to disclosure under the federal 
campaign finance laws.   

Contributions can also be made to activities sufficiently candidate-related to support an argument 
that the gift tax does not apply without triggering disclosure obligations under campaign finance 
laws.  
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001841
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001881
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001921
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IRS-JW-220-001942

Obtained by Judicial Watch, Inc. via FOIA 



NOT RESPONSIVE

IRS-JW-220-001943

Obtained by Judicial Watch, Inc. via FOIA 



NOT RESPONSIVE

IRS-JW-220-001944

Obtained by Judicial Watch, Inc. via FOIA 



NOT RESPONSIVE

IRS-JW-220-001945

Obtained by Judicial Watch, Inc. via FOIA 



NOT RESPONSIVE

IRS-JW-220-001946

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001947

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001948

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001949

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001950

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001951

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001952

Obtained by Judicial Watch, Inc. via FOIA 



01IRS-JW-220-001953

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001954

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001955

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001956

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001957

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001958

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001959

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001960

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001961

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001962

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001963

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001964

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001965

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001966

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001967

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001968

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001969

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001970

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001971

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001972

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001973

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-001974

Obtained by Judicial Watch, Inc. via FOIA 
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IRS-JW-220-002088

Obtained by Judicial Watch, Inc. via FOIA 



NOT RESPONSIVE

IRS-JW-220-002089

Obtained by Judicial Watch, Inc. via FOIA 



NOT RESPONSIVE

IRS-JW-220-002090

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002091

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002092

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002093

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002094

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002095

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002096

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002097

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002098

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002099

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002100

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002101

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002102

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002103

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002104

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002105

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002106

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002107

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002108

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002109

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002110

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002111

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002112

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002113

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002114

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002115

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002116

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002117

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002118

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002119

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002120

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002121

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002122

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002123

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002124

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002125

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002126

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002127

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002128

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002129

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002130

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002131

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002132

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002133

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002134

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002135

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002136

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002137

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002138

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002139

Obtained by Judicial Watch, Inc. via FOIA 
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IRS-JW-220-002140

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002141

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002142

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002143

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002144

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002145

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002146

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002147

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002148

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002149

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002150

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002151

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002152

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002153

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002154

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002155

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002156

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002157

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002158

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002159

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002160

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002161

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002162

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002163

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002164

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002165

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002166

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002167

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002168

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002169

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002170

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002171

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002172

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002173

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002174

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002175

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002176

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002177

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002178

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002179

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002180

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002181

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002182

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002183

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002184

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002185

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002186

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002187

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002188

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002189

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002190

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002191

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002192

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002193

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002194

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002195

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002196

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002197

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002198

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002199

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002200

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002201

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002202

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002203

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002204

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002205

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002206

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002207

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002208

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002209

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002210

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002211

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002212

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002213

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002214

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002215

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002216

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002217

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002218

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002219

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002220

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002221

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002222

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002223

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002224

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002225

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002226

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002227

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002228

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002229

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002230

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002231

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002232

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002233

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002234

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002235

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002236

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002237

Obtained by Judicial Watch, Inc. via FOIA 
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IRS-JW-220-002238

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002239

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002240

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002241

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002242

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002243

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002244

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002245

Obtained by Judicial Watch, Inc. via FOIA 
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IRS-JW-220-002246

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002247

Obtained by Judicial Watch, Inc. via FOIA 
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IRS-JW-220-002248

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002249

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002250

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002251

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002252

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002253

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002254

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002255

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002256

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002257

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002258

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002259

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002260

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002261

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002262

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002263

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002264

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002265

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002266

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002267

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002268

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002269

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002270

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002271

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002272

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002273

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002274

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002275

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002276

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002277

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002278

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002279

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002280

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002281

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002282

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002283

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002284

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002285

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002286

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002287

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002288

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002289

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002290

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002291

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002292

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002293

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002294

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002295

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002296

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002297

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002298

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002299

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002300

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002301

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002302

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002303

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002304

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002305

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002306

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002307

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002308

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002309

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002310

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002311

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002312

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002313

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002314

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002315

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002316

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002317

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002318

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002319

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002320

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002321

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002322

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002323

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002324

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002325

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002326

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002327

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002328

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002329

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002330

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002331

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002332

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002333

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002334

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002335

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002336

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002337

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002338

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002339

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002340

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002341

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002342

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002343

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002344

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002345

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002346

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002347

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002348

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002349

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002350

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002351

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002352

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002353

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002354

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002355

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002356

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002357

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002358

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002359

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002360

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002361

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002362

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002363

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002364

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002365

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002366

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002367

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002368

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002369

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002370

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002371

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002372

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002373

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002374

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002375

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002376

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002377

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002378

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002379

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002380

Obtained by Judicial Watch, Inc. via FOIA 



IRS-JW-220-002381

Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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Obtained by Judicial Watch, Inc. via FOIA 
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conducting the examination themselves.
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substantial or material activities in the future.  Rather than using our resources to 
perfect the application and develop every possible future issue, ROO Follow up 
Referrals give us a tool to complete our determination by documenting our current 
risk and requesting a second look at the organization at some time in the future.  This 
helps us ensure that the applicant continues to operate within the requirements of its 
granted exempt status.  

By a show of hands, how may of you have know where to find the procedural 
requirements for completing a ROO referral?
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to ROO for consideration.

Finally, Form 3198A should be filled out and placed on the front of the case file with 
“Programs and Support – Forward to ROO” written prominently at the bottom of the 
form.

The referenced draft IRMs and forms are available on the NERD.
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A required write up exception is made on denials or withdrawal follow ups.  A write up 
is not required for a withdrawal or denial ROO referral unless the information is 
otherwise required in regular case processing.

So what makes a good write up so important?
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organization for private rather than public benefit in the future?  If so, be sure to 
explain why in your referral.  As a reminder, an organization may have a closely 
related board but still present minimal risk for private benefit or inurement.  A referral 
should only be considered on this issue if you feel that there is a material risk of 
private benefit or inurement in the future based on the composition of the governing 
board.
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For profit relationships may also warrant a follow up referral for commerciality issues 
or potential UBI if the organization is operating a for profit subsidiary.  In all of these 
situations, including the name and relationship of the for profit entity and details on 
what is questionable in the relationship provides the ROO agent a basis for 
evaluation of the request.
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We’ve noted a couple of times that ROO referrals are not required in all situations.  
However, did you know that there are particular circumstances in which we are 
required to do a ROO Follow Up referral?
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generally reject the referral.

In other circumstances, a referral will be rejected because the issue can and should 
be worked directly as part of an examination.  In these instances, a Form 5666 
should have been or should be prepared and forwarded as appropriate.
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ROO Follow-Up - Text Chat - Questions & Answers 
 
 
Question: Are the two specific ROO requirements listed anywhere else besides here and 
in various emails? 
 
Answer: Draft IRM 7.20.1.5.2 (until recently available on the NERD and public folders 
under Interim Guidance) 
 
Question: Did you state that we should check all boxes for the issues involved or just the 
most important one? Should we address all issues on the attachment or just the most 
important one?  
 
Answer: Check one box for each specific issue of concern.  Select the box that is most 
related (or descriptive) to the issue.  For example, if the issue involves a for-profit 
relationship perhaps with insider management contracts, determine if the primary concern 
is with the for-profit relationship or the management contract.  Depending on the facts 
and circumstances of the case, check one box related to the primary concern.   
 
For each box checked on the ROO Referral form, there should be an issue/resolution and 
related reason for concern on your Memo to file or 6038 Attachment.  Documenting other 
(non-referral) issues/resolutions is up to the discretion of the specialist. 
 
Question: It was indicated that we should not do a ROO Referral if an exam referral is 
submitted on Form 5666. Is it acceptable to, for example, request a review of operations 
on the applicant organization and then request an exam referral on a board member or 
related organization? 
 
Answer: In general, only one type of referral should be completed.  If the exam referral 
is specifically not related to the applicant organization, a ROO referral may be 
appropriate if the specialist has concerns regarding future operations of the applicant 
organization separate and apart from related organizations or board members.  However, 
if the exam referral has connections to the operation of the applicant, preference would be 
to do only an exam referral, perhaps indicating that an examination of the applicant itself 
may be warranted in the present or at some time in the future.   
 
If you feel both an exam and ROO referral are prudent or if this is a TAG case, 
discussion with your manager is recommended.  Also, if this is a TAG issue, consult your 
manager for current procedures.   
 
Question: In the event a future field exam materializes, would the EO know that the 
examination was the result of the "determination specialist's" referral?  
 
Answer: Probably not. 
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Question: You stated that on all Withdrawals and Denials a ROO Follow-up referral is 
required. Is there a checkbox for Withdrawal? 
 
Answer: Effective 9/2/2011 we are no longer doing ROO referrals on withdrawals.  The 
ROO referral form is in the process of being revised to reflect this change.  Revised IRM 
7.20.1, which has been approved for publication in October 2011 also reflects this recent 
change.   
 
We do, however, prepare a ROO referral or Form 5666 Exam classification referral on all 
denials. 
 
Question: Should the decision to make a ROO referral depend on the fact that the ROO 
does not pick all referrals? 

Answer: The decision to make a ROO referral should be based on all facts and 
circumstances of the case.  The guidelines for consideration are if the potential 
issue/activity would result in material taxes, fines or penalties or would materially affect 
exemption.  Otherwise, you may want to consider simply documenting risk taken. 

Question: Can the ROO specialists recommend an EO Exam after seeing a ROO that 
can't be done by ROO? 
 
Answer: The ROO is charged with completing compliance reviews on exempt 
organizations and determining whether organizations are operating in accordance with 
their exempt purposes and are current with their filing requirements. ROO classifiers and 
tax examiners use information available on IDRS, returns, applications for exemption and 
the internet to review the organizations and make recommendations for further actions, 
including forwarding cases for examination.   
 
  
 
Rev. 9-21-2011 
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Review of Operations (ROO) Referral 
(Attach Memo to File) 

 
Organization Name:             Specialist Name:       
 
EIN:               Date:       
      
       
           

 1.   A Review of Operations is Recommended for the following reasons: 
     (If any of the following issues were present or suggested in the initial application, even if resolved, consider a referral to Review of        

Operations for a follow-up at some time in the future.)                                                                                                                                    
 

 
  Conversion from a for-profit 

 
  Narrow or related controlling governing body 

 
  Foreign control or interests 

 
  Activities are sensitive or described in a critical initiative 

 
  Loans between organization and insiders 

 
  Excessive compensation 

 
  Potential UBI 

 
  Management contracts with insiders 

 
  Political/Legislative activities 

 
  Professional Fundraisers 

 
  Related to for-profit entity 

 
  Agreements negotiated during development 

 
  Changed purpose/activities during development 

 
  Organization withdrew application 

 
  Organization was denied exemption 

 
  Reason to believe organization will change operation in a manner that will preclude exemption 

 
  Validity of information contained in the application  

 
  Other (Attach Explanation) : 

 

 

  
 

2.   Fiscal Year in which Review of Operations should be conducted:               
 

              
                                                                        Rev. 02-2011 
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Part I 
 
Section 527.--Political Organizations 
 
 
26 CFR 1.527-2:  Definitions. 
(Also § 501.) 
 
 
 
 
Rev. Rul. 2004-6 
 
 Organizations that are exempt from federal income tax under § 501(a) as organizations 
described in § 501(c)(4), § 501(c)(5), or § 501(c)(6) may, consistent with their exempt purpose, 
publicly advocate positions on public policy issues.  This advocacy may include lobbying for 
legislation consistent with these positions.  Because public policy advocacy may involve 
discussion of the positions of public officials who are also candidates for public office, a public 
policy advocacy communication may constitute an exempt function within the meaning of 
§ 527(e)(2).  If so, the organization would be subject to tax under § 527(f). 
 
ISSUE   

 In each of the six situations described below, has the organization exempt from federal 
income tax under § 501(a) as an organization described in § 501(c)(4), § 501(c)(5), or 
§ 501(c)(6) that engages in public policy advocacy expended funds for an exempt function as 
described in § 527(e)(2)? 
 
LAW 

 Section 501(c)(4) provides exemption from taxation for civic leagues or organizations not 
organized for profit, but operated exclusively for the promotion of social welfare. 
 
 Section 1.501(c)(4)-1 of the Income Tax Regulations states an organization is operated 
exclusively for the promotion of social welfare if it is primarily engaged in promoting in some 
way the common good and general welfare of the people of the community. 
 
 Section 501(c)(5) provides exemption from taxation for labor, agricultural, or 
horticultural organizations. 
 
 Section 1.501(c)(5)-1 requires that labor, agricultural, or horticultural organizations have 
as their objects the betterment of the conditions of those engaged in such pursuits, the 
improvement of the grade of their products, and the development of a higher degree of efficiency 
in their respective occupations. 
 
 Section 501(c)(6) provides exemption from taxation for business leagues, not organized 
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for profit and no part of the net earnings of which inures to the benefit of any private shareholder 
or individual. 
 
 Section 1.501(c)(6)-1 provides that a business league is an association of persons having 
some common business interest, the purpose of which is to promote such common interest and 
not to engage in a regular business of a kind ordinarily carried on for profit.  A business league’s 
activities should be directed to the improvement of business conditions of one or more lines of 
business as distinguished from the performance of particular services for individual persons. 
 
 Section 527 generally provides that political organizations that collect and expend monies 
for exempt function purposes as described in § 527(e)(2) are exempt from Federal income tax 
except on their investment income.   
 
 Section 527(e)(1) defines a political organization as a party, committee, association, fund 
or other organization (whether or not incorporated), organized and operated primarily for the 
purpose of accepting contributions or making expenditures, or both, for an exempt function. 
 
 Section 527(e)(2) provides that the term “exempt function” for purposes of § 527 means 
the function of influencing or attempting to influence the selection, nomination, election, or 
appointment of any individual to any Federal, State, or local public office or office in a political 
organization, or the election of Presidential or Vice-Presidential electors, whether or not such 
individual or electors are selected, nominated, elected, or appointed.  By its terms, § 527(e)(2) 
includes all attempts to influence the selection, nomination, election, or appointment of the 
described officials. 
 
 Section 527(f)(1) provides that an organization described in § 501(c) and exempt from 
tax under § 501(a) is subject to tax on any amount expended for an exempt function described in 
§ 527(e)(2) at the highest tax rate specified in § 11(b).  The tax is imposed on the lesser of the net 
investment income of the organization for the taxable year or the amount expended on an exempt 
function during the taxable year.  A § 501(c) organization is taxed under § 527(f)(1) only if the 
expenditure is from its general treasury rather than from a separate segregated fund described in 
§ 527(f)(3). 
 
 Section 527(f)(3) provides that if an organization described in § 501(c) and exempt from 
tax under § 501(a) sets up a separate segregated fund (which segregates monies for § 527(e)(2) 
exempt function purposes) that fund will be treated as a separate political organization described 
in § 527 and, therefore, be subject to tax as a political organization under § 527. 
 
 Section 527(i) provides that, in order to be tax-exempt, a political organization is required 
to give notice that it is a  political organization described in § 527, unless excepted.  An 
organization described in § 501(c) that does not set up a separate segregated fund, but makes 
exempt function expenditures subject to tax under § 527(f) is not subject to this requirement.  
§ 527(i)(5)(A). 
 
 Section 527(j) provides that, unless excepted, a tax-exempt political organization that has 
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given notice under § 527(i) and does not timely make periodic reports of contributions and 
expenditures, or that fails to include the information required, must pay an amount calculated by 
multiplying the amount of contributions and expenditures that are not disclosed by the highest 
corporate tax rate.  An organization described in § 501(c) that does not set up a separate 
segregated fund, but makes exempt function expenditures subject to tax under § 527(f), is not 
subject to the reporting requirements under § 527(j).. 
 
 Section 1.527-2(c)(1) provides that the term “exempt function” includes all activities that 
are directly related to and support the process of influencing or attempting to influence the 
selection, nomination, election, or appointment of any individual to public office or office in a 
political organization.  Whether an expenditure is for an exempt function depends on all the facts 
and circumstances. 
 
 Section 1.527-6(f) provides that an organization described in § 501(c) that is exempt 
under § 501(a) may, if it is consistent with its exempt status, establish and maintain a separate 
segregated fund to receive contributions and make expenditures in a political campaign. 
 
 Rev. Rul. 2003-49, 2003-20 I.R.B. (May 19, 2003), discusses the reporting and disclosure 
requirements for political organizations in question and answer format.  In Q&A-6, the ruling 
holds that while a § 501(c) organization that makes an expenditure for an exempt function under 
§ 527(e)(2) is not required to file the notice required under § 527(i), if the § 501(c) organization 
establishes a separate segregated fund under § 527(f)(3), that fund is required to file the notice in 
order to be tax-exempt unless it meets one of the other exceptions to filing. 
 
 Certain broadcast, cable, or satellite communications that meet the definition of 
"electioneering communications" are regulated by the Bipartisan Campaign Reform Act of 2002 
(BCRA), 116 Stat. 81.  An exempt organization that violates the regulatory requirements of 
BCRA may well jeopardize its exemption or be subject to other tax consequences.  
 

ANALYSIS OF FACTUAL SITUATIONS 

 An organization exempt from federal income tax under § 501(a) as an organization 
described in § 501(c) that, consistent with its tax-exempt status, wishes to engage in an exempt 
function within the meaning of § 527(e)(2) may do so with its own funds or by setting up a 
separate segregated fund under § 527(f)(3).  If the organization chooses to establish a separate 
segregated fund, that fund, unless excepted, must give notice under § 527(i) in order to be 
tax-exempt.  A separate segregated fund that has given notice under § 527(i) is then subject to 
the reporting requirements under § 527(j).  See Rev. Rul. 2003-49.  If the organization chooses to 
use its own funds, the organization is not subject to the notice requirements under § 527(i) and 
the reporting requirements under § 527(j), but is subject to tax under § 527(f)(1) on the lesser of 
its investment income or the amount of the exempt function expenditure. 
 
 All the facts and circumstances must be considered to determine whether an expenditure 
for an advocacy communication relating to a public policy issue is for an exempt function under 
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§ 527(e)(2).  When an advocacy communication explicitly advocates the election or defeat of an 
individual to public office, the expenditure clearly is for an exempt function under § 527(e)(2).  
However, when an advocacy communication relating to a public policy issue does not explicitly 
advocate the election or defeat of a candidate, all the facts and circumstances need to be 
considered to determine whether the expenditure is for an exempt function under § 527(e)(2).    
 
 In facts and circumstances such as those described in the six situations, factors that tend 
to show that an advocacy communication on a public policy issue is for an exempt function 
under § 527(e)(2) include, but are not limited to, the following: 
 

a) The communication identifies a candidate for public office; 

b) The timing of the communication coincides with an electoral campaign; 
 

c) The communication targets voters in a particular election; 
 

d) The communication identifies that candidate’s position on the public policy issue that 
is the subject of the communication; 
 

e) The position of the candidate on the public policy issue has been raised as 
distinguishing the candidate from others in the campaign, either in the communication 
itself or in other public communications; and 
 

f) The communication is not part of an ongoing series of substantially similar advocacy 
communications by the organization on the same issue. 
 

 In facts and circumstances such as those described in the six situations, factors that tend 
to show that an advocacy communication on a public policy issue is not for an exempt function 
under § 527(e)(2) include, but are not limited to, the following: 
 

a) The absence of any one or more of the factors listed in a) through f) above; 
 

b) The communication identifies specific legislation, or a specific event outside the 
control of the organization, that the organization hopes to influence; 
 

c) The timing of the communication coincides with a specific event outside the control 
of the organization that the organization hopes to influence, such as a legislative vote 
or other major legislative action (for example, a hearing before a legislative 
committee on the issue that is the subject of the communication); 
 

d) The communication identifies the candidate solely as a government official who is in 
a position to act on the public policy issue in connection with the specific event (such 
as a legislator who is eligible to vote on the legislation); and 
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e) The communication identifies the candidate solely in the list of key or principal 
sponsors of the legislation that is the subject of the communication. 
 

 In all of the situations, the advocacy communication identifies a candidate in an election, 
appears shortly before that election, and targets the voters in that election.  Even though these 
factors are present, the remaining facts and circumstances must be analyzed in each situation to 
determine whether the advocacy communication is for an exempt function under § 527(e)(2). 
 
 Each of the situations assumes that: 

1. All payments for the described activity are from the general treasury of the 
organization rather than from a separate segregated fund under § 527(f)(3); 

 
2. The organization would continue to be exempt under § 501(a), even if the described 

activity is not a § 501(c) exempt activity, because the organization’s primary 
activities are described in the appropriate subparagraph of § 501(c); and 

 
3. All advocacy communications described also include a solicitation of contributions to 

the organization. 
 
 
 Situation 1.  N, a labor organization recognized as tax exempt under § 501(c)(5), 
advocates for the betterment of conditions of law enforcement personnel.  Senator A and 
Senator B represent State U in the United States Senate.  In year 200x, N prepares and finances 
full-page newspaper advertisements supporting increased spending on law enforcement, which 
would require a legislative appropriation.  These advertisements are published in several large 
circulation newspapers in State U on a regular basis during year 200x.  One of these full-page 
advertisements is published shortly before an election in which Senator A (but not Senator B) is 
a candidate for re-election.   The advertisement published shortly before the election stresses the 
importance of increased federal funding of local law enforcement and refers to numerous 
statistics indicating the high crime rate in State U.  The advertisement does not mention 
Senator A’s or Senator B’s position on law enforcement issues.  The advertisement ends with the 
statement “Call or write Senator A and Senator B to ask them to support increased federal 
funding for local law enforcement.”  Law enforcement has not been raised as an issue 
distinguishing Senator A from any opponent.  At the time this advertisement is published, no 
legislative vote or other major legislative activity is scheduled in the United States Senate on 
increased federal funding for local law enforcement. 
 
 Under the facts and circumstances in Situation 1, the advertisement is not for an exempt 
function under § 527(e)(2).  Although N’s advertisement identifies Senator A, appears shortly 
before an election in which Senator A is a candidate, and targets voters in that election, it is part 
of an ongoing series of substantially similar advocacy communications by N on the same issue 
during year 200x.  The advertisement identifies both Senator A and Senator B, who is not a 
candidate for re-election, as the representatives who would vote on this issue.  Furthermore, N’s 
advertisement does not identify Senator A’s position on the issue, and law enforcement has not 

IRS-JW-220-005854

Obtained by Judicial Watch, Inc. via FOIA 



-  – 
 

6

been raised as an issue distinguishing Senator A from any opponent.  Therefore, there is nothing 
to indicate that Senator A’s candidacy should be supported or opposed based on this issue.  
Based on these facts and circumstances, the amount expended by N on the advertisement is not 
an exempt function expenditure under § 527(e)(2) and, therefore, is not subject to tax under 
§ 527(f)(1). 
 
 Situation 2.  O, a trade association recognized as tax exempt under § 501(c)(6), advocates 
for increased international trade.  Senator C represents State V in the United States Senate.  O 
prepares and finances a full-page newspaper advertisement that is published in several large 
circulation newspapers in State V shortly before an election in which Senator C is a candidate for 
nomination in a party primary.  The advertisement states that increased international trade is 
important to a major industry in State V.  The advertisement states that S. 24, a pending bill in 
the United States Senate, would provide manufacturing subsidies to certain industries to 
encourage export of their products. The advertisement also states that several manufacturers in 
State V would benefit from the subsidies, but Senator C has opposed similar measures 
supporting increased international trade in the past.  The advertisement ends with the statement 
“Call or write Senator C to tell him to vote for S. 24.”  International trade concerns have not been 
raised as an issue distinguishing Senator C from any opponent.  S. 24 is scheduled for a vote in 
the United States Senate before the election, soon after the date that the advertisement is 
published in the newspapers. 
 
 Under the facts and circumstances in Situation 2, the advertisement is not for an exempt 
function under § 527(e)(2).  O’s advertisement identifies Senator C, appears shortly before an 
election in which Senator C is a candidate, and targets voters in that election.  Although 
international trade issues have not been raised as an issue distinguishing Senator C from any 
opponent, the advertisement identifies Senator C’s position on the issue as contrary to O’s 
position.  However, the advertisement specifically identifies the legislation O is supporting and 
appears immediately before the United States Senate is scheduled to vote on that particular 
legislation.  The candidate identified, Senator C, is a government official who is in a position to 
take action on the public policy issue in connection with the specific event.  Based on these facts 
and circumstances, the amount expended by O on the advertisement is not an exempt function 
expenditure under § 527(e)(2) and, therefore, is not subject to tax under § 527(f)(1).  
 
 Situation 3.  P, an entity recognized as tax exempt under § 501(c)(4), advocates for better 
health care.  Senator D represents State W in the United States Senate.  P prepares and finances a 
full-page newspaper advertisement that is published repeatedly in several large circulation 
newspapers in State W beginning shortly before an election in which Senator D is a candidate for 
re-election.  The advertisement is not part of an ongoing series of substantially similar advocacy 
communications by P on the same issue.  The advertisement states that a public hospital is 
needed in a major city in State W but that the public hospital cannot be built without federal 
assistance.  The advertisement further states that Senator D has voted in the past year for two 
bills that would have provided the federal funding necessary for the hospital.  The advertisement 
then ends with the statement “Let Senator D know you agree about the need for federal funding 
for hospitals.”  Federal funding for hospitals has not been raised as an issue distinguishing 
Senator D from any opponent.  At the time the advertisement is published, a bill providing 
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federal funding for hospitals has been introduced in the United States Senate, but no legislative 
vote or other major legislative activity on that bill is scheduled in the Senate. 
 
 Under the facts and circumstances in Situation 3, the advertisement is for an exempt 
function under § 527(e)(2).  P’s advertisement identifies Senator D, appears shortly before an 
election in which Senator D is a candidate, and targets voters in that election.  Although federal 
funding of hospitals has not been raised as an issue distinguishing Senator D from any opponent, 
the advertisement identifies Senator D’s position on the hospital funding issue as agreeing with 
P’s position, and is not part of an ongoing series of substantially similar advocacy 
communications by P on the same issue.  Moreover, the advertisement does not identify any 
specific legislation and is not timed to coincide with a legislative vote or other major legislative 
action on the hospital funding issue.  Based on these facts and circumstances, the amount 
expended by P on the advertisement is an exempt function expenditure under § 527(e)(2) and, 
therefore, is subject to tax under § 527(f)(1). 
 
 Situation 4.  R, an entity recognized as tax exempt under § 501(c)(4), advocates for 
improved public education.  Governor E is the governor of State X.  R prepares and finances a 
radio advertisement urging an increase in state funding for public education in State X, which 
requires a legislative appropriation.  The radio advertisement is first broadcast on several radio 
stations in State X beginning shortly before an election in which Governor E is a candidate for 
re-election. The advertisement is not part of an ongoing series of substantially similar advocacy 
communications by R on the same issue.    The advertisement cites numerous statistics indicating 
that public education in State X is under-funded.  While the advertisement does not say anything 
about Governor E’s position on funding for public education, it ends with “Tell Governor E what 
you think about our under-funded schools.”  In public appearances and campaign literature, 
Governor E’s opponent has made funding of public education an issue in the campaign by 
focusing on Governor E’s veto of an income tax increase the previous year to increase funding of 
public education.  At the time the advertisement is broadcast, no legislative vote or other major 
legislative activity is scheduled in the State X legislature on state funding of public education. 
 
 Under the facts and circumstances in Situation 4, the advertisement is for an exempt 
function under § 527(e)(2).  R’s advertisement identifies Governor E, appears shortly before an 
election in which Governor E is a candidate, and targets voters in that election.  Although the 
advertisement does not explicitly identify Governor E’s position on the funding of public schools 
issue, that issue has been raised as an issue in the campaign by Governor E’s opponent.  The 
advertisement does not identify any specific legislation, is not part of an ongoing series of 
substantially similar advocacy communications by R on the same issue, and is not timed to 
coincide with a legislative vote or other major legislative action on that issue.  Based on these 
facts and circumstances, the amount expended by R on the advertisement is an exempt function 
expenditure under § 527(e)(2) and, therefore, is subject to tax under § 527(f)(1). 
 
 Situation 5.  S, an entity recognized as tax exempt under § 501(c)(4), advocates to abolish 
the death penalty in State Y.  Governor F is the governor of State Y.  S regularly prepares and 
finances television advertisements opposing the death penalty.  These advertisements appear on 
several television stations in State Y shortly before each scheduled execution in State Y.  One 
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such advertisement opposing the death penalty appears on State Y television stations shortly 
before the scheduled execution of G and shortly before an election in which Governor F is a 
candidate for re-election.  The advertisement broadcast shortly before the election provides 
statistics regarding developed countries that have abolished the death penalty and refers to 
studies indicating inequities related to the types of persons executed in the United States.  Like 
the advertisements appearing shortly before other scheduled executions in State Y, the 
advertisement notes that Governor F has supported the death penalty in the past and ends with 
the statement “Call or write Governor F to demand that he stop the upcoming execution of G.” 
 
 Under the facts and circumstances in Situation 5, the advertisement is not for an exempt 
function under § 527(e)(2).  S’s advertisement identifies Governor F, appears shortly before an 
election in which Governor F is a candidate, targets voters in that election, and identifies 
Governor F’s position as contrary to S’s position.  However, the advertisement is part of an 
ongoing series of substantially similar advocacy communications by S on the same issue and the 
advertisement identifies an event outside the control of the organization (the scheduled 
execution) that the organization hopes to influence.  Further, the timing of the advertisement 
coincides with this specific event that the organization hopes to influence.  The candidate 
identified is a government official who is in a position to take action on the public policy issue in 
connection with the specific event.  Based on these facts and circumstances, the amount 
expended by S on the advertisements is not an exempt function expenditure under § 527(e)(2) 
and, therefore, is not subject to tax under § 527(f)(1). 
 
 Situation 6.   T, an entity recognized as tax exempt under § 501(c)(4), advocates to 
abolish the death penalty in State Z.  Governor H is the governor of State Z.  Beginning shortly 
before an election in which Governor H is a candidate for re-election, T prepares and finances a 
television advertisement broadcast on several television stations in State Z.  The advertisement is 
not part of an ongoing series of substantially similar advocacy communications by T on the same 
issue.  The advertisement provides statistics regarding developed countries that have abolished 
the death penalty, and refers to studies indicating inequities related to the types of persons 
executed in the United States.  The advertisement calls for the abolishment of the death penalty.  
The advertisement notes that Governor H has supported the death penalty in the past.  The 
advertisement identifies several individuals previously executed in State Z, stating that 
Governor H could have saved their lives by stopping their executions. No executions are 
scheduled in State Z in the near future.  The advertisement concludes with the statement “Call or 
write Governor H to demand a moratorium on the death penalty in State Z.” 
 
 Under the facts and circumstances in Situation 6, the advertisement is for an exempt 
function under § 527(e)(2).  T’s advertisement identifies Governor H, appears shortly before an 
election in which Governor H is a candidate, targets the voters in that election, and identifies 
Governor H’s position as contrary to T’s position.  The advertisement is not part of an ongoing 
series of substantially similar advocacy communications by T on the same issue.  In addition, the 
advertisement does not identify and is not timed to coincide with a specific event outside the 
control of the organization that it hopes to influence.  Based on these facts and circumstances, the 
amount expended by T on the advertisement is an exempt function expenditure under § 527(e)(2) 
and, therefore, is subject to tax under § 527(f)(1). 
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HOLDINGS 
 
 In Situations 1, 2, and 5, the amounts expended by N, O, and S are not exempt function 
expenditures under § 527(e)(2) and, therefore, are not subject to tax under § 527(f)(1).  In 
Situations 3, 4, and 6, the amounts expended by P, R and T are exempt function expenditures 
under § 527(e)(2) and, therefore, are subject to tax under § 527(f)(1). 
 
DRAFTING INFORMATION: 

 The principal author of this revenue ruling is Judith E. Kindell of Exempt Organizations, 
Tax Exempt and Government Entities Division.  For further information regarding this revenue 
ruling contact Judith E. Kindell on (202) 283-8964 (not a toll-free call). 
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