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QUESTIONS P RESENTED

1. Does the phrase “business or  proper ty” in  the civil
damages provision  of the Racketeer  Influenced
and Corrupt  Organiza t ions Act  (“RICO”), 18
U.S.C. § 1964(c), exclude a  government  en t ity’s
cost s of providing services?

2. May a  cour t  dismiss a  RICO compla in t  for  lack of
proximate causa t ion  without  determining if the
pla in t iff a lleges an  in jury direct ly ca used by the
RICO viola t ions?
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LIST OF P ARTIES

Petitioner:

Canyon  County, a  polit ica l subdivision  of the
Sta t e of Idaho.

R espondents:

1. Syngenta  Seeds, Inc., a  Delaware
corpora t ion ;

2. Sorrento Lacta lis, Inc., a  Delaware
corpora t ion ;

3. Swift  Beef Company, a  Delaware
corpora t ion ;

4. Harr is Moran  Seed Co., a  Ca liforn ia
corpora t ion ;

5. Alber to Pacheco, an  individua l.
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P ETITION FOR WRIT OF CERTIORARI

Pet it ioner , Canyon County, respect fu lly pet it ions
for  a  wr it  of cer t iorar i to review the judgment  of the
United Sta tes Cour t  of Appea ls for  the Ninth  Circu it
in  th is case.

OP INIONS BELOW

The opinion  of the dist r ict  cour t  gran t ing
Respondents’ Mot ion  to Dismiss Canyon County’s
Compla in t  for  fa ilu re to sta t e a  cla im was not
repor ted and is reproduced in  the appendix (Pet .
App.) a t  38a .  The opinion  of the Ninth  Circu it
a ffirming the dismissa l of the dist r ict  cour t  was
published a t  519 F .3d 969 (9  Cir . 2008) and ist h

reproduced a t  Pet . App. 3a .  The Nin th  Circu it ’s order
denying rehear ing en  banc was not  repor ted and is
reproduced a t  Pet . App. 1a .

STATEMENT OF J URISDICTION

The judgment  of the Nin th  Circuit  was en tered on
March  21, 2008.  An order  denying Pet it ioner’s
pet it ion  for  rehear ing en  banc was entered on  May 1,
2008.  This Cour t  has jur isdict ion  pursuant  to 28
U.S.C. § 1254(1).
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 S ee  P et . Ap p . 55a  (F ir s t  Am en d ed  C om p la in t  (h er ea ft er1

“C om p la in t ”) a t  ¶ 1-2).

 Id .2

 Id . a t  ¶ ¶  26 , 32 ,  38-40 , 43 .3

STATUTORY P ROVISION INVOLVED

Sect ion  1964(c) of Tit le 18 of the United Sta tes
Code provides, in  per t inent  pa r t , tha t :

Any person  in jured in  h is business or
proper ty by reason  of a  viola t ion  of
sect ion  1962 of th is chapter  may sue
therefor  in  any appropr ia te United
Sta tes dist r ict  cour t  and sha ll recover
threefold t he damages he susta ins and
the cost  of the su it , including a
reasonable a t torney’s fee . . . .

STATEMENT OF THE CASE

This Pet it ion  a r ises from an  act ion  by Canyon
County, Idaho (hereafter  “the County”) to recover
cost s it  has expended providing services to illega l
immigrants.   Canyon County sued four  la rge1

employers for  knowingly h ir ing many illega l
immigr a n t s wh o, du r ing their  employment ,
commit ted cr imes in  the County, thereby cost ing the
County money for  cr imina l just ice services including
incarcera t ing them in  it s ja il.   Many other  of these2

illega l immigrants wrongfully obta ined hea lth  and
welfa re services from the Coun ty.   Overa ll, the3

County ha s pa id millions of dolla rs in  services for
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 Id . a t  ¶  2 ; 18  U .S .C . §§ 1961-1968 .4

 Th ese  viola t ion s  w er e  a d d ed  t o R IC O ’s  lis t  of s t a t e  com m on  la w5

a n d  fed er a l s t a t u t or y viola t ion s  en u m er a t ed  a t  18  U .S .C . § 1961 .

An t it er r or is m  a n d  E ffect ive  D ea t h  P en a lt y  Act  of 1996 , P u b . L .

N o. 104-132  § 433 .  110  S t a t . 1214 .  T h e  n ew  R IC O  p r ovis ion s

w er e  cod ified  a t  18  U .S .C . § 1961(1 )(F ), m a k in g viola t ion s  of

sect ion  274  of t h e  Im m igr a t ion  a n d  N a t ion a lit y  Act  (8  U .S .C . §

1101  e t  seq .), “r a ck et eer in g  a ct ivit y” (a lso r efer r ed  t o in  ca se  la w

a s  “p r ed ica t e  a ct s”).   S ect ion  274  of t h e  Act  is  cod ified  a t  8

U .S .C . § 1324 .  Th e C ou n t y’s  su it  a s ser t ed  t h a t  R esp on d en t s

viola t ed  8  U .S .C . § 1324(a )(3)(A) (p r oh ib it in g t h e  em p loym en t  of

t en  or  m or e illega l a lien s  p er  yea r ).

these illega l immigrants in  the four  yea rs pr ior  to
filing the act ion  in  2005 pursua n t  to the Racketeer
Influenced and Corrupt  Organiza t ions Act  (“RICO”).4

In  1996, Congress amended RICO to add
cer ta in  immigra t ion  law offenses as RICO “predica te
acts” (racketeer ing act ivity).   The County’s act ion ,5

filed in  2005, sought  damages ca used by the
Respondents’ knowing employment  of illega l
immigrants.  The dist r ict  cour t , without  permit t ing
the County to take any discovery, dismissed the su it
with  prejudice, for  fa ilure to sta te a  RICO cla im,
concluding tha t  the damages the County sought  t o
recover , the costs of providing municipa l services,
were not  “business or  proper ty” with in  the meaning
of 18 U.S.C. § 1964(c), RICO’s civil damages provision
(hereafter  § 1964(c)).  

The Nin th  Circuit  a ffirmed th is conclusion ,
refusing to const rue RICO as wr it t en .  It  held: “We
simply do not  th ink the term ‘business or  proper ty’
can  be in terpreted to encompass the sor t s of in terest s
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 I llin ois  D ep ’t  of R even u e v. P h illip s , 771  F .2d  312 , 314  (7  C ir .6 th

1985)(r e ject in g t h e  con t en t ion  t h a t  t h e  s t a t e  cou ld  n ot  su e  for

en for cem en t  of u n p a id  t a xes  u n d er  R IC O  beca u se it  w a s  n ot

in ju r ed  in  it s  b u s in ess  or  p r op er t y); B en n e t t  v . B er g, 685  F .2d

1053 , 1059  (8  C ir . 1982)(r e ject in g  t h e  a r gu m en t  t h a t  R I C Oth

r equ ir es  a  “com m er cia l or  com p et it ive  in ju r y”).

 B r id ge v. P h oen ix B on d  &  I n d em . C o., 1 28  S . C t . 2131 , 170  L .7

E d . 2d  1012 , 1028  (2008)(“[W ]e a r e  n ot  a t  liber t y  t o r ew r it e

R IC O  t o r eflect  t h eir --or  ou r --view s  of good  p olicy.  W e h a ve

r ep ea t ed ly r efu sed  t o a d op t  n a r r ow in g con s t r u ct ion s  of R IC O  in

or d er  t o m a k e it  con for m  t o a  p r econ ceived  n ot ion  of w h a t

C on gr ess  in t en d ed  t o p r oscr ibe”).

tha t  the County relies on  in  th is ca se.”  Canyon
County v. Syngenta  Seeds, Inc., 519 F .3d 969, 980
(9  Cir . 2008).  This conclusion , tha t  a  governmentt h

ent ity cannot  sue to recover  dama ges unless it  is
act ing as “an  ordina ry marketplace actor” under
RICO, conflict s with  the Seventh  and Eighth  Circu it s’
conclusions which  have rejected the need for  any such
marketplace or  commercia l in jury.   6

The Ninth  Circu it  a lso impermissibly refused
to adhere to th is Cour t ’s unanimous inst ruct ion  tha t
the lower  cour t s not  read limita t ions in to RICO.7

Thus, the first  quest ion  is whether  the Ninth  Circu it
wa s correct  in  in terpret ing the phrase “business or
proper ty” in  RICO so as to exclude the County’s costs
of providing services.

The Ninth  Circu it  a lso concluded, based solely
on  the County’s Compla in t , tha t  it s in jury was not
“proxima tely” caused by the Respondents’ RICO
viola t ions.  The Ninth  Circu it  did so by disregarding
the fir st  step in  the proximate causa t ion  ana lysis:
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 C a n yon  C ou n t y, 519  F .3d  a t  983  (“[W ]e n eed  n ot  in qu ir e  in t o8

t h e  qu es t ion  of w h et h er  t h er e  a r e  m or e im m ed ia t e  vict im s  of t h e

d efen d a n t s ’ a lleged  R IC O  viola t ion s  w h o a r e  lik ely t o su e”).

 S ee  La bor er s  Loca l 17  H ea lt h  & Ben efit  F u n d  v. P h ilip  M or r is ,9

191 F .3d  229 , 238 -39  (2d  C ir . 1999)(“As t h ese  ca ses  d em on st r a t e ,

t h e  cr it ica l qu es t ion  p osed  by t h e  d ir ect  in ju r y  t es t  is  w h et h er

t h e  d a m a ges  a  p la in t iff su s t a in s  a r e  d er iva t ive  of a n  in ju r y t o a

t h ir d  p a r t y .  I f so, t h en  t h e  in ju r y is  in d ir ect ; if n ot , it  is  d ir ect ”);

N ew  W es t , L .P . v. C it y  of J oliet , 4 9 1  F .3d  717 , 721  (7  C ir .th

2007)(“F or  som e s t a t u t es  it  m a t t er s  w h et h er  t h e  in ju r ies  a r e

d ir ect  or  d er iva t ive ,” ci t in g  An za  v. Id ea l S t eel S u p p ly C or p ., 547

U .S . 451(2006), H olm es  v. S ecu r it ies  In ves t or  P r ot . C or p ., 503

U .S . 258  (1992)); V-Tech  S er vs . v . S t r eet , 215  F ed . Ap p x. 93 , 96

(3d  C ir . 2007)(“V-Tech ’s  R I C O  cla im s  d o n ot  sa t is fy t h e

r equ ir em en t  of p r oxim a t e  ca u sa t ion  beca u se t h e  d ir ect  vict im  of

t h e  d efen d a n t ’s  fr a u d u len t  con d u ct  w a s  t h e  fed er a l, s t a t e , a n d

loca l gover n m en t  en t it ies  t h a t  a w a r d ed  a n d  t h er ea ft e r  fu n d ed

t h e  con t r a ct  w it h  V-Tech ”); In  t h e  M a t t er  of S even  S ea s

P et r oleu m  In c., 522  F .3d  5 7 5 , 5 86  (5  C ir . 2008)(d ir ect  in ju r yth

equ a t ed  w it h  bein g n ot  d er iva t ive  of a n  in ju r y t o a n ot h er  p a r t y);

T r ollin ger  v . T yson  F ood s , In c., 370  F .3d  602 , 614  (6  C ir .th

2004)(“R IC O  n ot  on ly im p oses  a  s t a t u t or y s t a n d in g lim it a t ion  on

cla im a n t s  w h o seek  r ecover y for  d er iva t ive  or  in d ir ect

in ju r ies…”).

 An za , 547  U .S . 451 , 461  (2006)(h er ea ft er  “An za ”).10

determining if some other  pa r ty was more direct ly
in jured by the a lleged RICO viola t ions.   Every other8

Circuit  ana lyzes proximate causa t ion  by fir st
determin ing if the pla in t iff’s a lleged in jury flows
direct ly from the RICO viola t ion , or  is der iva t ive of
an  in ju ry to another  pa r ty.   In  ligh t  of th is Court ’s9

decision  in  Anza  v. Idea l Steel Supply Corp., where it
held direct  in jury was “the cent ra l quest ion” in  the
proximate causa t ion  ana lysis, t he Ninth  Circu it ’s
decision  must  be reversed.10
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 T h er e  is  n o d isp u t e  t h a t  t h e  C ou n t y is  a  “p er son ” w it h in  t h e11

m ea n in g of R I C O , a n d  t h u s  m a y a sser t  a  cla im .  18  U .S .C . §

1961(3), d efin in g “p er son ” a s  in clu d in g “a n y in d ivid u a l or  en t it y

ca p a ble  of h old in g a  lega l or  ben eficia l in t er es t  in  p r op er t y.”

R IC O  ca ses  h a ve  been  s u ccess fu lly  p r osecu t ed  by gover n m en t a l

en t it ies  in  a ll cir cu it s .  S ee, e .g ., C ou n t y of O a k la n d  v. C it y  of

REASONS FOR GRANTING THE P ETITION

I. THIS COURT SHOULD RESOLVE THE
CIRCUIT SP LIT AS TO WHETHER
“BUSINESS OR P ROP ERTY” SHOULD
BE READ BROADLY OR WITH J UDGE-
MADE RESTRICTIONS.

A. RICO’s P la in  Language Suppor ts the
County.

The quest ion  presen ted here is whet her  §
1964(c) shou ld be in terpreted according to it s pla in
and ordina ry meaning or , ra ther , tha t  judge-made
rest r ict ions should be read in to it .  The Ninth  Circu it
has in terpreted the phrase so as to exclude the
County’s cla im.  It  did so pr imar ily because it  found
noth ing in  the legisla t ive h istory of RICO to indica te
Congress in tended for  th is type of cla im to be
asser ted.  And absent  tha t  express au thor iza t ion , it
concluded there was no such  in t en t .  “But  had
Congress in tended such  a  resu lt , we believe tha t
Congress would ha ve been  more explicit ; the term
business or  proper ty does not  readily connote a
government ’s in terest  in  the services it  provides in  it s
sovereign  or  quasi-sovereign  capacity.” Ca nyon
County, 519 F .3d a t  980.  11
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D et r oit , 866  F .2d  839  (6  C ir . 1989); C a r t er  v.B er ger , 777  F .2dth

1173  (7  C ir . 1985)(h old in g t h a t  C ook  C ou n t y, I ll in ois  w a s  t h eth

p r op er  p a r t y  t o su e u n d er  R IC O  for  u n p a id  t a xes ); R ep u blic of

t h e  P h ilip p in es  v. M a r cos , 862  F .2d  1355 , 1358  (9  C ir . 1988).th

The Second Circu it  ha s taken  the same
approach , choosing to give the ‘business or  proper ty’
language a  na rrow in terpreta t ion  because of it s qu it e
candid host ility to novel uses of civil RICO.  It  held:
“We have sta ted our  own views tha t  the RICO
provisions cast  too wide a  net  with  respect  to civil
act ions tha t  may be brough t .”  Town of W. Har t ford
v. Opera t ion  Rescue, 915 F .2d 92, 104 (2d Cir . 1990).

By cont rast , the Seventh  Circu it  in terpreted
‘business or  proper ty,’ without  second-guessing
Congress’ language:

Limita t ions on  the t ype of in jury, such
as requir ing a  ‘racketeer ing in jury’ have
been reject ed . . . . While the Supreme
Cour t  held tha t  ‘business or  proper ty’
phrase in  the Clayton  Act  refers on ly to
commercia l in terest s and compet it ive
in jur ies, th is is not  the case under
RICO, a lthough a  few cour t s have
a t tempted to draw such  a  line.  In  th is
case the Illinois Depar tment  of Revenue
has been  in jured in  it s proper ty to the
exten t  tha t  it  has been  defrauded ou t  of
$14,500 in  unpa id taxes.
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 S ee a lso C a r t er  v. B er ger , 777  F .2d  1 1 7 3 , 1176  (7  C ir .12 th

1 9 85)(“R IC O  a p p lies  t o t a x  fr a u d s , a n d  a  gover n m en t  m a y

r ecover  losses  fr om  t h e  u n d er p a ym en t  of t a xes ,” h old in g  t h a t

C ook  C ou n t y, I llin ois , n ot  it s  t a xp a yer s  w a s  t h e  p r op er  p la in t iff

in  a n  a ct ion  t o collect  u n p a id  t a xes ).

Illinois Dep’t  of Revenue v. Phillips, 771 F .2d 312,
314 (7  Cir . 1985) (in terna l cit a t ions omit ted).   Thet h 12

Court  thus rejected the policy-dr iven a rgument ,
accepted by the dist r ict  cour t  tha t  “RICO should not
become a  vehicle for  federa l ju r isdict ion  and damages
in  sta te sa les t ax cases.”  Id.  

This is precisely the view taken  here by the
Ninth  Circu it .  The Cour t  was simply unconvinced
tha t  in  enact ing RICO, “Congress meant  to disrupt
set t led expecta t ions and a lter  the legisla t ively-chosen
system of funding loca l government  services.”
Canyon County, 519 F .3d a t  980.  But  in  Sedima ,
S.P .R.L. v. Imrex Co., 473 U.S. 479 (1985), th is Cour t
dispa t ched the not ion  tha t  judges must  sea rch
RICO’s spa rse legisla t ive h istory to pinpoin t  evidence
tha t  it s in ten t  ma tches up with  the implica t ions of a
par t icula r  case.  “Given  the pla in  words of the
sta tu te, we cannot  agree with  the cour t  below tha t
Congress could have had no inkling of § 1964(c)’s
implica t ions.  Congress inkling’s a re best  determined
by the sta tu tory language tha t  it  chooses . . . .”
Sedima , 473 U.S. a t  495 n . 13 (in terna l cit a t ion  and
punctua t ion  omit ted).

Thus, the Nin th  Circuit  was not  wr it ing on  a
blank sla te.  If it  were, th is Cour t  might  a llow the
conflict  to develop fur ther .  But  th is Cour t  resolved
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 Th e C ou r t  r eview ed  t h e  legis la t ive  h is t or y of § 1964(c) in13

S ed im a , 473  U .S . a t  486-87 , a n d  fou n d  n o s u p p or t  for  e it h er  of

t h e  ju d icia lly-cr ea t ed  lim it a t ion s  on  d a m a ges  a t  is su e.  In  d oin g

so, it  w a s  u n con vin ced  by t h e  d is sen t in g ju s t ices  t h a t  t h e  C ou r t

“sh ou ld  be  r e lu ct a n t  t o d isp la ce t h e  w ell-en t r en ch ed  fed er a l

r em ed ia l s ch em es  a bsen t  clea r  d ir ect ion  fr om  C on gr ess .”  Id ., a t

507  (M a r sh a ll, J ., d is sen t in g).  

th is issue in  1985 and just  rea ffirmed tha t
in t erpret a t ion  la st  term, reject ing the a rgument  tha t
§ 1964(c) requires “reliance.”  Again , adher ing to the
unambiguous langua ge of § 1964(c), it  held tha t  no
such limita t ion  was to be read in to tha t  provision:

We a re not  a t  liber ty to rewrite RICO to
reflect  their  - or  our  - views of good
policy.  We have repea tedly refused to
adopt  na r rowing const ruct ions of RICO
in  order  to make it  conform to a
preconceived not ion of wha t  Congress
in tended to proscr ibe.

Br idge v. Phoenix Bond & Indem., Co., 128 S. Ct .
2131, 170 L. Ed. 2d 1012, 1028 (2008).  More than
two decades ago, th is Cour t  rejected the a rguments
tha t  § 1964(c) r equired either  a  pr ior  cr imina l
convict ion  or  a  “racketeer ing in jury.”  Sedima , 473
U.S. a t  488, 495.  The Cour t  refused to r ea d those
concepts in to the unambiguous wording Congress
chose to use in  §1964(c) because “RICO is to be read
broadly.”  Id. a t  498.   And the Cour t  held tha t  was13

par t icu la r ly so with  regard to § 1964(c).  Id. a t  492 n .
10 (“Indeed, if Congress’ libera l-const ruct ion  mandate
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 R IC O  is  t o be  “liber a lly  con s t r u ed  t o effect u a t e  it s  r em ed ia l14

p u r p oses .”  P u b . L . 91-45 2 , § 9 0 4 (a ), 84  S t a t . 947 .  Id ., a t  498 .

Th e C ou r t  h a s  a d h er ed  t o t h is  view  ever  s in ce.  S ee, e .g ., H .J .,

In c. v. N or t h w es t er n  B ell T el. C o., 492  U .S . 229 , 237  (1989)(“W e

begin , of cou r se  w it h  R IC O ’s  t ext , in  w h ich  C on gr ess  follow ed  a

p a t t er n  of u t ilizin g  t er m s a n d  con cep t s  of br ea d t h ”)(in t er n a l

cit a t ion  a n d  qu ot a t ion s  om it t ed ); B r id ge , 170  L . E d . 2d  a t  1028 .

 15  U .S .C .§ 15 .15

is to be applied anywhere, it  is in  § 1964, where
RICO’s remedia l purposes a re most  evident”).   14

B. The Ninth  Circu it ’s Ant it rust  In jury
Requirement  Is Erroneous.

The Cour t  should a lso accept  the Pet it ion  to
resolve the Circu it  split  a s to whether  the phrase
“business or  proper ty” requires an  an t it rust  in jury.
The Ninth  Circu it , following the Second Circu it ,
const rued “business or  proper ty” in  § 1964(c) in  the
same manner  as in  the Clayton  Ant it rust  Act , i.e., to
require in jury from the loss of compet it ion .   It  held:15

As used in  the Clayton  Act ’s pr iva te
r ight  of act ion , then , the phrase
business or  proper ty excludes sta tes’
in terest s in  their  sovereign or  quasi-
sovereign  capacit ies, bu t  does include
s t a t e s ’ i n t e r e s t s  a s  or d i n a r y
marketplace actors.  We believe tha t
th is in terpret a t ion  of the phrase
business or  proper ty should apply in  the
context  of a  civil RICO cla im as well.
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 I t  cit ed  w it h  a p p r ova l t h e  S ixt h  C ir cu it ’s  d ecis ion  in  C ou n t y of16

O a k la n d  v. C it y  of D et r oit , 8 6 6  F .2d  839 , 847  (6  C ir . 1989),th

w h ich  p er m it t ed  t h e  C ou n t y’s  R IC O  cla im  for  over p a ym en t  for

sew er  ser vices  t o p r oceed .  Ca n yon  C ou n t y, 519  F .3d  a t  976 .  

 M or eover , t h is  “com p et it ive  in ju r y” r equ ir em en t  w ou ld  on ly17

a p p ly t o gover n m en t  en t it ies , cr ea t in g a  cla s s ifica t ion  w h ich

C on gr ess  d id  n ot  en a ct .

Canyon County, 519 F .3d a t  978 (in terna l quota t ions
omit ted).  Therefore, the Nin th  Circu it , following the
reasoning of t he Second Circu it , would permit  the
County t o a sser t  a  cla im under  § 1964(c) if it  pa id
supra-compet it ive pr ices in  a  commercia l t ransact ion,
i.e., a s “an  ordina ry marketplace actor [].”  Id.  16

Under  th is reasoning both  Circu it s would deny the
County the r igh t  to sue for  damages caused by the
immigra t ion  predica te act s Congress expressly added
to RICO, but  would permit  t he County to sue for  an
amorphous “compet it ive in jury” which  Congress did
not  add to the sta tu te.   This is absurd.17

The Seventh  and Eighth  Circu it s have
correct ly rejected th is ant it rust  in jury requirement  in
civil RICO because it  makes no sense.  The st a tu tes
ha ve differen t  “object ives.”  Schacht  v. Brown, 711
F.2d 1343, 1358 (7  Cir . 1983):t h

[T]o the exten t  tha t  an t it rust  law and
policy a re increasingly concerned
pr imar ily with  market  efficiency ra ther
t h a n  t h e delet er iou s  effor t s  of
concent ra t ed market  power it self,”
ana logies to tha t  body of law [to RICO]
become increasingly ir relevant , since
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 S ee a lso I llin ois  D ep ’t  of R even u e , 771  F .2d  a t  315 .18

the exercise of socia l power by
organized cr ime is thought  to be m alim
in  se.

Id. (reject ing the a rgument  tha t  § 1964(c) required
“compet it ive in jury” as unsuppor ted by RICO’s
legisla t ive h istory or  pla in  language).   The Eighth18

Circuit  has reached the same conclusion , reject ing
the requirement  of an  an t it rust  in jury in  § 1964(c)

In  other  words, a lthough RICO
borrowed the tools of an t it rust  law to
combat  orga n ized cr imina l act ivity, we
do not  believe the RICO Act  was limited
to the an t it rust  goa l of preven t ing
in terferen ce with  free t rade.  Congress
did not  see the object ives of RICO and
the an t it rust  laws as coterminous.  We
con clu de t h a t  a n  a llega t ion  of
commercia l or  compet it ive in jury is not
required by the RICO Act . 

Bennet t  v. Berg, 685 F .2d 1053, 1059 (8  Cir .t h

1982)(in terna l cit a t ions omit ted).   

This Cour t  agrees with  the view of the Seventh
and Eighth  Circu it s.  It  noted tha t  the requ irement
of some circu it s of a  “racketeer ing in jury” was a
concept  improper ly impor ted from the Clayton  Act .
Sedima , 473 U.S. a t  499 (“In  borrowing it s
racketeer ing in jury requiremen t  from antitrust
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standing principles, the cour t  below crea ted exact ly
the problems Congress sought  to avoid”) (emphasis
added); Holmes v. Securit ies Investor  Prot . Corp., 503
U.S. 258, 270 (not ing the reject ion  “of the concept  of
an t it rust  in jury to RICO”)(in terna l quota t ions
omit ted); cf. Cedr ic Kushner  Promot ions, Ltd. v.
King, 533 U.S. 158, 166 (2001)(not ing tha t  the
in t racorpora te conspiracy doct r ine does not  apply
under  RICO because it  “turns on  specific an t it rust
object ives”).

Even  in  the Clayton  Act  con text , th is Cour t
has refused to require a  “commercia l in ju ry” in
const ru ing “business or  proper ty” as “st ra ined.”
Reiter  v. Sonotone Corp., 442 U.S. 330, 338-339
(1979).  And if no commercia l in jury is required under
the Clayton  Act , then  the Nin th  Circu it ’s
requirement  of one in  § 1964(c) is indefensible.

II. T H E  P R O XI M A T E  C A U S A T I O N
AN ALYS IS  REQUIRES  THAT THE
COURT DETERMINE IF THE P LAINTIFF
ALLEGES A DIRECT INJ URY.

The Nin th  Circu it ’s dismissa l of the County’s
cla im, for  lack of proximate causa t ion  a t  the pleading
stage, where no more direct  vict im of the RICO
viola t ion  was ident ified, conflict s with  the proximate
causa t ion  ana lysis of every other  Circu it  a nd th is
Cour t .  This Cour t  r equires a  “direct” rela t ionsh ip 
between the RICO defendant  and the pla in t iff’s
in jury.  Anza , 547 U.S. a t  461 (“When a  cour t
eva lua tes a  RICO cla im for  proximate causa t ion , the
cent ra l quest ion  it  must  ask is whether  t he a lleged
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 S ee  a lso S osa  v. Alva r ez-M a ch a in , 542  U .S . 692 , 704  (2004)19

(“P r oxim a t e  ca u sa t ion  is  ca u sa t ion  su bs t a n t ia l en ou gh  a n d  close

en ou gh  t o t h e  h a r m  t o be  r ecogn ized  by la w , bu t  a  g iven

p r oxim a t e ca u se n eed  n ot  be, a n d  fr equ en t ly  is  n ot , t h e  exclu s ive

p r oxim a t e  ca se  of h a r m ”)(in t er n a l cit a t ion  om it t ed ).

 C a n yon  C ou n t y, 519  F .3d  a t  983 .20

 S ee , e ..g ., B r id ge, 170  L . E d . 2d  a t  1027  (n ot in g t h a t  “n o m or e21

im m ed ia t e  v ict im  is  be t t e r  su it ed  t o su e .”); La bor er s  Loca l 17

H ea lt h  & B en efit  F u n d  v. P h ilip  M or r is , 191  F .3d  229 , 23 8 -39

(2d  C ir . 1999)(“As  t h ese  ca ses  d em on s t r a t e , t h e  cr it ica l qu es t ion

p osed  by t h e  d ir ect  in ju r y t es t  is  w h et h er  t h e  d a m a ges  a  p la in t iff

su s t a in s  a r e  d er iva t ive  of a n  in ju r y  t o a  t h ir d  p a r t y .  I f so, t h en

t h e in ju r y is  in d ir ect ; if n ot , it  is  d ir ect ”); W illia m s  v. M oh a w k

In d u s ., In c., 465  F .3d  1277 , 1289-90  (11  C ir . 2007)(con clu d in gth

t h a t  d ism iss a l in  H olm es  a n d  An za  w a s  a p p r op r ia t e  “beca u se  a

m or e d ir ect  vict im  cou ld  br in g su it ” a n d  w it h ou t  su ch  a  fin d in g,

t h e  p la in t iff is  t h e  p r op er  p a r t y  t o su e).; Loeb  v. S u m it om o C or p .,

viola t ion  led direct ly to the pla in t iff’s in jur ies”).   In19

Anza, the P la in t iff’s compla in t  made it  clear  tha t  the
Sta te of New York, not  Idea l Steel, was the direct ly
in jured pa r ty.  And so Idea l Steel pled it self out  of
court .

Ca nyon County did not  plead it self out  of
court .  It s Compla in t  does not  iden t ify a  more direct ly
in jured vict im of the a lleged RICO viola t ions.  And
the Ninth  Circu it  did not  ident ify one either .  It  held
the directness of the in jury was ir relevant  (“we need
not  inquire in to the quest ion  whether  there a re more
immedia t e vict ims of the defendants’ a lleged RICO
viola t ions who a re likely to sue”).   20

No other  cour t  has read the direct  in jury
requirement  out  of RICO.   Thus, it s conclusion  tha t21
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306 F .3d  469 , 484  (7  C ir . 2002)(“Th e d ir ect n ess  in qu ir y  fu r t h erth

focu ses  on  t h e  p r esen ce of m or e im m ed ia t e  vict im s  of a n

a n t it r u s t  viola t ion  in  a  bet t er  p os it ion  t o m a in t a in  a  t r eb le

d a m a ges  a ct ion ”); Tr ollin ger  v. Tyson  F ood s , In c., 370  F .3d  602 ,

614  (6  C ir . 2004)(“R IC O  a lso n ot  on ly im p oses  a  s t a t u t or yt h

s t a n d in g lim it a t ion  on  cla im a n t s  w h o seek  r ecover y for

d er iva t ive  or  in d ir ect  in ju r ies , bu t  a ls o in cor p or a t es  ot h e r

t r a d it ion a l p r oxim a t e-ca u se lim it a t ion s  on  cla im a n t s ,” in clu d in g

for eseea b ilit y).

 C a n yon  C ou n t y , 519  F .3d  a t  983  (em p h a s is  a d d ed )22

 S ee , e .g., Ta lla h a ssee F u r n it u r e  C o. v . H a r r ison , 58 3  S o. 2d23

744 , 750  (F la . Ap p . C t . 1991)(“M os t  ju r isd ict ion s , in clu d in g

F lor id a , r ecogn ize  t h a t  in d ep en d en t  of t h e  d oct r in e  of r esp on d ea t

su p er ior , a n  em p loyer  is  lia b le  for  t h e  w illfu l t or t  of h is  em p loyee

com m it t ed  a ga in s t  a  t h ir d  p er son  if h e k n ew  or  sh ou ld  h a ve

k n ow n   t h a t  t h e  em p loyee w a s  a  t h r ea t  t o ot h er s”); a ccor d , 10

L AB O R  AN D  E M P L O YM E N T  L AW , § 270 .03 [3][a ] (M a t t h ew  B en d er

2007).

Anza  a pplies “fu lly to cases like th is one, where the
harm to the pla in t iff from the defendant ’s RICO
viola t ion  does not flow through any in tervening
victim s” is fla t ly wrong and must  not  be a llowed to
persist .   22

Thus, because the Compla in t  does not  indica te
a  more immedia te vict im of the RICO viola t ions, the
dismissa l for  lack of proximate causa t ion  was
erroneous.  And th is is confirmed by well-est ablished
tor t  pr inciples which make an  employer  liable for
tor t s commit ted by it s employees in  cases such  as th is
one, where the employer  disregarded the r isk of
employing known cr imina ls.  RE STATE ME N T (TH IRD)
OF  AGE N CY, § 7.05(1).   23
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 S ee , e .g., B lis s  v. F r a n co, 446  F .3d  1036 , 1047  (10  C ir . 2006);24 th

F it h ia n  v. R eed , 2 0 4  F .3d  306 , 309  (1  C ir . 2000); S ch u lt z  v .st

A pr incipa l who conduct s an  act ivity
through  an  agen t  is subject  to liability
for  harm to a  th ird par ty caused by the
agent ’s conduct  if the ha rm was caused
by the pr incipa l’s negligen ce in
s e l e ct i n g ,  t r a i n i n g ,  r e t a i n i n g ,
supervising, or  otherwise controlling the
agen t .

RE STATE ME N T (SE CON D) OF  TORTS  § 307:

I t  is  n egligen ce t o u se a n
inst rumenta lity, whether  a  human
being or  a  th ing, which  the actor  knows
or  should know to be so incompetent ,
inappropria te, or  defect ive, tha t  it s use
involves an  unreasonable r isk of ha rm
to others.

RE STATE ME N T (SE CON D) OF  TORTS  §§ 302(B) (Risk of
In ten t iona l or  Cr imina l Conduct ), 317 (Duty of
Master  to Cont rol Conduct  of Serva n t ), and 449
(Tor t ious or  Cr imina l Acts the Probability of Which
Makes Actor 's Conduct  Negligent ).

Accordingly, t he Idaho Supreme Cour t  has
held an  employer  liable for  the ha rm caused to th ird
par t ies by an  employee with  known cr imina l
tendencies.  Thus, the foreseeability of ha rm, which
is ordina r ily a  ju ry quest ion ,  should not  have been24
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E s lick , 788  F .2d  558 , 560  (9  C ir . 1986); C u llen  v. B M W  of N or t hth

Am ., In c., 691  F .2d  1097 , 1103  (2d  C ir . 1982).

 C a n yon  C ou n t y, 519  F .3d  a t  982  (sp ecu la t in g on  “n u m er ou s25

ot h er  fa ct or s  t h a t  cou ld  lea d  t o h igh er  exp en d it u r es  by  t h e

C ou n t y”).

 B r id ge, 170  L .E d . 2d  a t  1027  (“B u t  t h a t  even t u a lit y , in26

con t r a s t  t o r esp on d en t s’ d ir ect  fin a n cia l in ju r y , seem s

sp ecu la t ive  a n d  r em ot e”).

 P R O S S E R  AN D  K E E T O N  O N  T O R T S  a t  2 8 0  (5  ed . 1984)(“Th er e27 th

is  p er h a p s  n o ot h er  on e is su e in  t h e  la w  of t or t s  over  w h ich  so

m u ch  con t r over sy  h a s  r a ged , a n d  con cer n in g w h ich  t h er e  h a s

been  so gr ea t  a  d elu ge of lega l w r it in g”)

 Id . a t  281 .28

decided in  t h is case a t  the pleading stage.   As th is25

Court  has held, it  is inappropr ia te to subst itu te the
defendant ’s specula t ive not ions of foreseeability for
the ha rm a lleged.   And the leading t rea t ise on  tor t s26

concludes tha t  the foreseeability of ha rm is perhaps
the most  cont roversia l quest ion  in  the en t ire field.27

Moreover , it  “never  a r ises unt il causa t ion  has been
established.”   Thus, it  should not  even have been28

addressed in  determin ing whether  the County’s
a lleged in jury was proximately caused by the RICO
viola t ions.

For  these reasons, th is Cour t  should accept
th is Pet it ion  to determine if t he Ninth  Circu it ’s
unprecedented approach  to RICO proxima te
causa t ion , in  which  the directness of the in jury is
disregarded, is correct .
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CONCLUSION

The Pet it ion  for  a  wr it  of cer t iora r i should be
granted.

Respect fu lly submit ted,

HOWARD W. F OSTE R P AU L J . ORF AN E DE S
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