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April 8, 2011
VIA ELECTRONIC TRANSMISSION

Kenneth E. Melson

Acting Director

Bureau of Alcohol, Tobacco, Firearms, and Explosives
99 New York Avenue, NE

Washington, DC 20226

Dear Acting Director Melson:

Attached is an email released through the Freedom of Information Act (FOIA).!
It appears to contain proposed guidance to ATF employees about how to respond to
contacts from my office. The guidance instructs ATF employees that they “are in no way
obligated to respond” to questions from Congress. It also attempts to prevent direct
communications with my office by instructing that ATF employees “should refer
congressional staff who seek information from you to the ATF’s office of congressional
affairs.” The guidance further attempts to prevent direct communications with my
office by claiming that ATF employees “are not authorized to disclose non-public
information.”

It is unclear from the email released through FOIA whether this guidance was
actually communicated to ATF employees. However, it is of grave concern because, as
you know, such attempts to prevent direct communications with Congress are not a
lawtully authorized activity of any officer or employee of the United States whose salary
is paid with appropriated funds.2 Specifically, no officer or employee may attempt to
prohibit or prevent “any other officer or employee of the Federal Government from
having direct oral or written communication or contact with any Member, committee,
or subcommittee of the Congress” about a matter related to his employment or the

t Attachment 1.

2 Consolidated Appropriations Act, 2010, P.L. 111-117, 123 Stat. 3034, § 714 (2010), as continued by §101
of continuing resolutions P.L. 111-242, 124 Stat. 2607 (2010) and P.L. 112-6, 125 Stat. 23 (2011)—which
extends the funding levels in the 2010 appropriations bills, as well as “the authority and conditions
provided in such Acts,” through April 8, 2011.
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agency “in any way, irrespective of whether such communication or contact is at the
initiative” of the employee or Congress (emphasis added).3

I wrote to you on January 31 to ensure you were aware of these provisions and to
express concerns that without proper guidance, managers might inappropriately
intimidate employees to discourage them from speaking with Congress and thus
unlawfully interfere with a Congressional inquiry.4 In order for Congress to exercise its
oversight authority and act as a check on Executive power, it is crucial that agency
employees are free to communicate directly with Members and Committee staff. Direct
contact means contacts that do not necessarily involve Congressional liaison or agency
management. Without such direct, unfiltered communications, Congress would still be
unaware of, and unable to inquire about, the serious allegations involving the death of
Border Patrol Agent Brian Terry and the sales of weapons to known and suspected gun
traffickers.

I have a long experience of witnessing retaliation against whistleblowers.
Sometimes it is explicit and immediate. Often it is subtle and delayed until after public
scrutiny has faded. Unfortunately, it is so frequent that employees fear that even
truthful answers to direct factual questions from Congress will get them in trouble. That
is why I am committed to maintaining the confidentiality of those employees who wish
to cooperate with a Congressional inquiry or report problems anonymously. Direct
contact with Congress of the sort protected by the law serves as an extra level of
protection against retaliation and is obviously essential where an employee seeks
confidentiality.

However, in some cases, agency employees choose to disclose their direct
contacts with Congress, despite the potential consequences. As I explained in my
January 31 letter, one employee chose to disclose his protected contacts with my staff
and was immediately questioned about the content of those communications. I was
concerned about that because forcing an employee to reveal the details of such
communications would intrude on the integrity of the Congressional inquiry and offend
the comity between the Branches that flows from the separation of powers under the
Constitution.

Now, a second agency employee has chosen to disclose that he has had protected
contacts with Congress. George Gillett, through and in conjunction with his legal
counsel, is cooperating with this investigation. Mr. Gillett is the Assistant Special Agent
in Charge of the ATF’s Phoenix field division, and Committee staff’s direct contacts with
him are an essential component of our inquiry. He has participated in two preliminary
meetings jointly with Senate Judiciary Committee staff and House Oversight and
Government Reform Committee staff. As you know, retaliation for such
communications is prohibited by law.

s Id.

418 U.S.C. § 1505 (providing criminal penalties for obstructing or impeding the power of Congressional
inquiry).
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On one previous occasion when an agency sought to compel an individual to
disclose the content of his communications with Congress, I was prepared to introduce a
resolution authorizing the Senate Legal Counsel to seek legal remedy in the courts.
Fortunately, in light of that draft resolution, the Executive Branch withdrew its attempt
to compel discovery of communications between a whistleblower and Congress.5

In this current inquiry, a similar attempt was also abandoned. The first ATF
agent to disclose that he had direct contacts with Congress was ordered to describe the
content of his communications in writing. However, shortly after my January 31 letter, I
was pleased to learn that the order was withdrawn. I appreciate the agency’s willingness
to respect Congressional prerogatives and avoid interfering with a Congressional
inquiry. Similarly, the agency should avoid intruding into our investigative process by
seeking to learn the content of ASAC Gillett’s communications with Congress.

Inlight of the attached email, I have renewed concerns that the guidance being
given to employees may be inconsistent with the law.¢ Therefore, please provide
written answers to the following questions:

1. Was the attached guidance distributed, either in writing or otherwise, to
ATF field offices or other ATF personnel?

2. Was any guidance on contacts with Congress distributed, either in writing
or otherwise, to ATF field offices or other ATF personnel? If so, please
provide a copy.

3. What steps have you taken or do you plan to take to ensure that employees
are aware of their right to communicate directly with Congress if they so
choose?

5 See S. PRT. 110-28, § VIIL.D.2 “Attempt to Compel Disclosure of Confidential Communications with
Congress,” p. 103, 641, 652 (“Nothing in this agreement shall require [the production of] any
communications with, or documents that were created for, any Senate Committees (or the staff or
members thereof”). See also S. HRG. 109-898, at 39-41, 470-471, responses to questions for the record to
Dec. 5, 2006, Senate Judiciary Committee hearing at 8.

6 See generally, Government Accountability Office, “Department of Health and Human Services—Chief
Actuary’s Communications with Congress,” B-302911 (Sep. 7, 2004) (discussing the history and
background in support of the government-wide prohibition on attempts to prevent direct communications
with Congress) (Attachment 2).
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Please reply no later than April 14, 2011. If you have any questions about this request,
please contact Jason Foster at (202) 225-5225. Thank you for your cooperation.

Sincerely,

Uik Bty

Charles E. Grassley
Ranking Member

Attachments

cc:  Chairman Patrick Leahy, Senate Committee on the Judiciary
Chairman Darrell Issa, House Committee on Oversight and Government Reform
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From: —

Sent: Saturday, February 03, 2011 12:25 PM )
To: Hoovar, Wiliam J.h

Subject: Fw. Need quick guidance (A
ey

Are/Have we sent some kind of guidance to the Field along these lires?

FRHKA IR

NOTICE: This e-mail message and any attached files are intended solely for the use of the addrasses(s) namad above in
connection with official business. This communication may contain Controlied Unclassified Information that may be
statutorily or otherwise prohibited from being releasad without appropriate approval. Any review, use, or disgemination of
this e-mail message and any aftached file(s) in any form cutside of ATF or the Department of Justics without express
authorization is strictly prohibited.

From P (5O}

To: Hoover, William J.;

e ——
cc Q-+ ; - C) ) R ) A s 7)

Sent: Thu Feb 03 18:44:26 2011
Subject: FW: Need quick guidance RN
A

V'd recommend somathing along these lines if agents ask for guidance about how to respond to contacts from Senator's Grassiey's
staff -

During the iast week n January, Senator Grassley wrote to ATF, reporting allegations that ATF had sanctioned the sate of assault
weapons to suspected straw purchasers and that these weapons were used in the killing of Custams and Berder Protection Agent
Brian Terry. The Department has sent a written response to Senator Grassley, advising him that these allegations are nct true. In
further respanse to his requests, we expect to schedule a briefing by appropriate ATF representatives with staff for Senator Grassley
and other Members of the Scnate Judiciary Committee in the near future about Project Gunrunner and ATF s effort to work with its
law enforcement partners to build cases that will disrupt and dismantie criminat organizations.

As always, you are in no way obligated to respond to congressional contacts or requests for information and generally, consistent
with ATF policy, you should refer congressional staff who seek informatian from vou to ATF's office of consressional affairs. You are
not authorizee tu disclose non-public inffermaticn about law enfarcement matiers odtside of ATF or the uepartment of lustice 1o
anyone, including congressional staff. This isimportant to protect the independence and effectiveness of our law enforcement
efforts as well as the privacy and due process interests of individuals who are involved in these investigations.

If you have informaticn about waste, fraud, or abuse within ATF — or any actions by Department employees that you believe

constitute professional misconduct, you are encouraged to report that information to your supervisors and/or the Department’s
Office of inspector Gzneral.

_ Q; G456
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£ GAO

Accountablllty Integrity * Reliability

United States Government Accountability Office
Washington, DC 20548

B-302911

September 7, 2004

The Honorable Frank R. Lautenberg
The Honorable Tom Daschle

The Honorable Edward M. Kennedy
The Honorable Jack Reed

The Honorable Jon S. Corzine

The Honorable John F. Kerry

The Honorable Patrick J. Leahy

The Honorable Debbie Stabenow
The Honorable Tim Johnson

The Honorable Mark Pryor

The Honorable Maria Cantwell

The Honorable Joseph 1. Lieberman
The Honorable Carl Levin

The Honorable Paul Sarbanes

The Honorable Barbara A. Mikulski
The Honorable Charles Schumer
The Honorable John Edwards

The Honorable Hillary Rodham Clinton
United States Senate

Subject: Department of Health and Human Services—Chief Actuary’s
Communications with Congress

By letter dated March 18, 2004, you asked for our legal opinion regarding a potential
violation of the prohibitions in the Consolidated Appropriations Act of 2004 and the
Consolidated Appropriations Resolution of 2003 on the use of appropriated funds to
pay the salary of a federal official who prohibits another federal employee from
communicating with Congress. Pub. L. No. 108-199, Div. F, tit. VI, § 618, 188 Stat. 3,
354 (Jan. 23, 2004); Pub. L. No. 108-7, Div. J, tit. V, § 620, 117 Stat. 11, 468 (Feb. 20,
2003). Specifically, you ask whether alleged threats made by Thomas A. Scully, the
former Administrator of the Centers for Medicare & Medicaid Services (CMS), to
CMS Chief Actuary Richard S. Foster to terminate his employment if Mr. Foster
provided various cost estimates of the then-pending prescription drug legislation to
members of Congress and their staff made CMS’s appropriation unavailable for the
payment of Mr. Scully’s salary.

DOJ-FF-24104



As agreed, this opinion relies on the factual findings of the Office of Inspector
General (OIG) for the Department of Health and Human Services (HHS), who
conducted an independent investigation into whether Mr. Foster was prohibited from
communicating with congressional offices and whether he was threatened with
dismissal if he did so." Tom Scully and Chief Actuary - Information, Report of the
Office of Inspector General, Department of Health and Human Services, July 1, 2004
(OIG Report). The OIG concluded that CMS did not provide information requested
by members of Congress and their staff, that Mr. Scully ordered Mr. Foster not to
provide information to members and staff, and that Mr. Scully threatened to sanction
Mr. Foster if he made any unauthorized disclosures. OIG Report, at 4.

As we explain below, in our opinion, HHS’s appropriation, which was otherwise
available for payment of Mr. Scully’s salary, was unavailable for such purpose
because section 618 of the Consolidated Appropriations Act of 2004 and section 620
of the Consolidated Appropriations Resolution of 2003 prohibit the use of
appropriated funds to pay the salary of a federal official who prevents another
employee from communicating with Congress.” While the HHS Office of General
Counsel and the Office of Legal Counsel for the Department of Justice raised
constitutional separation of powers concerns regarding the application of section
618, in our view, absent an opinion from a federal court concluding that section 618 is
unconstitutional, we will apply it to the facts of this case.

Background

In December 2003, Congress passed and the President signed into law the Medicare
Prescription Drug, Improvement, and Modernization Act of 2003, which added a
prescription drug benefit to the Medicare program. Pub. L. No. 108-173, 117 Stat.
2066 (Dec. 8, 2003). During the previous summer and fall as Congress debated
various proposals, several members of Congress and committee staff asked Mr.
Foster, a career civil servant and the Chief Actuary for CMS, to provide estimates of
the cost of various provisions of the Medicare bills under debate.” OIG Report, at 2-3.

' We advised your staff that we would, as appropriate, rely on the factual findings of the OIG. Letters
to Senator I'rank R. Lautenberg and additional requestors from Gary L. Kepplinger, Deputy General
Counsel, GAO, April 15, 2004. In addition, the Office of the Inspector General agreed to allow us
access to their investigative workpapers. This opinion is based on the factual findings contained in the
OIG Report and the supporting workpapers. While this opinion relies on the factual findings of the
OIG, it does not adopt or rely upon any legal conclusions reached by the OIG, HHS, or OLC.

® For ease of reference, we will refer to the identical prohibitions in the Consolidated Appropriations
Act of 2004 and the Consolidated Appropriations Resolution of 2003 as “section 618.”

® Congress established the position of Chief Actuary in statute in 1997. Balanced Budget Act, Pub. L.
No. 105-33, tit. [V, subtitle G, ch. 4, § 4643, 111 Stat. 487 (Aug. 5, 1997) (codified at 42 U.S.C. § 1317).
The statute directs the Chief Actuary to carry out his duties “in accordance with the professional
standards of actuarial independence.” 42 U.S.C. § 1317(b)(1). The Act also directs that the Chief
Actuary is to be appointed based on “education, experience [and] superior expertise in the actuarial
sciences” and could be removed “only for cause.” /d The Balanced Budget Act conference report
cites the long history and tradition of a “close and confidential working relationship” between the
Social Security and Medicare actuaries and the congressional committees of jurisdiction. H.R. Conf.
Rep. No. 105217, at 837 (1997). The report then states that the “independence of the Office of the

Page 2 B-302911
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Members and staff also made requests for technical assistance, including requests
that Mr. Foster perform analyses of various provisions of the Medicare legislation. 7d.

Mr. Foster did not respond to several of these requests because Thomas Scully, CMS
Administrator and Mr. Foster’s supervisor, stated that there would be adverse
consequences if he released any information to Congress without Mr. Scully’s
approval.’ OIG Report, at 3. Mr. Foster stated that the first time he felt his job was
threatened was in May 2003 when he provided information on private insurance plan
enrollment rates to the Majority Staff Director of the House Ways and Means
Committee and Mr. Scully rebuked him for doing so. /d. Later, on June 4, 2003, at Mr.
Scully’s request, Mr. Scully’s special assistant instructed Mr. Foster not to respond to
any requests for information from the House Ways and Means Committee and warned
him that “the consequences of insubordination are extremely severe.” Id. Mr. Foster
interpreted this statement to mean that Mr. Scully would terminate his employment at
CMS if he released any information to Congress without Mr. Scully’s approval.” d. at
4.

The OIG Report concluded that, because of Mr. Scully’s prohibition, Mr. Foster did
not respond to several congressional requests for cost estimates and technical
assistance, including requests from the minority staff of the House Ways and Means
Committee for the total estimated cost of the legislation and for analyses of premium
support provisions in the bill, and requests from Senators Mark Dayton and Edward
Kennedy for premium estimates.’ 7d. at 2-3.

There is no indication in the OIG Report that Mr. Scully objected to Mr. Foster’s
methodology or to the validity of his estimates. Rather, Mr. Foster testified before
the House Ways and Means Committee that Mr. Scully determined which information
to release to Congress on a “political basis.” Board of Trustees 2004 Annual Reports:
Hearing Before the House Comm. on Ways and Means, Federal News Service,

Mar. 24, 2004. Furthermore, Mr. Scully never objected to Mr. Foster and his staff
performing the analyses required to respond to congressional requests; he simply
objected to certain analyses being released to Congress. During the same time
period, Mr. Foster provided similar analyses to the Office of Management and Budget.

Actuary with respect to providing assistance to the Congress is vital,” and that “reforming the
Medicare and Medicaid programs is greatly enhanced by the free flow of actuarial information from
the Office of the Actuary to the committees of jurisdiction in the Congress.” Id. at 837-8.

" HHS paid Mr. Scully’s salary during this time period from its “Program Management” appropriations
account. Pub. L. No. 108-199, Div. E, tit. 11, 188 Stat. 3, 244 (Jan. 23, 2004); Pub. L. No. 108-7, Div. G, tit.
IL, 117 Stat. 11, 316 (Feb. 20, 2003).

® Third parties also confirmed Mr. Scully’s threats. For example, Mr. Scully told the Minority Staff
Director for the Ways and Means Subcommittee on Health that he would “fire [Foster] so fast his head
would spin” if he released certain information to Congress. OIG Report, at 3.

° Senator Max Baucus made a similar request for premium estimates. Mr. Foster stated that Mr. Scully

directed him to brief Senator Baucus’s staff, but he never received approval to respond to Senators
Dayton and Kennedy. OIG Report, at 2-3.

Page 3 B-302911
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Discussion

At issue here is the prohibition on using appropriated funds to pay the salary of a
federal official who prohibits or prevents another federal employee from
communicating with Congress. Specifically, this prohibition states:

“No part of any appropriation contained in this or any other Act
shall be available for the payment of the salary of any officer or
employee of the Federal Government, who . . . prohibits or prevents, or
attempts or threatens to prohibit or prevent, any other officer or
employee of the Federal Government from having any direct oral or
written communication or contact with any Member, committee, or
subcommittee of the Congress in connection with any matter
pertaining to the employment of such other officer or employee

or pertaining to the department or agency of such other officer or
employee in any way, irrespective of whether such communication
or contact is at the initiative of such other officer or employee or

in response to the request or inquiry of such Member, committee,
or subcommittee.”

Pub. L. No. 108-199, Div. F, tit. VI, § 618, 188 Stat. 3, 354 (Jan. 23, 2004); Pub. L. No.
108-7, Div. J, tit. V, § 620, 117 Stat. 11, 468 (Feb. 20, 2003).

Legislative History of Section 618

The governmentwide prohibition on the use of appropriated funds to pay the salary of
any federal official who prohibits or prevents or threatens to prohibit or prevent a
federal employee from contacting Congress first appeared in the Treasury and
General Government Appropriations Act, 1998, Pub. L. No. 105-61, § 640, 111 Stat.
1272, 1318 (1997). In 1997, the Senate passed a prohibition that applied only to the
Postal Service, while the House of Representatives passed a governmentwide
prohibition.” The conference report adopted the House version, and a
governmentwide prohibition has been included in every Treasury-Postal
appropriations act since fiscal year 1998. H.R. Conf. Rep. No. 105-284, at 50, 80
(1997).

This provision has its antecedents in several older pieces of legislation, including the
Treasury Department Appropriation Act of 1972, the Lloyd-La Follette Act of 1912,
and the Civil Service Reform Act of 1978. The legislative history of these antecedents
informs our analysis of section 618 because of the similarity of wording of these
provisions and the references that the sponsors of later provisions made to earlier
acts.

Prior to fiscal year 1998, the Treasury-Postal appropriations acts annually contained a
nearly identical prohibition applying only to the Postal Service. This provision first
appeared in the fiscal year 1972 Treasury Department Appropriation Act in response

" Compare S. 1023, 105th Cong. § 506 (1997), withTLR. 2378, 105th Cong. § 505 (1997).

Page 4 B-302911
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to a 1971 Postal Service directive restricting postal employees’ communications with
Congress. Pub. L. No. 92-49, § 608 (1971). The Postmaster General’s directive, which
was printed in the Congressional Record, stated that, “In order to avoid the possibility
for incorrect information and misinterpretation, it is critical that the Postal Service
speak to the Congress with only one voice. Accordingly, I am directing that the
Congressional Liaison Office be the sole voice of the Postal Service in communicating
with the Congress.” 117 Cong. Rec. 151 (1971). The directive spelled out specific
procedures to implement this order, and directed postal employees to “immediately
cease [any] direct or indirect contacts with congressional officers on matters
involving the Postal Service,” and in the future, forward any congressional
communications to the Liaison Office and coordinate any direct contacts with a
congressional office with the Liaison. /d. The directive ended with the disclaimer
that the new procedures “do not affect the right of any employee to petition, as a
private citizen, his U.S. Representative or Senators on his own behalf.” 117 Cong.
Rec. 152 (1971).

Representative William Ford sponsored this prohibition as an amendment to the 1972
appropriations act. 117 Cong. Rec. 22443 (1971). He complained that the directive
declared it a violation of the rules of the Postal Service “for any employee either
individually or through his organization to contact any member or any committee” of
Congress. Id. Representative John Saylor also objected to the directive for “cutting
the ties between postal employees and their representatives” and for “abridg[ing] a
fundamental right of American citizens.” 117 Cong. Rec. 151 (1971). Saylor also cited
two newspaper editorials about the directive, which called it a “gag rule” and noted
the postal union’s concern that the directive violated their constitutional rights to
petition Congress. 117 Cong. Rec. 152 (1971). One of the editorials cited the conflict
between the directive’s order that all employees were to cease contacts with
members of Congress and the disclaimer that the directive preserved employees’
right to petition Congress. /d

Postmaster General Blount discussed this issue at both the House and Senate
Appropriations Committee hearings on the Postal Service’s fiscal year 1972 budget
request. At the House Appropriations Committee hearing, Representative John Myers
asked Blount if it was true that postal employees were prohibited from
communicating with their member of Congress under any circumstance. Blount
responded that was not the case and noted that his directive simply said “that we are
going to centralize our communications with Members of Congress.” Treasury, Post
Office, and General Government Appropriations for Fiscal Year 1972, Hearing Before
the House Comm. on Appropriations, 92nd Cong. 63 (1971). He stated, “as a matter of
operations and technique . . . we will centralize the requests and problems of
Congress in our congressional liaison department and we will then be able to control
our responsiveness to the Members.” /d. Blount also mentioned that it was “very
clearly spelled out . . . that all the employees have a constitutional right to petition
Members of Congress . . . about their own matters but as far as the Postal Service is
concerned, if I am going to be held responsible for it by the Members of Congress and
by the American public, I have to have control of it.” 7d.

At the Senate Appropriations Committee hearing, Senator Joseph Montoya
complained that prior to the directive, members of Congress “could call the Postal

Page 5 B-302911

DOJ-FF-24108



Department on any matter involving a constituent and get a ready answer from the
Department . . . [but now] if we have an inquiry to the regional office or to alocal
postmaster, they must refer it straight to Washington under this regulation and it
causes unnecessary delay.” Treasury, Post Office, and General Government
Appropriations for Fiscal Year 1972, Hearing Before the Senate Comm. on
Appropriations, 92nd Cong. 1435 (1971). Senator Montoya added, “I can call any
other department in the Government and call the man in charge, the man at the
wheel, and he will give me an answer. But I can’t do this with the Post Office
Department.” 7Id. at 1438.

Blount responded to such criticisms, “It is difficult to control our responses [to
members of Congress] if these responses go out from some 30,000 post offices
around the country.” Zd. at 1435. He stated that the Post Office “is a vast department
... and it is difficult to be certain that our replies always comply with the policies of
the Postal Service, and that is the reason we took this action.” 7d. at 1438. Blount
emphasized again that the directive “has to do with the official postal matters

only . . . and has nothing to do with the employees’ rights to contact Members of
Congress. We so stated in the regulation itself . . . [but] it has been misinterpreted by
others.” Id at 1435. Senator Montoya concluded his questioning about the directive
by stating his intention to add language to the Postal appropriations committee report
that would prohibit the Post Office from restricting its employees from
communicating with members of Congress. /d. at 1439.

In introducing his amendment to the 1972 Treasury Department Appropriation Act,
Representative Ford noted that “the law that this amendment attempts to enforce has
been on the books . . . since 1912.” 117 Cong. Rec. 22443 (1971). Ford was referring
to a provision in the fiscal year 1913 Post Office Appropriation Bill, commonly known
as the Lloyd-La Follette Act, that states, “The right of persons employed in the civil
service of the United States, either individually or collectively, to petition Congress,
or any Member thereof, or to furnish information to either House of Congress, or to
any committee or member thereof, shall not be denied or interfered with.” Post
Office Appropriation Act, Pub. L. No. 336, ch. 389 § 6, 66 Stat. 539, 540 (Aug. 24, 1912).
The committee report accompanying the House version of the bill stated that the
provision was intended to “protect employees against oppression and in the right of
free speech and the right to consult their Representatives.” H.R. Rep. No. 62-388, at 7
(1912).

Congress enacted the Lloyd-La Follette Act in response to two executive orders
issued by Presidents Theodore Roosevelt and Howard Taft. Several congressmen
referred to these orders as “gag rules” and quoted the text of the orders in the
Congressional Record’ Both the House and the Senate had a vigorous floor debate

* See, e.g, 48 Cong. Rec. 4513 (1912). President Roosevelt’s executive order reads as follows: “All
officers and employees of the United States of every description, serving in or under any of the
executive departments or independent Government establishments, and whether so serving in or out
of Washington, are hereby forbidden, either directly or indirectly, individually or through associations,
to solicit an increase of pay or to influence or attempt to influence in their own interest any other
legislation whatever, either before Congress or its committees, or in any way save through the heads of
the departments or independent Government establishments in or under which they serve, on penalty
of dismissal from the Government service.” Exec. Order No. 1142 (1906). President Taft’s order reads
as follows: “It is hereby ordered that no bureau, office, or division chief, or subordinate in any

Page 6 B-302911
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on this provision, as well as a related section of the bill allowing postal employees the
right to unionize.” The majority of the debate focused on preserving the
constitutional rights of federal employees.” Representative Thomas Reilly stated his
opposition to the gag order because it prevented federal employees from “uttering
any word of complaint even against the most outrageous treatment.” 48 Cong. Rec.
4656 (1912). He hoped that the Act would ensure the rights of employees to discuss
“conditions of employment, hours of labor, and matters affecting the working and
sanitary conditions surrounding their employment” with Congress." Id.

Members of Congress also raised concerns that the executive orders would foreclose
an important source of information for Congress. As Senator James Reed stated, the
executive orders instructed federal employees “not [to], even at the demand of
Congress or a committee of Congress or a Member of Congress, supply information
in regard to the public business.” 48 Cong. Rec. 10673 (1912). Representative James
Lloyd argued that the representatives of the American people “should have the right
to inquire as to any of the conditions of government and the method of conducting
any line of departmental business.” 48 Cong. Rec. 5634 (1912).

Other members of Congress disagreed and argued that the provision would
undermine discipline in the Postal Service.” However, after a lengthy debate
Congress approved the Lloyd-La Follette Act, and the President signed it into law as
part of the Post Office Appropriation Act. Pub. L. No. 336, 66 Stat. 539 (Aug. 24,

department of the Government, and no officer of the Army or Navy or Marine Corps stationed in
Washington, shall apply to either House of Congress, or to any committee of either House of Congress,
or to any Member of Congress, for legislation, or for appropriations, or for congressional action of any
kind, except with the consent and knowledge of the head of the department; nor shall any such person
respond to any request for information from either House of Congress, or any committee of either
House of Congress, or any Member of Congress, except through, or as authorized by, the head of his
department.” Exec. Order No. 1514 (1909).

® See48 Cong. Rec. 4512-3, 4656-7, 47389, 5223-4, 5235-6, 5633-6, 10670-7, 10728-33, 10793-804 (1912).

" See, e.g, 48 Cong. Rec. 4513 (1912) (statement of Rep. Gregg) (stating that the provision was
“intended to protect employees against oppression and in the right of free speech and the right to
consult their representatives™); 48 Cong. Rec. 5635 (1912) (statement of Rep. Goldfogle) (stating that
“[w]hether the citizen holds office under the Government or not, his right to petition for a redress of
grievances should not, and constitutionally speaking, can not be interfered with”).

! Several congressmen spoke about the dangerous working conditions faced by railway mail clerks
and emphasized that the provision would ensure that such conditions were brought to the attention of
Congress. See, e.g, 48 Cong. Rec. 10671(1912) (statement of Sen. Ashurst) (quoting an article from La
Follette’'s Weekly); 48 Cong. Rec. 10674 (1912) (statement of Sen. Warren).

' See, e.g, 18 Cong. Rec. 100676 (1912) (statement of Senator Bourne) (stating that “the right of the
individual employee to go over the head of his superior . . . on matters appertaining to his own
particular grievances, or for his own selfish interest, would be detrimental to the service itself . . . [and]
would absolutely destroy the discipline necessary for good service”). The Senate Appropriations
Committee also disapproved of the provision. S. Rep. No. 62-955, at 21 (1912) (stating that “good
discipline and the efficiency of the service requires that [federal employees]| present their grievances
through the proper administrative channels”).
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1912). In 1978, a nearly identical version of the Lloyd-La Follette Act was enacted as
part of the Civil Service Reform Act. Pub. L. No. 94-454, 92 Stat. 1138, 1217 (Oct. 13,
1978) (codified at 5 U.S.C. § 7211)."”

Congress expressed many of the same concerns that surrounded enactment of the
Lloyd-La Follette Act during debate surrounding the whistleblower provisions in the
Civil Service Reform Act, which prohibit federal agencies from taking any personnel
action in response to a federal employee’s disclosure of a violation of law, gross
mismanagement, a gross waste of funds, an abuse of authority, or a danger to public
health or safety. 5 U.S.C. § 2302(b)(8). For example, the Senate Committee on
Governmental Affairs noted:

“Federal employees are often the source of information about agency
operations suppressed by their superiors. Since they are much closer to
the actual working situation than top agency officials, they have testified
before Congress, spoken to reporters, and informed the public . . . Mid-level
employees provide much of the information Congress needs to evaluate
programs, budgets, and overall agency performance.”

Senate Comm. on Governmental Affairs, 95th Cong., The Whistleblowers, 40 (Comm.
Print 1978). These concerns led to the enactment of the first whistleblower
protections and the codification of the Lloyd-La Follette Act. Civil Service Reform
Act of 1978, Pub. L. No. 95-454, §§ 2302, 7211, 92 Stat. 1217 (Oct. 13, 1978).

Application of the Prohibition to the Inspector General’s Findings

As noted above, section 618 prohibits an agency from paying the salary of any federal
officer or employee who prohibits or prevents, or threatens to prohibit or prevent,
another officer or employee from communicating with members, committees or
subcommittees of Congress. The OIG report concluded that Mr. Scully both
prohibited and threatened to prohibit Mr. Foster from communicating with various
members of Congress and congressional committees on issues that pertained to his
agency and his professional responsibilities. OIG Report, at 4. In May 2003, Mr.
Scully rebuked Mr. Foster for providing information requested by the Majority Staff
Director for the House Ways and Means Committee. /d. at 3. In June 2003, Mr.
Scully’s special assistant, pursuant to Mr. Scully’s direction, instructed Mr. Foster not
to respond to any requests for information from the House Ways and Means
Committee. Because of Mr. Scully’s actions, we view HHS'’s appropriation as
unavailable to pay his salary. Pub. L. No. 108-199, Div. F, tit. VI, § 618, 188 Stat. 3, 354
(Jan. 23, 2004); Pub. L. No. 108-7, Div. J, tit. V, § 620, 117 Stat. 11, 468 (Feb. 20, 2003).

** Section 7211 states: “The right of employees, individually or collectively, to petition Congress or a
Member of Congress, or to furnish information to either House of Congress, or to a committee or
Member thereof, may not be interfered with or denied.” There are no federal judicial decisions
interpreting section 7211, aside from cases ruling that it does not imply a private cause of action,
Nixon v. Fitzgerald 457 U.S. 731 (1981), and that it does not apply to government contractors, Bordell
v. General Electric Co., 732 F. Supp. 327 (1990).
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As the legislative history of section 618 demonstrates, Congress intended to advance
two goals: to preserve the First Amendment rights of federal employees and to ensure
that Congress had access to programmatic information from frontline employees.

Mr. Scully’s actions implicate the latter of these goals. Congressional offices had
asked Mr. Foster for information and for technical and analytic assistance that
concerned the cost and impact of proposed Medicare legislation under debate in both
the House and the Senate. OIG Report, at 2-3. Many members considered such
information critical to their consideration of the Medicare Prescription Drug,
Improvement, and Modernization Act, a historic piece of legislation with significant
implications for federal fiscal policy."" This information is a prime example of the
programmatic information from frontline federal employees upon which Congress
focused in enacting the Lloyd-La Follette Act and its subsequent incarnations.

According to the OIG’s findings, congressional offices were interested in the total
estimated cost of the legislation, premium estimates, the data underlying certain
premium estimates, and a technical analysis of the premium support provisions in the
Medicare legislation. OIG Report, at 2-3. This information was typical of the regular,
ordinary work product of Mr. Foster and the Office of the Chief Actuary, and as the
frontline employee, he was competent to provide the information to Congress. See
H.R. Conf. Rep. No. 105-217, at 837 (1997) (stating that the actuary has an important
role in “developing estimates of the financial effects of potential legislative and
administrative changes in the Medicare and Medicaid programs”). Mr. Foster was
more knowledgeable about the estimates than other officials within HHS and thus
was able to provide information so that Congress could evaluate the Medicare
program and budget. See Senate Comm. on Governmental Affairs, 95th Cong., The
Whistleblowers, 40 (Comm. Print 1978).

Thus, the legislative history of section 618 and its predecessors suggest that Mr.
Scully’s bar on Mr. Foster responding to congressional requests is a prime example of
what Congress was attempting to prohibit by those provisions. Accordingly, Mr.
Scully’s actions fall squarely within section 618, and HHS’s appropriation was
unavailable for the payment of his salary.

Constitutional Issues Raised by HHS and OLC

While the OIG Report concluded that Mr. Scully had indeed threatened Mr. Foster if
he communicated with Congress, it also contained in its attachments, legal opinions
by the HHS Office of General Counsel and by the Office of Legal Counsel (OLC) for
the Department of Justice. Memo from Katherine M. Drews, Associate General
Counsel, HHS, to Lewis Morris, Counsel, HHS OIG, May 12, 2004 (Drews Memo);
Letter from Jack L. Goldsmith III, Assistant Attorney General, to Alex M. Azar II,
General Counsel, HHS, May 21, 2004 (Goldsmith Letter). These legal opinions state
that the application of section 618 to the present case would be unconstitutional.
Drews Memo, at 3-5; Goldsmith Letter, at 2-4.

" See, e.g, 150 Cong. Rec. 82761 (daily ed. Mar. 12, 2004) (statement of Senator Tom Daschle); 150
Cong. Rec. S3911-2 (daily ed. Apr. 7, 2004) (statement of Senator Bob Graham).
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Laws passed by Congress and signed by the President come to us with a heavy
presumption in favor of their constitutionality.” B-300192, Nov. 13, 2002. We have
long observed that it is not our role to adjudicate the constitutionality of duly enacted
legislation. B-245028.2, June 4, 1992; B-215863, July 26, 1984. We apply the laws as
we find them absent a controlling judicial opinion that such laws are
unconstitutional. B-300192, Nov. 13, 2002. Indeed, even in such cases, we will
construe a statute narrowly to avoid constitutional issues. /d. Here, no court has
found section 618 or its predecessors unconstitutional. Likewise, the courts have
never held unconstitutional the Whistleblower Protection Act, which authorizes
federal employees to disclose violations of law, gross mismanagement, the gross
waste of funds, abuses of authority, and threats to public health or safety. 5 U.S.C.
§ 2302(b)(8).

HHS and OLC first argue that section 618 is unconstitutional because it could force
the disclosure of privileged, classified, or deliberative information. Drews Memo, at
4-b; Goldsmith Letter, at 2-3. Constitutional concerns could be raised if Congress
were to attempt to force the disclosure of classified or national security information,
given the President’s role as Commander in Chief." However, Mr. Foster was not
asked for classified information.

Similarly, Mr. Foster was not asked for information subject to a claim of deliberative
process privilege."” To invoke the deliberative process privilege, the material must be
both pre-decisional and deliberative, requirements that stem from the privilege’s
purpose of granting officials the freedom “to debate alternative approaches in
private.” In re: Sealed Case, 121 F.3d 729, 737 (D.C. Cir. 1997). The deliberative
process privilege does not apply to the information requested of Mr. Foster because it
was neither pre-decisional nor deliberative. The Administration had already
formulated its Medicare prescription drug plan and had released it to the public and
to the Congress in March 2003. See Framework to Modemize and Improve Medicare,
White House Fact Sheet, March 4, 2003. Thus, the information requested from Mr.
Foster in June through November 2003, which involved cost estimates and data
formulated after the Administration’s release of its Medicare plan, was not part of the

* The Supreme Court also begins with the presumption that a statute is constitutional. See, e.g,
United States v. Morrison, 529 U.S. 598, 607 (2000) (holding that “due respect for the decisions of a
coordinate branch of Government demands that we invalidate a congressional enactment only upon a
plain showing that Congress has exceeded its constitutional bounds”).

' See Department of the Navy v. Egan, 484 U.S. 518, 527 (1988) (stating that the Constitution grants
the President authority to classify and control access to national security information); National Fed'n
of Fed. Employees v. United States, 688 F. Supp. 671 (D.D.C. 1988), vacated and remanded, American
Foreign Serv. Ass’n v. Garfinkel 490 1].S. 153 (1989); Memorandum Opinion for the General Counsel,
Central Intelligence Agency, Access to Classitied Information, OLC Opinion (Nov. 26, 1996) (asserting
that granting individual federal employees the right to disclose intelligence and other national security
information would threaten the President’s constitutional role as Commander in Chief).

" Traditionally, courts have allowed the executive branch to withhold documents from the public and
in litigation that would reveal advisory opinions, recommendations, and deliberations comprising part

of a process by which governmental decisions and policies are formulated. /n re: Sealed Case, 121
F.3d 729, 737 (D.C. Cir. 1997) (addressing scope of privilege in context of grand jury investigation).
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deliberative process for the Administration’s proposal. Furthermore, some of the
information that Mr. Scully prohibited Mr. Foster from communicating to
congressional offices, including the House Ways and Means Committee’s request of
June 13, 2003, for an analysis of the premium support provisions, was not preexisting
data. Such information cannot be considered deliberative because the analysis was
not preexisting nor was it tied to any decision-making process at CMS. Thus, HHS’s
and OLC’s arguments that section 618 is unconstitutional because it could force the
disclosure of classified or privileged information are inapplicable to the facts of this
case.

HHS and OLC also argue that section 618 unconstitutionally limits the President’s
ability to supervise and control the work of subordinate officers and employees of the
executive branch. Drews Memo, at 4-5; Goldsmith Letter, at 2-3. In making this
argument, HHS and OLC fail to balance the President’s constitutional interest in
managing the official communications of the executive branch with Congress’s
equally important need for information in order to carry out its legislative and
oversight responsibilities. As OLC itself has recognized, Congress has “important
oversight responsibilities and a corollary interest in receiving information [from
federal employees] that enables it to carry out those responsibilities.” Whistleblower
Protections For Classified Disclosures: Hearing Before the House Permanent Select
Committee on Intelligence, 105th Cong. (May 20, 1998) (statement of Randolph Moss,
Deputy Assistant Attorney General, Office of Legal Counsel). As the Attorney
General has pointed out, Congress’s interest in obtaining information from the
executive branch is strongest when “specific legislative proposals are in question.”

43 Op. Att’y Gen. 327 (Oct. 13, 1981).

HHS and OLC have overstated section 618’s threat to the President’s constitutional
prerogatives.” Executive agencies have the right to designate official spokesmen for
the agency and institute policies and procedures for the release of agency
information and positions to Congress and the public.” Separation of powers
concerns could be raised if Congress, by legislation, were to dictate to the executive
branch who should communicate the official positions of the Administration, given
the President’s constitutional duty to “recommend to [Congress’s] consideration such
measures as he shall judge necessary and expedient.” U.S. Const. Art. II, § 3.

¥ Section 618 does not prohibit agencies from requiring their employees to report on their
communications with Congress and from requesting that agency congressional liaisons be included in
employees’ discussions with Congress, nor does it require executive branch employees to initiate
congressional contacts or even to respond to congressional inquiries.

* For example, section 301 of Title 5, U.S. Code, commonly known as the Housekeeping Statute,
delegates to the head of an agency the right to prescribe regulations for “the conduct of its employees,
the distribution and performance of its business, and the custody, use, and preservation of its records,
papers, and property.” However, the Housekeeping Statute is explicit in that it does not “authorize
withholding information from the public.” This second sentence of § 301 was added in 1958 because
Congress was concerned that the statute had been “twisted from its original purpose as a
‘housekeeping statute’ into a claim of authority to keep information from the public and, even, from
the Congress.” H.R. Rep. No. 85-1461 (1958).

* See also Authority of the Special Counsel of the Merit Systems Protection Board to Litigate and
Submit Legislation to Congress, 8 Op. Off. Legal Counsel 30 (Feb. 22, 1984) (asserting that requiring an
executive branch agency to submit legislative proposals directly to Congress without Presidential
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Federal agencies and employees making separate legislative recommendations to
Congress, without coordination with the President, could interfere with the
President’s constitutional duty, on behalf of the executive branch, to judge which
proposals are “necessary and expedient” and make such recommendations to
Congress. 8 Op. Off. Legal Counsel 30. Designating an official agency or executive
branch spokesman would be entirely appropriate in the case of legislative
recommendations or a statement of the Administration’s official positions. However,
Mr. Foster was not asked for a CMS policy position or legislative recommendation,
but rather for specific and limited technical assistance.”

Thus, while certain applications of section 618 could raise constitutional concerns,
application of section 618 to the facts of this case does not raise such concerns,
because Mr. Foster was asked for estimates, technical assistance, and data, rather
than any information which could be considered privileged.” Furthermore, Congress
was considering extensive changes to Medicare, and members requested cost
estimates and analyses to inform debate on this legislation and to carry out the
legislative powers vested by the Constitution. U.S. Const. Art. [, § 1. Indeed, if some
of the Chief Actuary’s estimates had been disclosed in a timely matter, Congress
would have had better information on the magnitude of the legislation it was
considering and its possible effect on the nation’s fiscal health.”

Mr. Scully’s prohibitions, therefore, made HHS'’s appropriation, otherwise available
for payment of his salary, unavailable for such purpose, because his actions are
covered by section 618 of the Consolidated Appropriations Act of 2004 and section
620 of the Consolidated Appropriations Resolution of 2003. Because HHS was
prohibited from paying Mr. Scully’s salary after he barred Mr. Foster from
communicating with Congress, HHS should consider such payments improper.”

review would be unconstitutional); Constitutionality of Statute Requiring Executive Agency to Report
Directly to Congress, 6 Op. Off. Legal Counsel 632 (Nov. 5, 1982) (asserting that requiring an executive
branch agency to submit budget requests or legislative proposals directly to Congress without
presidential review would be unconstitutional).

* Indeed, the two OLC opinions cited in the Goldsmith Letter (and cited in the prior footnote) deal
with budget or legislative proposals and thus are inapplicable to the present case.

® OLC admits in its opinion that it did not review the specific information requested of Mr. Foster and
thus “cannot opine on the privileged status” of the information.

® See, e.g, GAO, Fiscal Year 2003 U.S. Government Financial Statements: Sustained Improvement in
Federal Financial Management Is Crucial to Addressing Our Nation's Future Fiscal Challenges, GAO-
04-477T (March 3, 2004) (describing the drug benefit as “one of the largest unfunded commitments
ever undertaken by the federal government”).

¥ Section 618 and the legislative history surrounding similar provisions provide no guidance as to what
time period an agency is prohibited from paying the salary of an official who prohibits a federal
employee from contacting Congress. Federal salaries are obligated when earned and are earned on a
biweekly pay period basis. See 24 Comp. Gen. 676, 678 (1945) and 5 U.S.C. § 5504. Given the
continuing nature of Mr. Scully’s prohibition, we recommend that HHS treat as an improper payment
Mr. Scully’s salary beginning with the pay period when his initial prohibition to Mr. Foster was made
until his departure from CMS.
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Therefore, we recommend that HHS seek to recover these payments, as required by
31U.S.C.§3711.%

Conclusion

As a result of Mr. Scully’s prohibition on Mr. Foster providing certain information to
Congress, HHS’s appropriation was unavailable to pay Mr. Scully’s salary because
section 618 of the Consolidated Appropriations Act of 2004 and section 620 of the
Consolidated Appropriations Resolution of 2003 bar HHS from using appropriated
funds to pay the salary of an official who prohibited another federal employee from
communicating with Congress on an issue related to his agency. While certain
applications of section 618 could raise constitutional concerns, we have applied the
prohibition to the present facts, given the narrow scope of information requested and
Congress’s need for such information in carrying out its legislative duties, as well as
the fact that no court has held section 618 unconstitutional.

Sincerely yours,

Anthony H. Gamboa
General Counsel

¥ HHS should keep the House and Senate Appropriations Committees, as well as its oversight
committees, apprised of the actions it takes to recover these improper payments.
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