
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

JUDICIAL WATCH, INC., )
)

Plaintiff, )
)

v. ) Civil Action No. 09-2312 (HHK)
)

UNITED STATES SECRET SERVICE, )
)

Defendant. )
____________________________________)

PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiff Judicial Watch, Inc., by counsel and pursuant to Federal Rule of Civil Procedure

56, hereby moves for partial summary judgment against Defendant U.S. Secret Service (“Secret

Service”).  As grounds therefor, Plaintiff states as follows:

MEMORANDUM OF LAW

I. Introduction.

At issue here is whether Secret Service visitor logs are agency records subject to the

Freedom of Information Act (“FOIA”),  5 U.S.C. § 552.  To date, every court that has reached

this issue has concluded that the requested documents are agency records and must be processed

in response to a properly submitted FOIA request.  As no disputes of material fact exist as to the

nature of the records, summary judgment as to this straightforward legal issue should be entered

now.
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II. Factual Background.

On August 10, 2009, Plaintiff sent a FOIA request to the Secret Service seeking access to

“[a]ll visitor logs and/or other records concerning visits made to the White House from January

20, 2009 to the present.”  See Exh. 1 (Declaration of Thomas J. Fitton (“Fitton Decl.”) ¶ 2).  On

October 8, 2009, the Secret Service responded by letter stating that the agency interpreted the

FOIA request to encompass “Access Control Records System (ACR) records and/or Workers

Visitors Entry System (WAVES) records” and asserted that the requested records “are not agency

records subject to the FOIA.”  Id. at ¶ 3.  The Secret Service further claimed that the records are 

“governed by the Presidential Records Act, 44 U.S.C. § 2201 et seq., and remain under the

exclusive legal custody and control of the White House Office and the Office of the Vice

President.”  Id.

Plaintiff subsequently sent a timely administrative appeal letter to the Secret Service,

demonstrating in particular that the Secret Service’s claim that the requested records are not

agency records subject to FOIA has been fully litigated and rejected repeatedly.  Fitton Decl. ¶ 4. 

Following the Secret Service’s denial of the administrative appeal, this lawsuit was filed on

December 7, 2009.  Id. 

III. Argument.

A. Applicable Legal Standards.

In FOIA litigation, as in all litigation, summary judgment is appropriate only when the

pleadings and declarations demonstrate that there is no genuine issue of material fact and that the

moving party is entitled to judgment as a matter of law.  Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986); Fed.R.Civ.P. 56(c).  In FOIA cases, agency decisions to “withhold or
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disclose information under FOIA are reviewed de novo by this court.”  Judicial Watch, Inc. v.

U.S. Postal Service, 297 F. Supp. 2d 252, 256 (D.D.C. 2004).  In reviewing a motion for

summary judgment under FOIA, a court must view the facts in the light most favorable to the

requestor.  Weisberg v. United States Dep’t of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984).

As set forth by the U.S. Supreme Court, materials requested under FOIA are “agency

records” if they are (1) either created or obtained by the agency, and (2) under agency control at

the time the FOIA request is made.  Dep’t of Justice v. Tax Analysts 492 U.S. 136, 144-45

(1989).  Importantly, the burden falls on the agency to establish that documents are not agency

records.  492 U.S. at 142 n.3 (“The burden is on the agency to demonstrate, not the requestor to

disprove, that the materials sought are not ‘agency records’ . . .”) (citing S. Rep. No. 813, 89th

Cong., 1  Sess., 8 (1965)). st

B. Secret Service Visitor Logs Are “Agency Records” Subject to FOIA.

The Secret Services refuses to acknowledge FOIA’s applicability in this case despite the

fact that every court that has considered the issue has concluded that Secret Service visitor logs

are agency records under FOIA.  CREW v. U.S. Dep’t of Homeland Security, 527 F. Supp. 2d 76,

89 (D.D.C. 2007); CREW v. U.S. Dep’t of Homeland Sec., 592 F. Supp. 2d 127 (D.D.C. 2009)

(reaffirming same conclusion as to agency records); accord The Washington Post v. U.S. Dep’t of

Homeland Sec., 459 F. Supp. 2d 61, 72 (D.D.C. 2006) (on motion for preliminary injunction,

holding plaintiff had likelihood of success because White House visitor records sought are

agency records subject to FOIA) (voluntarily dismissed).  In reviewing this case, this Court

should be guided by this directly relevant and persuasive precedent.  Since no material facts are

at issue, partial summary judgment is proper as to this straightforward legal issue.
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1. The Records Were “Created or Obtained” By the Secret Service.

Secret Service visitor logs are created by the Secret Service in furtherance of the agency’s

statutorily mandated protective function.  CREW v. U.S. Dep’t of Homeland Sec., 527 F. Supp.

2d at 88 (“The Secret Service’s affidavits show that the visitor records were “created or

obtained” by the Secret Service.”) (citation omitted).  The requested records are generated by two

electronic systems the Secret Service uses to monitor visitors to the White House – the Worker

and Visitor Entrance System (“WAVES”) and the Access Control Records System (“ACR”). 

WAVES records include information White House pass holders provide in advance to the Secret

Service – the proposed visitor’s identifying information (name, date of birth, social security

number), time and location of the scheduled appointment, name of the person submitting the

request, name of the recipient of the visitor, date of the request, and type of visitor expected (e.g.,

press, temporary worker), as well as any additional information the Secret Service adds as a

result of a background check.  CREW v. U.S. Dep’t of Homeland Sec., 527 F. Supp. 2d at 80. 

ACR records are created when a visitor swipes his or her pass upon entering or exiting the White

House Complex, and include the visitor’s name and badge number, the time and date of his or

her entry and exit, and the specific post that recorded the swipe.  Id.

In a thorough and comprehensive review of the issue, the Honorable Royce C. Lamberth

concluded that visitor logs are “created or obtained” by the Secret Service – indicating agency

record status based on the process by which the visitor records are generated, 527 F. Supp. 2d at

90-91 – and that they “are created primarily for the agency’s use.”  Id. at 91.  The identical

conclusion was reached in The Washington Post v. U.S. Dep’t of Homeland Sec., 459 F. Supp. 2d

61, 69 (D.D.C. 2006) (Urbina, J) (on a motion for preliminary injunction, plaintiff had likelihood
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To determine whether documents sought are under agency control, a court must1

balance four factors under a totality of the circumstances test: (1) “the intent of the document’s
creator to retain or relinquish control over the records,” (2) “the ability of the agency to use and
dispose of the records as it sees fit,” (3) “the extent to which the agency personnel have read or
relied upon the document,” and (4) “the degree to which the document was integrated into the
agency’s record system or files.”  United We Stand Am. v. IRS, 359 F.3d 595, 599 (D.C. Cir.
2004); Consumer Fed’n of Am. v. Dep’t of Agric., 455 F.3d 283, 287 (D.C. Cir. 2006) (noting
that the court’s totality of the circumstances test seeks to vindicate Congress’ purpose “to open
agency action to the light of public scrutiny”)(internal quotation omitted).  Put more simply, the
U.S. Supreme Court has described “agency control” in the following way: “[b]y control we mean
that the material have come into the agency’s possession in the legitimate conduct of its official
duties.”  Tax Analysts, 492 U.S. at 145.

5

of success that visitor logs were created or obtained by the Secret Service).  Based on the

undisputed facts of how visitor logs are generated, the requested records are “created or

obtained” by the Secret Service, and the first prong of the Tax Analysts test is satisfied here.

2. The Records Are “Under Agency Control.”

It is also beyond dispute that Secret Service visitor logs are under agency control.  Again,

it useful to refer to the careful analysis undertaken by Judge Lamberth in CREW v. U.S. Dep’t of

Homeland Sec., 527 F. Supp. 2d 76, 92 (D.D.C. 2007).  After applying the relevant law, Judge

Lamberth “ha[d] no difficulty concluding the visitor records are under the Secret Service’s

control.”  Id. at 97.   While the Secret Service claimed no intention to control the records, its1

“historical use of the visitor records suggests that it does in fact control the records.”  Id. 

Accordingly, the Court held “use trumps intent.”  Id.  As Judge Lamberth reasoned, “[b]ecause

the Secret Service creates, uses and relies on, and stores the visitor records, ‘in the legitimate

conduct of its official duties,’ they are under its control.”  Id. at 98 (citing Tax Analysts, 492 U.S.

at 145).  See also CREW v. U.S. Dep’t of Homeland Sec., 592 F. Supp. 2d 127 (D.D.C. 2009)
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(reaffirming same conclusion as to agency records); accord Washington Post, 459 F. Supp. 2d

61.  

Further compelling evidence of the Secret Service’s control over the visitor logs is that

agency has in fact have provided them to Plaintiff and other parties previously.  In response to

prior FOIA requests, the Secret Service plainly had “control” over the records at issue such that it

provided them to Judicial Watch and other FOIA requestors.  See Fitton Decl. ¶ 5; Exh. 2

(Declaration of Kathy J. Lyerly, Civ. Action No. 06-0310 (D.D.C.), at ¶ 14, 19).  See also Exh. 3

(Declaration of Kathy J. Lyerly, Civ. Action No. 06-0883 (D.D.C.), at  ¶ 23 (“[T]he Secret

Service released to CREW, on May 10, 2006 and July 7, 2006, its WAVES and ACR

data/records concerning Jack Abramoff.”)).

In those instances, the Secret Service had sufficient “control” to produce WAVES and

ACR records, including records discovered in searches of the agency’s computer hard drives.  At

no time did the Secret Service suggest that it had less than full control over its use and

disposition of the records, which were currently in its possession.  For example, in describing its

search for records responsive to one of Judicial Watch’s prior FOIA requests, Ms. Lyerly stated:

the FOI/PA Office conducted a search for responsive information.  This search
was conducted under the direction of the Secret Services Presidential Protective
Division by personnel who conduct FOIA searches as part of their regular
responsibilities.

Exh. 2 at ¶ 9.  Ultimately, in Judicial Watch v. Secret Service, Civ. Action No. 06-310 (D.D.C.),

the Secret Service agreed to be bound by a court-ordered stipulation that required the agency –

not the White House or any other entity – to produce the visitor logs, an action that plainly

demonstrates the agency’s ability to use and dispose of the records as it sees fit.  Exh. 4 (Joint
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Further compelling evidence of agency control is found in the Secret Service’s2

past responses to civil discovery.  In 1998, in response to a subpoena in Alexander v. FBI, Civil
Action No. 96-2123 (D.D.C.), the Secret Service produced WAVES logs from 1996. Fitton
Decl.¶ 6.

7

Stipulation and Agreed Order, Civ. Action No. 06-0310 (D.D.C.), produced documents

responsive to Judicial Watch’s January 20, 2006 FOIA request).  Pursuant to the terms of the

joint stipulation and agreed order, on May 10, 2006, the Secret Service produced, without

redactions or claims of exemption, all documents located in response to Judicial Watch’s January

20, 2006 FOIA request.  By entering into a binding stipulation, the Secret Service clearly

conceded that it had sufficient “control” over the records at issue to comply with the terms of the

stipulation.  Moreover, by ultimately producing the requested records to Judicial Watch, the

Secret Service demonstrated that it had the requisite control over the records.2

As directly relevant and persuasive precedent and the agency’s own actions make clear,

the Secret Service has control of the requested records.  Accordingly, the requested visitor logs

are clearly “agency records” subject to FOIA, and Plaintiff is entitled to prompt processing of its

FOIA request.

CONCLUSION

For the reasons set forth above, the Court should grant Plaintiff’s motion for partial

summary judgment.
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Dated: February 22, 2010 Respectfully submitted,

JUDICIAL WATCH, INC.

/s/ Paul J. Orfanedes       
D.C. Bar No. 429716

/s/ James F. Peterson      
D.C. Bar No. 450171
501 School Street, S.W., Suite 700
Washington, DC 20024
Tel:  (202) 646-5172
Fax:  (202) 646-5199

Attorneys for Plaintiff

Case 1:09-cv-02312-HHK   Document 8    Filed 02/22/10   Page 8 of 11



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

JUDICIAL WATCH, INC., )
)

Plaintiff, )
)

v. ) Civil Action No. 09-2312 (HHK)
)

UNITED STATES SECRET SERVICE, )
)

Defendant. )
____________________________________)

PLAINTIFF’S STATEMENT OF MATERIAL FACTS NOT IN DISPUTE

Plaintiff Judicial Watch, Inc., by counsel and pursuant to Local Civil Rule 56.1,

respectfully submits the following statement of facts of which there is no genuine issue or

dispute:

1. Plaintiff is a nonprofit organization headquartered in Washington, D.C.  See

Declaration of Thomas J. Fitton (“Fitton Decl.”) ¶ 1.

2. On August 10, 2009, Plaintiff sent a Freedom on Information Act (“FOIA”)

request to Defendant U.S. Secret Service (“Secret Service”) seeking access to “[a]ll visitor logs

and/or other records concerning visits made to the White House from January 20, 2009 to the

present.”  Fitton Decl. ¶ 2.

3. On October 8, 2009, the Secret Service responded by letter stating that the agency

interpreted the FOIA request to encompass “Access Control Records System (ACR) records

and/or Workers Visitors Entry System (WAVES) records” and asserting that the Secret Service

determined that the requested records “are not agency records subject to the FOIA.”  The Secret

Service further claimed that the records are “governed by the Presidential Records Act, 44 U.S.C.
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§ 2201 et seq., and remain under the exclusive legal custody and control of the White House

Office and the Office of the Vice President.”  Fitton Decl. ¶ 3.

4. Plaintiff subsequently sent a timely administrative appeal letter to the Secret

Service, demonstrating in particular that the Secret Service’s claim that the requested records are

not agency records subject to FOIA has been fully litigated and rejected repeatedly.  Fitton Decl.

¶ 4.  Following the Secret Service’s denial of the administrative appeal, this lawsuit was filed on

December 7, 2009.

5. The Secret Service provided visitor logs to Judicial Watch in response to a FOIA

request dated January 20, 2006.  Fitton Decl. ¶ 5.  Pursuant to a court-ordered stipulation, the

Secret Service produced visitor logs to Judicial Watch responsive to this request on May 10,

2006.  Id.

6. The Secret Service produced visitor logs in response to a civil discovery request in

1998.  Fitton Decl. ¶ 6.  As counsel for the plaintiffs in Alexander v. FBI, Civil Action No. 96-

2123 (D.D.C.), Judicial Watch obtained WAVES logs created in 1996 in response to a subpoena

issued in that case.  Id.
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Dated: February 22, 2010 Respectfully submitted,

JUDICIAL WATCH, INC.

/s/ Paul J. Orfanedes       
D.C. Bar No. 429716

/s/ James F. Peterson      
D.C. Bar No. 450171
501 School Street, S.W., Suite 700
Washington, DC 20024
Tel:  (202) 646-5172
Fax:  (202) 646-5199

Attorneys for Plaintiff

Case 1:09-cv-02312-HHK   Document 8    Filed 02/22/10   Page 11 of 11



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 1 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 2 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 3 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 4 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 5 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 6 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 7 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 8 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 9 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 10 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 11 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 12 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 13 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 14 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 15 of 16



Case 1:09-cv-02312-HHK   Document 8-1    Filed 02/22/10   Page 16 of 16



Case 1:09-cv-02312-HHK   Document 8-2    Filed 02/22/10   Page 1 of 6



Case 1:09-cv-02312-HHK   Document 8-2    Filed 02/22/10   Page 2 of 6



Case 1:09-cv-02312-HHK   Document 8-2    Filed 02/22/10   Page 3 of 6



Case 1:09-cv-02312-HHK   Document 8-2    Filed 02/22/10   Page 4 of 6



Case 1:09-cv-02312-HHK   Document 8-2    Filed 02/22/10   Page 5 of 6



Case 1:09-cv-02312-HHK   Document 8-2    Filed 02/22/10   Page 6 of 6



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 1 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 2 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 3 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 4 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 5 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 6 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 7 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 8 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 9 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 10 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 11 of 12



Case 1:09-cv-02312-HHK   Document 8-3    Filed 02/22/10   Page 12 of 12



Case 1:09-cv-02312-HHK   Document 8-4    Filed 02/22/10   Page 1 of 3



Case 1:09-cv-02312-HHK   Document 8-4    Filed 02/22/10   Page 2 of 3



Case 1:09-cv-02312-HHK   Document 8-4    Filed 02/22/10   Page 3 of 3



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

JUDICIAL WATCH, INC., )
)

Plaintiff, )
)

v. ) Civil Action No. 09-2312 (HHK)
)

UNITED STATES SECRET SERVICE, )
)

Defendant. )
____________________________________)

[PROPOSED] ORDER

Upon review of Plaintiff’s Motion for Partial Summary Judgment, the opposition thereto,

and the entire record herein, the Court finds that the Secret Service visitor logs are “agency

records” subject to the Freedom of Information Act (“FOIA”), and it is hereby ORDERED that:

Defendant shall process Plaintiff’s FOIA request promptly.

IT IS SO ORDERED this _____ day of ________________, 2010.

______________________________
Henry H. Kennedy, Jr.
United States District Judge
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