
U.S. DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 

CASE NO.:  13-80990- DIMITROULEAS/Snow 
       
 
KAWA ORTHODONTICS, LLP,   
       
 Plaintiff,     
       
vs.       
 
JACK LEW, et al.,     
       
 Defendants.     
___________________________________/  
 

PLAINTIFF’S REQUEST FOR JUDICIAL NOTICE 
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT 

 
Plaintiff Kawa Orthodontics, LLP (“Kawa Ortho”), by counsel and pursuant to Rule 56 

of the Federal Rules of Civil Procedure and Rule 201 of the Federal Rules of Evidence, 

respectfully requests that the Court take judicial notice of the following adjudicative facts and/or 

public records in support of Kawa Ortho’s Motion for Summary Judgment.  As grounds therefor, 

Kawa Ortho states as follows: 

 1. Judicial notice is a means by which adjudicative facts not seriously open to 

dispute are established as true without the normal requirement of proof by evidence.  Dippin’ 

Dots, Inc. v. Frosty Bites Distribution, LLC, 369 F.3d 1197, 1204 (11th Cir. 2004); Fed. R. Evid. 

201(a) and (b); see also Fed. R. Evid. 201(a).  Adjudicative facts are facts that are relevant to a 

determination of the claims presented in a case.  Id.  One category of adjudicative facts subject to 

judicial notice includes facts that are “generally known within the territorial jurisdiction of the 

trial court.”  Id. (quoting Fed. R. Evid. 201(b)(1)).  Such judicially-noticed facts have been 

described as being “of breathtaking variety.”  Id. (collecting cases).  Another category includes 
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facts that can be accurately and readily determined from sources whose accuracy cannot 

reasonably be questioned.  Fed. R. Evid. 201(b)(1)  A court also may take judicial notice of 

public records.  Universal Express, Inc. v. U.S. Securities and Exchange Commission, 177 Fed. 

Appx. 52, 53 (11th Cir. 2006).  Judicial notice of appropriate adjudicative facts may be taken at 

any stage in a proceeding, including at the summary judgment stage.  Dippin’ Dots, Inc., 369 

F.3d at 1204; Fed. R. Evid. 201(f).  Courts have wide discretion to take judicial notice of facts.  

Id.; Fed. R. Evid. 201(c). 

 2. Because the following adjudicative facts and/or public records relevant to a 

determination of the claims presented in this case are generally known within the territorial 

jurisdiction of this Court and are not subject to reasonable dispute, judicial notice should be 

taken of them: 

 • On July 2, 2013, the U.S. Department of Treasury posted an announcement on its 

website stating that the “employer mandate” was being delayed until 2015 and/or the 

announcement itself.  See July 2, 2013 Announcement, available at http://www.treasury.gov/ 

connect/blog/Pages/Continuing-to-Implement-the-ACA-in-a-Careful-Thoughtful-Manner-.aspx 

(visited December 5, 2013), attached hereto as Exhibit 1. 

 • On July 9, 2013, Defendants formalized their July 2, 2012 announcement by 

issuing Notice 2013-45, entitled “Transition Relief for 2014 Under §§ 6055 (§ 6055 Information 

Reporting), 6056 (§ 6056 Information Reporting) and 4980H (Employer Shared Responsibility 

Provisions)” and/or the notice itself.  See IRS Notice 2013-45, available at http://www.irs.gov/ 

pub/irs-drop/n-13-45.pdf (visited December 5, 2013), attached hereto as Exhibit 2. 

 • According to a White House publication entitled “The Affordable Care Act 

Increases Choice and Saving (sic) Money for Small Businesses, at least 200,000 employers in the 
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United States employ more than 50 employees and/or the publication itself.  See The White 

House, “The Affordable Care Act Increases Choice and Saving (sic) Money for Small 

Businesses,” (available at http://www.whitehouse.gov/files/documents/health_reform_for_ 

small_businesses.pdf) (visited December 5, 2013), attached hereto as Exhibit 3, at pg. 1.   

 • According to a Medical Expenditure Panel survey issued by the Agency for 

Health Research and Quality, an entity within the U.S. Department of Health and Human 

Services, the number of employers in the United States having more than 50 employees is as 

high as 1.6 million and/or the survey itself.  See Medical Expenditure Panel Survey, “Table I.A.1 

- Number of private-sector establishments by firm size and selected characteristics: United 

States, 2012,” (available at http://meps.ahrq.gov/ mepsweb/data_stats/summ_tables/insr/national/ 

series_1/2012/tia1.htm.) (visited December 5, 2013), attached hereto as Exhibit 4 

 • According to a July 30, 2013 letter from the Director of the Congressional Budget 

Office to the Chairman of the Committee on the Budget, U.S. House of Representatives, the 

delay of the “employer mandate” will result in an estimated loss of $10 billion in penalty 

payments by employers and approximately 1 million fewer people are expected to be enrolled in 

employment-based coverage in 2014 than the number previously projected, primarily because of 

the one-year delay in penalties on employers and/or the letter itself.  See Letter from Douglas W. 

Elmendorf, Director, Congressional Budget Office, to the Hon. Paul Ryan, Chairman, 

Committee on the Budget, U.S. House of Representatives, Re: Analysis of the Administration’s 

Announced Delay of Certain Requirements Under the Affordable Care Act, July 30, 2013 

(available at http://www.cbo.gov/sites/default/files/cbofiles/attachments/44465-ACA.pdf) 

(visited December 5, 2013), attached hereto as Exhibit 5, at 3.   
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Dated: December 13, 2013    Respectfully submitted, 
 
 
        s/ Christopher B. Lunny  
       CHRISTOPHER B. LUNNY (FL 008982) 
       E-mail:  chris@radeylaw.com 
       Secondary E-mail:  cdemeo@radeylaw.com 
       HARRY O. THOMAS (FL 195097) 
       E-mail:  hthomas@radeylaw.com 
       Secondary E-mail:  jday@radeylaw.com 
       Radey, Thomas, Yon & Clark, P.A. 
       Post Office Box 10967 (32302) 
       301 South Bronough Street, Suite 200 
       Tallahassee, Florida  32301 
       (850) 425-6654 (phone) 
       (805) 425-6694 (facsimile)   
 
 
        s/ Paul J. Orfanedes    
       PAUL J. ORFANEDES 
       (Admitted Pro Hac Vice) 
       E-mail:  porfanedes@judicialwatch.org 
       JAMES F. PETERSON 
       (Admitted Pro Hac Vice) 
       E-mail:  jpeterson@judicialwatch.org 
       JUDICIAL WATCH, INC. 
       425 Third Street, SW, Suite 800 
       Washington, DC  20024 
       (202) 646-5172 (phone) 
       (202) 646-5199 (facsimile) 
 
       Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a copy of the foregoing was electronically served through the 

Court’s CM/ECF system, unless otherwise noted, on all counsel or parties of record on the 

Service List below, this 13th day of December, 2013. 

Caroline Lewis Wolverton 
U.S. Department of Justice, Civil Division 
Post Office Box 883 
Washington, D.C.  20001 
caroline.lewis-wolverton@usdoj.gov  
 
 

  s/ Christopher B. Lunny   
CHRISTOPHER B. LUNNY 
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