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United States Department of State

Washington, D.C. 20520

Case No.: F-2016-01402
Segment; L-0001; L-0002

Michael Bekesha ‘

425 Third Street, S.W. AUG 2 9 2016
Suite 800 : Yy

Washington, DC 20024

Dear Mr. Bekesha:

I refer you to our letter dated July 29, 2016, regarding the release of matenal under
the Freedom of Information Act (the “FOIA”), 5 U.S.C. § 552. The search of the
Office of the Legal Adviser has been completed and resulted in the retrieval of 27
documents responsive to your request. Afier reviewing these documents, we have
determined that 10 may be released in full, 10 may be released in part, and 4 must
be withheld in full.

An enclosure explains the FOIA exemptions and other grounds for withholding
material. Where we have made excisions, the applicable exemptions are marked
on the document. The four documents withheld in full were done so under FOIA
Exemption 5, 5 U.S.C. § 552(b)(5). All non-exempt material that is reasonably
segregable from the exempt material has been released. All released material is
enclosed.

We will keep you informed as your case progresses. If you have any questions,
please contact Federal Programs Attorney James Bickford at (202) 305-7632.
Please refer 10 the associated case number, F-2016-01402, and the civil action
number, 1:16-cv-00574, in all communication regarding this case.

Sincerely,

Eric E. Stein, Acting Co- éector
Office of Information Programs and Services

Enclosures: As stated
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The Freedom of Information Act (5 USC 552)

FOIA Exemptions

Withholding specifically autharized under an Executive Order in the interest of national
defense or foreign policy, and properly classified. €.0. 12958, as amended, includes
the fullowing classification calegories:

1.4(a) Military plans, systems, or operaticns

1.4(b) Foreign government information

1.4{c} Inlelligence activities, sources or methods, or cryptology

1.4({d) Foreign relatlons or fareign aclivities of the US, including confidential sources

1.4(e} Scientific, technologlcal, or economic matters relating to natlonal secun:y
including defense againsl transnational terrorism

1.4{f} U.S5. Government programs for safeguarding nuclear materials or facilities

1.4{g) Vulnerabilitles or capabilities of systems, installations, infrastructures, projects,
plans, or protection services relaling to US natlonal security, including defense
against transnational terrorism

1.4(h} Information on weapons of mass desiruction

Related solely to the intemal personne! rules and practices of an agency
Specifically exempted from disclosure by statute (other than 5 USC §52), for example:

ARMEX  Arms Export Control Act, 22 USC 2778(e) -

CIA Central Intelligence Agency Act of 1849, 50 USC 403(g)
EXPORT Export Administration Act of 1979, 50 App. USC 2411(c){1)
FSA .Forelgn Service Act of 1980, 22 USC 4003 & 4004

INA Immilgration and Nationality Act, 8 USC 1202(f} - tor
IRAN lran Claims Settlement Act, Sec 505, 50 USC 1701, note

Privilegedfconfidential trade secrets, commercial or financial information from a person

Interagency or intra-agency communications forming part of the deliberatlve process. -
attorey-client privilege, or attorney work product

Information that would constitute a clearly unwarranted invasion of personal privacy
Information compiled for law enforcement purposes Lhat would:

{A) interfere with enforcement proceedings

(B} deprive a person of a fair trial

{C) constitute an unwarranted invasion of personal privacy

(D} disclose confidential sources

(E) disclose investigation techniques .

(F) endanger life or physical safaty of an individual -
Prepared by or for a government agency regulating or supervising financial institutions

Geological and geophysical information and data, Including maps, concerning wells
Other Grounds for Withholding

Material not responslve to a FOIA reque_st. excised with the agreement of the requester
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Y 1008
Case-No.: F-2012-40981

[RELEASE IN FULL]

- Ms. Anne L Weismann ' Y

1400 Eye St., NW, Suite 450
Washington, DC 20005

Dear Ms. Weismann:

I'refer to your:letter dated December 6, 2012, requesting under-the provisions:
of the-Freedom of Information-Act (Title $WSC Section.552):and/or the
Privacy Act (Title 5,USC Section.552a) the.release-of.cerfainirecords -
maintained by the Department of-State.

The Department of:State has anumber ofifecord systems; Tts-Centeal Foreign.
Policy Record File is-an-automated: ce.ntral:z,ed;ecerds Ay3tem; containing
substantive foreign:policy docufrients. Addlubnally; ofﬁcﬁs within‘the
Department-and-Foreign Service posts abrgad maintaifs ﬁfés “specificto their
operations. Information about. the Departmept and the mission and. fanctions of
its individual bureaus and ofﬁces, as well &s:its posts abroad indy be found at
our website, www.state.pov or in the :S. Govemnment Mahual published by
the Government Printing Office and availdble at most; pubhdhbranes

Bésed:on the subject matter of your requést, W searched-the: files.of the
offices reasonably likely to maintain fespoisive records: theBureau of
Information. Resource Management, the Exezutive Secretariat!s Information
Resources Management Office, and the Executive Sceretatiat’s Office of
Correspondence and Records. These filcs were searchéd.by professional
employees familiar with their contents and organization;y and no records
responsive to your request were located.
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As background, it may be helpful-for you o know that messages from the
Secretary.are occasionally transmitted to the Department via e-mail;

However, these mcssag'es are transmitted from a “dummy" e-mail address that
is not capable of receiving replies, rather than from a functicning e-mail
account.

I regret that the Department's response to your request is not more positive.
Please-direct questions-concemning the processing of your case to-the Office of
Information Programs-and Services, A/GIS/IPS, SA-2, Room ‘8100, U.S.
Departaient of State, Washmgton. D.C. 20522-8100, or to-telephone numiber
(202) 261-8484.

The D:C. Circuit Court of Appeals, in O_glesbv v. Department of the Army 920

Fi2d 57 (DL Cir.199D), ruled that a "no record” response; consfitiites.an
advcrse determination, thereby reguiring an ageicy to give appeal rights to the
requhster Qur-detériination that the Department does not: have ahy records
Tesponsivé to your feqiigst.may be'appealed thhm,ﬁoadaysi of the: date of this
letter. Although I'Believié thit:our-séireh efforthis-béen’ adeﬁmate J:want to be
-sure-that you are aware of this-court decision.

Appeals should be-addres§édito? Chairman, Appeals-Review.Panel, /o Appeals
Officer, A/GIS/IPS/PR/LC, Room-8100; SA-2, U.S. Departmerit 6f State,
Washlngton D:C. 20522:8100. A copy of the ‘Department's‘dppes] procedures:
is'enclosed. Please refer to the-case-contro] number.shiown above'in-all
correspondence-concerning:this. case.

‘Sincerely,

S Sheryl L. Walter, Director. |
Office-of Inférrna!ien,l’regmms‘:a.ndf Services

‘Enclosure:
As stated.
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Smilansky, Gene M

From: Smilansky, Gene M
Sent: Monday, May 20, 2013 11:32 AM
To: Johnson; Brock A
Subject: FW: FOIlA Request F-2012-40981 Qglesby
Attachments: . F-2012-40981 Qgelsby.tif '
Categories: . 2
AttachmentsClassificatiors
UNCLASSIFIED
Classification: UNCLASSIFIED
SensitivityCode: . Sensitive
SMARTCategory: Working
Brock - FYI.
Sensilive

This email is UNCLASSIFIED.

From: Jaramillp, Edgar E
Sent: Monday, May 20, 2013 11:28 AM
To: Smilansky, Gene M
' Subject: FOIA Request F-2112-40981 Qgleshy

Gene = Here is the scannedletter sent on May 10™. Attached.
Edgar ,

Edgar E. Juramillo

Freedom of Information Act Office

AJGIS/IPS/CR/BAN

Europe, South Central Asia, Africa & Near Eastern-aAffairs
202-201-8472 :

This email is UNCLASSIFIED.,

UNCLASSIFIED U.S. Depariment of State Case No. F-2016-01402 Doc No. C08104327 Date: 08/29/2016
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REW citizens for responsibility
C and ethics in washington

December 6, 2012
By facsimile: 202:261-8579

Office of Information Programs and Services
A/ISS/TPS/RL

U.5. Depantment of Siate, SA-2
Washington, D.C. 20522-8100

Re: Freedom of Information Act Request
Dear FOIA Officer:

Pursuant'to the Freedom of Information Act (FOIA), § U.S.C. § 552 ef seq., and U.S.
Department of State (State) regulations, 2 C.F.R; § 171, Citizens for Responsibility and Ethics in
Washingion (CREW) requests records sufficient to show the number of email accotrits of or
associated with Szcretary Hilary Rodham Cliston, and the extent to which those email accounts
are identifiable as those of or associated with Secretary Clinton. By “identifiable” we mean the
extent to which the email account is in a name that would permit the public to identify it as an
account of the secretary. Please note CREW does not seek the.full emajl- address(es) to the
extent that would include any exempt information.

Please seasch for respoonsive records regardless of format, mediur, or physical
characteristics, Where possible, please produce records electronically, in PDF or TIF format oz a
CD-ROM. We seek records of any kind, including electronic reoords aud:ompe.s, videotapes,
and photographs.

If it is your position that any portion of the requested records is exempt from disclosure,
CREW requesis that you provide it with an index of those documents as requue.d under Vaughn
v. Rosen, 454 F.24 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1972). A’s you are aware, o
Vaughin index must describe each document claimed as exempt with.sufficient specificity “to

. permnit a réasoned judgment as to whether the material is acrually exempt under FOIA."
Founding Church of Scientology v. Bell, 603 F.2d 945, 949 (D.C. Cir, 1979). Moieover, the
Vaughn index must “deseribe each docwnent or poriion thereof withheld, and for each
withholding it must discuss the consequences of supplying the sought-after information.” King v.
U.S. Dep't of Justice, 830 F.2d 210, 223-24 (D.C. Cir. 1987) (¢mphasis added). Further, “the
withholding agency must supply *a.relatively detailed justification, specifically identifying the
reasons why a particular exemption is relevant and correlating those claims with the particular
part of a withheld document to which they apply.'” Jd at 224 (citing Mead Data Centralv. US,
Dep'tof the Air Force, 566 F.2d 242, 251 (D.C. Cir. 1977)).

1400 Eye Street, N.W.. Site 450, Washington, D.C. 20005 | 202.408.5565 phone | 202.588.5020fax | www.citizensforethics.org
. lal
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FOIA Officer
December 6, 2012
Page 2

In the event that some portions of the requested records are properly exempt from

disclosure, please disclose any reasonably segregable non-exempt portions of the requested

: tecords. See 5 U.S.C. § 552(b). If itis your position that a document contains gon-exempt
segments, bul that those non-exempt segments are so dispersed thioughout the document es to
make segregation tmpossible, please state what portion of the document is non-exempt, and bow
the material is dispersed througbout the document. Mead Data Central, 566 F.24 at 261. Claims
of nonscgregability must be made with the same degree of detail as required for claims of
exemptions in a Vaughn index. If a request is denied in whole, please state specifically that it is
not reasonable to segregate portions of the record for release.

Finally, CREW welcomes the opportunity to discuss with you whether and the extent to
which this request can be narrowed or modificd to better enzble DOJ to process it within the
FOlA's dcadlmcs Toward that end, please feel free 1o contact me at 202-408-5565 or
aweismann(@ci OF

’

ee Waive st

Io accordance with 5 U.S.C. § 552(s){4)(A)iii) and 22 C.F.R. § 171.17, CREW requests
a waiver of fees associated with processing this request for récords. The subject of this request
concerns the operations of the federal government and.expenditures, and the disclosuzes likely
will coptribute to a betier understanding of relevant govemnment procedures by CREW and the
geoeral public in a significant way. Moreover, the request primarily and fundamentally is for
non-commercial purposes, 5 U.S.C. § 552(a)(4)(A)Y(ii). See, e.g., McClellan Ecological v
Carlucci, 835 F.24 1282, 1285 (9th Cir. 1987).

Specifically, these records are likely to contribute to greater public awareoess of the
extent to which Secetary Clinton, like the administrator of the Eaviroamental Protection Agency
(EPA), use email accounts ot readily identifiable as her accounts. Recently it was reported thiat
Administrator Jackson established alias email accounts to conduct official government business,
including an account under the name “Richard Windson,” which is not publicly atiributable to
her. See Brendan Sasso, House Republieans Question FPA Over Secret Email Accounts, The
Hill, Noveraber 17, 2012 (auached as Exhibit A). Apparently this practice of alias accounts
dates back to former EPA Administrator Carol Browner. Through this FOLA, CREW seeks to
learn how widespread this practice is, and to evaluate the-extent to which it bas led 10 under-
inctusive responses to FOLA, discovery, and congressional requests, and a failure to preserve
records ip a way that coroplies with the Federal, Records Act,

CREW is a'non-profit corporation, organized under section 501(c)(3) of the Intcrnal
Revenue Code. CREW is comymitted to protecting the public’s right to be aware of the activities
of govemment officials and (0 cnsuring the integrity of those officials. CREW is dedicated to
empowering citizens 10 have an influential voice in government decisions and in the government

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104785 Date: 08/29/2016
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FOIA Officer
December 6, 2012
Page 3

decision-making process. CREW uses a combination of research, litigation, and advocacy to
advance its mission. The release of information gamered through this request is not in CREW?'s
financial interest. In addition, CREW will disseminate any documents it acquites from this
request to the public through www scribd.com and CREW's weébsite, whiich also contains licks

" 1o thousands of pages of documents CREW atquired from multiple FOIA requests. See
www cjtizensforethics.org, CREW's website includes documeants-relating to CREW's FOlA
liigation, laternal Revenue complaints, and Federal Election Commission complaints.

Under these circumstances, CREW satisfies fully the criteria for a fes waiver.
8 ia Waiver uest

CREW also asks that it not be charged search or review fees. for this request because
CREW qualifies as a.“representative of the.-news media” pursuant to'the FOIA. In Nar? Sec.
Archive v. US. Lep't of Defense, 880 F.2d 1381,.1386 (D.C. Cir. 1989), the Court of Appeals for
the District of Columbia Circuit found the National Security Archive was a representative of the
news media under the FOIA, relying on the FOLA’s legislative history, which indicates the phrase
“mprcsmtanvc 7 the news media” is to be interpreted broadly; “[i]t is cridcel that the phrase

‘representative of the news media’ be broadly interpreted if the act is to work as expected, ... In
fact, any person or organization which regularly publishes or disseminates information to the
public ... should qualify for waivers as a ‘representative of the news media.” 132 Cong. Rec.
$14298 (daily ed. Sept. 30, 1986) (emphasis added), cited in id

CREW routinely and systematically disseminates information to the public in several
ways. First, CREW maintains a frequently visited website, woww citizensforethics.org, that
teceived 33,571 page views in October 2012. The website reports the latest developments and.
contains in-depth information about a variety of activities of government agencies and officials.
In addidon, CREW posts all of the documents it receives under the FOIA on www scribd.com,
and that site has received 2,287,124 visits to CREW's documents since April 14, 2010.

Sccond, since May 2007, CREW has published an online newsletter, CREWCuts, that
curreatly has 15,564 subscribers. CREWCuts provides subscribers with regular updates
regarding CREW's activities and information the organization has rectived from government
entmes A comp:ctc archive of past CREWCurs is available et

wWww.Citi 2thi T WV

Third, CREW publishes a blog, Citizens blogging for responsibility and ethics in
Washingion, that reports on and analyzes newsworthy developments regarding government cthics

and corruption. The blog, located at hup:/Avww citiznesforathics org/blog, also provides links

that direct readers to other news articles and commentary on these issues. CREW's blog had
5,664 page views ip October 2012,

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104785 Date: 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104785 Date: 08/29/2016

Obtained by Judicial Watch, Inc. Via FOIA

FOLA Officer
December 6, 2012
Page 4

Finally, CREW bas published aqumérons repons 16 educate the public about,government
ethics and corruption, including agentics® failure 1o comply with their record keeping
responsibilides. See Record Chaos, which examines agency compliance with electronic fecord
keeping responsibilities; The Revolving Door, a compréhiensivé’look ifto the post-government
activities of 24 former rermbers of President Bush's Edbinet; and Those Who Dared: 30 Officials
Who Stood Up For Our Country. These and all other CREW’s reports are available-at

Based on these exiensive publication activities, CREW qualifies for a fee waiver as a
“representative of the news media” under the FOIA.

If you have any questions about this request or foresee any problems in releasing fully and
the requested records, please contact me at (202) 468-5565. Also, if CREW’s request for & fee
waiver is not graated in full, pléase contact e imnmediately upon making such determination.
Please seid the requested records to Anne L. Weismmann, Citizens for Respoasibility and Ethics

in Washington, 1400 Eye Sereet, N.W., Suite 450, Washington, D.C. -20085.

Sincerely,

inne L. Weismann
Chief Counsel

Enclosure
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UNITED STATES DISTRICT COQURT
FPOR THE DISTRICT OF COLUMBIA

CHARLES LUDLAM, et al.,
Plaintiffs,

‘Case No. 11-1570 (EGS)
V.

UNITED STATES PEACE CORPS,

Defendant.

MEMORANDUM OPINION

This Freedom of Information Act (“FOIA”) case is before the
Court on: defendant the United States Peace Corps’ Motion to
ﬁismiss or, in the Alternative, for Summarleudgment.' For the
reasons explained below, the Motién to Dismiss will be GRANTED
and the Motion for Sumﬁary Judgment will be GRANTED IN PART AND

DENIED IN PART,
I. BACKGROUND

Plaintiffs Charles Ludlam and Paula Hirschoff are former Peace _
Corps volunteers. Both plaintiffs have been advocates for
strengtheniné and revitalizing the Peace Corps; they have served
on the boards of non-profit drganizations supporting returned
Peace Corps volunteers and testified before Congress on behalf

of current Peace Corps voluntéers. Compl. 9Y 3-5.

UNCLASSIFIED U.S. Department of State Case No, F-2016-01402 Doc No, C06104821 Date: 08/29/2016
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On April 15: 2009, plaintiffs submitted a FOIA request seeking
production, in elecﬁronic format, of a country-by-country
breakout of the Peace Corps’ 2008 survey of its Volunteers.
Compl. §{ 18. The Peace Corps acknowledged the information
existed, but stated that it-“is not available in the format
[plaintiffs] asked for.* Compl. { 24.. The Peace éorps informed
plaintiffs that it would cost anywhere from aéproximately 5550'-
$3100 for the Peace Corps to search for and produce the
information, and that production would not be electronic. Id,

Y 24-28.

On May 27, 2009, plaintiffs filed an ;ppeal of the Peace
Corps' decisions regarding the document production format and
costé, Id. § 29. while the appeal was pending, plaintiffs were
approached by a Peace Corps 9ta§fer who informed pléintiffs that
the country-by-country breakout of the 2008 survey ‘was
available, in electronic format. fd. § 31. The staffer emailed
the information to plaintiffs, who then posted it on the
PeaceCorpsWiki website. Id. § 31. On June 24, 2009, the Acting
Director of the Peace Corps Officé of Management emailed Ludlam;
noted that the informa&ion he sought was available on

PeaceCorpsWiki, and concluded *it doesn’t appear necessary for

UNCLASSIFIED U.S. Department of State Case No., F-2016-01402 Doc No, C06104821 Date; 08/29/2016
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(the Peace Corps] to continue to staff your request for these.*

Id. § 33.-

On December 16, 2010, Ludlam submitted a second FOIA request,
seeking "a copy of the Peace Corps comprehensive survey of the
Volunteers for 2009 and 2010, [including)} the worldwide results
and the breakouts of the results country by country and program
by program for each éountry.” 7d. § 40.} 6n March 17, 2011, the
FOIA officer provided aggregated worldwide summary results of
the 2009 and 2010 Annual Volunteer Surveys (“AVS”), but informed
Mr. Ludlam that the individual country and program survey
results were withheld under Exemptions 5 and 6 of "FOIA. Id. §
48. Specifically, the agency claimed the information sought was
exempt from disclosure because it was covered by the
deliberative process privilege, or because it involved matters

of personal privacy. Id.

Mr. Ludlam appealed the decision on March 18, 2011. In his
appeal, Mr. Ludiam narrowed his requesﬁ to omit Volunteer
responses to “open-ended questions? in the AVS. Id. f 49. on
April 15, 2011, Earl Yates, Associate Director'for Management at
the Peace Corps, released to Mr. Ludlam the 2009 and 2910

results on a regional level. See Miller Decl. { 17. However,

! Each Peace Corps post has a number of programs or “projects”

such as education, health and agriculture. Defendant's Motion
to Dismiss or for Summary Judgment (“Def.’'s Mot.”) Att. B,
Declaration of Denora Miller (*Miller Dbecl.”) § 1s,

3 -
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Yates denied his appeal for country-by-country and program-by-

program responses, citing the same Exemptions. Id. § 12, 17.

Plaintiffs filed this action on August'3i, 2011, challenging .
only the denial of the December 16, 2010 FOIA request. Shortly
thereafter, the Peace Corps released additional infqrmation to
Mr. Ludlam. On or about January 31, 2012, the Peace Cofps
provided Ludlam a significant portion oﬁ‘the country-by-country
and program-by-program AVS results for 2009 and 2010. Miller
Decl. § 14. The Peace Corps continued to withhold, in wsole or
in part, Volunteer responses to seven questions in the 20092 AVS
and ten guestions in the 2010 Avg on a country-by;country and
program-by-program breakouts. Id. On February é, 2012, the
defendant moved to dismiss, or in the alternative, for summary

judgment. The motion is now ripe for the Court’s decision.

IXI. STANDARD OF REVIEW

A. Motion to Dismiss

Exhaustion of administrative remedies in FOIA cases is
“generally required before filing suit in federal court so that
the ageﬁcy has an opportunity to exercise its discretion and
expertise on the matter.and to make a factual record Eo support
its decision.” Oglesby v. Dep‘t of Army, 920 F.2d 57, 61 (D.C.
Cir. 1990} (overruled in part on éther grounds) .. FOIA requires

-the requester to exhaust administrative remedies; when a

4
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defendant disputes that a FOIA plaintiff has done so, the matter
is properly the subject of‘a motion under Rule 12(b} (6) for .
failure to state a claim upon which relief can be granted.
Hidalgo v. Fed. Bureau of Investigation, 344 §.3d 1256,.1260

(D.C. Cir. 2003)}.
B. Summary Judgment

Pursuant to Federal Rule of Civil Procedure 56, summary
judgment should be granted if the moving party has shown that
there are no genuine issues of material fact and that the moving
party is entitled to judgment as a matter of law. See Fed. R.
Civ. P. 56; Celotex Corp. v. Catrett, 477 U.S. 317, 325 (198%6);
Waterhouse v. District of Columbia, 298 F.3d 989, 991 (D.b. Cir.
2002). 1In determining whether a dgenuine issue of fact exists,
the court.must view all facts in pﬁe light most favorable to the
non-moving party. See Matsushita Elec. Yndus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587 (1986). Likewise, in ruling on
cross-motions for summary judgment, the court shall grant
summaxy jud&ment only if one of the moving parties is entitled
to judgment as a matter of law upon material factg that are not
genuinely disputed. See Citizens for Responsibility & Ethics in
Wash. v. Dep’t of Justice, 658 F. Supp. 2d 217, 224 (D.D.C.
2009) (citing Rhoads v. McFerran, 517 F.2d 66, &7 (2d Cir. ,

1975)) .

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104821 Date: 08/29/2018
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C. FOIA

y FOIA requires agencies to disclose all requested agency
records, 5 U.S.C. § S52(a), unless one of nine specific
statutory exemptions applies, id. § 552{(b). It is designed to.
“pierce the veil of administrative secrecy aéd ta open agency
action tq the light of public scrutiny.” Dep‘t of Air Force v.
Rose, 425 U.S. 352, 361 (1976) (citationé omitted) . “Given‘the
FOIA;S broad disclosure policy, the United States Supreme Court

has ‘'consistently stated that FOIA exemptions are to be narrowly

construed.’” wWolf v. 'CIA, 473 F.34d 370, 374 (D.C. Cir. 2007)

{(quoting Dep‘t of Justice v. Jullian, 486 U.S. 1, 8 {1988)).

l - *"FOIA's strong presumption in favor of disclosure piaces
the burden on the ageﬁcy to justify the withholding of any
requested documents.” Dep’t of State v. Ray, 502 U.S. 164, 173
(1991) (;itation omitted). The government may satisfy its
burden of establishing its right to withhold information from
the public by subhitting appropriate declarations and, where
neceésary, an index of the information withheld. See Vaughn v.
Rosen, 484 F.2d 820, 827-28 (D.C. Cir. 1973). *If an agency;s

. affidavit describés the justifications for withholding the
information with specific detail, demonstrates that the
information witbheld logically falls within the claimed

exemption, and is not contradicted by contrary evidence in the
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record or by esvidence of the agency’s bad faith, thén summary
judgment is wagranted on the baéis of the affidavit alone.”
ACLU v. Dep’t of the Defense, 628 F.3d 612, 619 (D.C. Cir.
2011); see id. (an agency’s justification for invoking a FOIA
exemption is éufficient if it appears logical or plausible)

(intermal citations omitted)-

III. DISCUSSION

A. Dismigsal as to Plaintiff Hirschoff

The Peaces Corps argues that plaintiff Paula Hirgchoff must
be dismissed Erom this case because she did not file the
December 16, 2010 FOIA request, which is the only request at
issue in this lawsuit. Def.‘s Mot. at 6-8. The plaintiffs &o
not oppose defendant’s argumeﬂt. : Plaintiffs’' Oppositicon to
Motion to Dismiss or for Summéry Judgment at 5-6 (“Pls.’
Opp'n”).  Accordingly, the defendant’s motion to dismiss

plaintiff Hirschoff is GRANTED.

The parties also do not dispute that the remaining
plaintiff, Charles Ludlam, has properly exhausted his
administrative remedies, Accordingly, the dismissal of Ms.
Hirschoff does not impact the Court’s ability to consider the

case on its merits.
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B, Wailver

As a threshold matter, plaintiff argues that the Peace
Corps has waived the right to invoke Exemptions 5 and 6
regarding the withheld responses from the country-by-country and
program-by-program breakouts of the 2009 and 2610 AVS.

Plaintiff claims waiver because (1) the agency previocusly
disclosed the responses from substantially similar questions in
the 2008 volunteer survey, and (2) Peace Corps leaders are
encouraged to, and do, share the 2009 and 2010 AVS responses
with other with other Peace Corps staff. Pls.’ Cpp’'n at 31-&4.
Defendant, by contrast, contends that the plaintiff cannot ‘
demonstrate that the responses to the 2009 and 2010 AVS surveys
match the responses to the 2008 surveys; therefore, the Peace
Corps has not waived any FOIA exemption. Def.’s Reply at 24-25.
For the reasoas discussed below, the Court agrees with dgfendant

and finds tha: no waiver occurred.

In this Circuit, the *public-domain doctrine” has emerged
as the dominané paradigm for evaluatirig the waiver of a
potential FOIA exemption. *Under fthe] public-domain doctrine,
materials normally immunized from disclosure under FOIA lose
their protective cloak once disclosed -and preserved in a
permanent public record.” Cottone v. Reno, 193 F.3d 550, 554
{D.C. Cir. 1999) (citations omitted). The logic of this
doctrine is that *where information requested ‘'is .truly public,

8
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then enforcement of an exemption gannot fulfill its purposes.‘*”
Id. (citations omitted). ° '[#1 plaintiff asserting that
information has been previously disclosed bears the .initial
burden of pointing to specific information in the public domain )
that duplicates that being withheld." Public Citizen v. Dep’t
of State, 11 F.3d 198, 201 (D.C. Cir. 1993), An allegation that

gimilar information has been released is not sufficient. Id.

In this case, plaintiff‘s waiver argument fails because he
has not shown that‘the withheld responses match‘ény infdrmétion
already.in the pub}ic domain. He argues oﬁiy that the questions
contained in the 2009 and 2010 AVS are substantially identical

to the qQuestions in the 2008 survey. However, as defendant

notes, it is the responses to the surveys that plaintiff seeks,

not the guestions., Def.'s Reply at 25. Considering that the
responses to the later surveys were provided by a different
group of voiunteers, regarding their experiences during a
different time period, the respodses will not be identical to
those provided in 2008.° Certainly, the plaintiff has not
demonstrated; with specificity,.that the previous disclosure

duplicates withheld information,

The fact that the Peace Corps encouraged readers of the
surveys to share information with other staff cannot salvage

plaintiff’'s claim of waiver. While agency leaders may have

1
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disseﬁinated the survey results within the agency, the plaintiff
has not shown that Peace Cérps officials were authorized to, or
did, release 2009 é6r 2010 survey results to thé general public
outside the agency. See Muslim Advocates v. U.S. Dep’'t of

Justice, 833 F. Supp. 2d.92, 100 (D.D.C. 2011).

Accordingly, the Court finds that the Peace Corps has not
waived its right to invoke Exemptions 5 and 6 with respect to

the ﬁithheld material.

C. Exemption 6

Exemption 6 covers “personnel and medical files and-similar
files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” 5 U.S.C. § 552(b) (6).
A determination of proper withholding under Exemption 6 proceeds
in two stages. PFirst, the Court hust deéide if the information
is subject to protection, specifically; whether the information
is contained in a personnel, medical, or similar file, and if
so, whether “disclosure would compromise a substantial, as
opposed to a de minimis, privacy interest. -If no significant
privacy interest is implicated, {(and if no other Exemption
applies}, FOIA cemands disclosure.” Nat’l Ass’'n of Retired Fed.
Employees v. Horner, 879 F.2d 873, 874 (D.C. Cir. 1989). 1IE, on.
the other hand, a substantial privacy interest is at stake, the
Court must then “weigh the privacy interest in nondisclosure

10
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against the_public interest in the release of records in order
to determine whether, on,balqnce, the disclosure would work a
clearly unwarranted invasion of personal privacy.” Lepelletier
v. FDIC, 164 F.3d 37, 46 (D.C. Cir. 1999) (internal quotation
marks ;mitted). The agency bearg the burden to persua&e the
Court that the exemption applies. Ripskis v. HUD, 746 F.2d 1, 3

(D.C. Cir. 1984).

The Peace Corps argues that Exemption 6 applies to three
types of questions in the 2009 and 2010 AVS. The Court will

address them in turn.
1. Pirst Type of Question: Rating Staff Performance

The Peace Cbrps withheld_cdmplete or partial answers to
several questions regarding staff performance. First, it
withheld the answers to questions F2 in the 2009 AVS.survey and
F3 in the 2010 survey.? These questions are identical, and ask
“How satisfied are you with the health care received frgm your
PCMO(s) [(Peace Corps Medical Officer])?”  The Volunteers can
provide six possible respénses {"Not at all, Minimally,

Adequately, Considerably, Exceptionally and Not Used”).

? Unless otherwise noted, the Court takes all facts regarding

the questions and withheld responses from the Defendant's
Motion, Exhibit 10 (Table of Withheld Responses}; Exhibit 1
(2009 AVS), Exhibit 2 (20120 AVS}), and Exhibit 14 (Vaughn index},
as well as Plaintiff’'s Opposition, Exhibit 1 (Chart of Wicthheld
Responses) .

11
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The Peace Corps also withheld partial answers to identical
questions F3 (2009 AVS) and F4 (2010 AVS). These questions ask
"How satisfied are.you with the following support provided by
in-country Peace Corps.staff?“ and permitted the following
responses: -“Not. at all, Minimally, Adequately, Considerably,
Exceptionally and Not Useﬁ." The questions were then broken out
into separate sub-questions for ten different staff positions/
functionas. Of these ten, the Peace Corps withheld responses as
to four: Medical, safety and Security, Site Selection and

Preparation, and Technical Skills.

Partial fesponées to identical quéstions Fé {200§ AVS) aﬁd
F6 (2010 AVS) were also withheld. These qﬁegtions ask “How
would you rate your interaction with pbst staff?” and permitted
the responses of “Adequate” or “Nog Adequate.” The questioné
were broken into separate sub-questions as to four topics:
“responsiveness to my issues,” “informative content,” "My
comfort level discussiﬁg issues,” and “Adequacy of Visits/visits
to your site.” They were further bro#en'oun into separate sub-
éueations fpr eight different staff positions. Of these eight,
the Peace Corps withﬂeld responses for six:'Country Directbr,
Program Traiﬁing Officer/Sub-Regioﬁal Prdgram Training
Coordinator, Associate Peace Corps Director/Program Manager,

PCMO, Safety and Security Coordinator, Training Manager.

12
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Finally, cquestions F7 (2009 AVS) and F9 (2010 AVS) ask “To
what 'extent is your Country Director aware of Volunteer issues
and concerns through interactions with Volunteers?” and permits
responses of “Not at all, Minimally, Adequately, Considerably,

Completely/Exceptionally.”

2, Second Type of Question: Insensitive and
Digscriminatory Conduct/Harassment

The Peace Corps partially withheld the answer to question
G2 (AVS 2010). This question asks whether Volunteers ™ [H])ave
encountered insensitive coméents or behavior toward you based on
your race, ethnicity, age, gender. or sexual orientation from
any of the following sources?” Volunteers could respond Yes,
No, or Not Applicable. The question is separated into four
categqriés of people who might have engaged in such conduct.
The Peace Corps withheld responses for two categories:

Host/Homestay Family and Community members.

Responses to guestion G3 (AVS 2010} were also partially
withheld. This question asks Volunteers to repbrt any
discrimination/harassment they have encduntered. The question
identifies several tyﬁes of diécrihinatidn: age, anti-American,
disability, gsnder, racial/color, religious., sexual orientation,
sexual (physical) ;nd sexual (verbal). Volunteers could respond
with'the number of times they had (i) encountered that type of
harassment/discrimination, and (ii) reported it to the Peace

13,
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Corps. The cuestion is further broken down into seven different
categories of peESOns responsible for the harassment., The Peace
Corps has withheld responses for twe of the categoriés: [
“counterpart, supervisbr, co-worker (not Peace. Corps)” and “ﬁoét

Country Family Member.“
3, Third Type of Question: Crime

The Peace Corps partially withheld responses to question G4
(2010 AVS), which asks whether Volunteers were victims of any of

several different types of crime committed by several different !

categories of individuals. Volunteers could respond by
identifying the number of times they had (i) experienced that ?
type of crime, and (ii) reported it to the Peéce Corps. The !
Peace Corps has withheld the responses to three of the crimes i
listed -- sexuial assault, rape; and attempted rape -- for two o
categories of individuals - “counterpart, supervisor or co- '

worker (not Peace Corps)” or “host country family member.”

4. Analysie

a. Only the Questions Rating Staff Performance
Satisfy The Threshold Requirement for Exemption 6

Exemptlon 6 allows an agency to wlthhold personal
. identifying information, such as “place of birth, date of birth
. employment history, and comparable data,” if disclosure of

such information *would constitute a clearly unwarranted

14
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invasion of personal privacy.” Dep"t of State v. washington
Post Co., 456 U.S. 595, 600 (1982). By contrast, “{i]lnformation
unrelated tb any particular person presumably would not satisfy
the threshold test.* Id. at 602 n.s4. Spécifically, Exémption 6
does not apply if there is no "substantial likelihopd that any
concrete facts about a particular individual could be inferred~
as a result of the release of the withheld information. Horner,
879 F.2d at 878; see also De;:i't of Air Force. v. Rose,.425 U.S.
at 380 n. 19 (“Exemption 6 was directed at threats to privacy
interests more palpable than mere pogssibilities”); Arieff v.
Department of the Navy, 712 F.2d'1462, 14§B (D.C, Cir. 1983)
{Exemption S‘Dnly applicable where the release of information
leads to likelihood of actual identification; release of

information l2ading to increased speculation about individuals

is not subject to withholding}.

~

In thig case, the Peace Corps has met the threshold with
respect to the first category of questions withheld - those
related to staff ratings. The agency has explained thag it

~withheld responses that rate specific staff positions, and at
the country or project'level, these positions, are “typically
filled by one person.or ;-few at most.” Benjamin Decl. § 14.
The plaintiff has provided no information to the centrary.

Accordingly, there is more than a “"mere possibility” that

1s
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employment ratings data could be linked to a particular
individual if this information were released. Moreover, -
employees have a substantial privacy interest in their
employment ratings data. See, e.g., Fed'l Labor Relations
Authority v. Dep’t of Commerce, 962 F.2d 1055, 1059 (D.C. Cir.
1992) (employee ratings containing either favorable or
derogatory information is personal information subject to

Exemption 6); Ripskis, 746 F.2d 1 (same).’

The Peace Corps has not met the threshold exemption,
however, for responses to the second or third types of
questions. As set forth above, the second type of question

relates tO insensitive comments or behavior from Volunteers’ (a)

" host families or (b)community members, or discrimination/

harassment they have encountered from their (a) counterparts,
supervisors, or cs-workers, or {(b) host families. On their
face, these categories seem very likely to include a.largé‘
number of individuals, and the agenc? has provided no igdication

to the contrary. -The Peace Corps relies on the declarations of

? plaintiff argues that any privacy interest in the ratings data
has been abolished because the readers of the country-by-country
reports are “encouraged to share the results with-staff and
volunteers.” Opp‘n at 12, Courts have held, however, that the
mere fact that some information may be known to certain members
of the public does not negate an individual’'s privacy interest
in preventing further dissemination to the public at large.

See, e.g., Forest Serv. Employees v. U.S. Forest Serv., 524 F.3d
1021, 1025 n.3 {(9th Cir., 2008); Barnard v. Dept of Homeland
Sec., 598 F. Supp. 2d 1, 12 (D.D.C. 2009) (collecting cases).

16

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc¢ No. C06104821 Date: 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104821 Date: 08/29/2018
Obtained by Judicial Watch, Inc. Via FOIA

employees Dencora Miller and Esther Benjamin for support, but
these declarations do not demonstrate any likelihood that the

withheld information could be linked to a particular individual.

Ms: Miller states that there were ?6%1 Volunteers in 2009
;nd 8655 in 2010, that the couﬁtry-by~country and program-by-
program numbers are significanﬁly smaller, and then concludes
*it would be possible for anyone familiar with the Peace Corps

to determine the identities of individuals . . . identified
as sources of i@proper behavior or comments, or peinted to as
criminals.” Miller Decl. § 33. This is insufficient; as
discussed surra, the.“mere possibility” éf a threat to privacy
interest is not sufficient to justify withholding under
Exemption 6: Rose, 425-U.S. at 380 n. 19. Ms. Benjamin’s
declaration is also insufficient. She states that disclosure of
information regarding discrimination, harassment and crimes on

the "smaller” country or project basis,

[M]ay easily identify or be perceived in the host country
as identifying specific host family/homestay family
members, specific host country citizen members of the
community where the Volunteer lives and works, and
counterparts/co-workers (such as co-teachers, co-workersyin
a health clinic, or other host country colleagues with whom
a Volunteer works), or management {such as school
principals, health clinic directors, agricultural

cooperative managers, and other non Peace Corps management
personnei) . -

Benjamin Decl. { 15. The bare assertion that a specific
individual "may easily [bel identif [ied],” unsupported by any

17
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information such as the number of Volunteers in any'country or
program, the typical gize of the host families with whom
vVolunteers sta?, or the size of the communities or workplaces in

. which Voiunteers are placed; is simply not enough for the agency
to meet its burden to demonétraté that the exemption applies.
See, e.g., Gardels v, Cent. Intelligence Agency, 68% F.2d 1100,
1104-05 (D.C. Cir. 1982) (agency affidavits must be reasonably
specific, not merely conclusory, to show that the chuments are
exempt from disclosure}. Accordingly, because the Peace Corps
has provided no reasonable basis to determine that any
particular individuals will be identified by.disclosure of the_‘
AVS questions ‘regarding discrimiﬁation/haréssment or &rime

victimization, the agency’s invocation of Exemption & fails.

b. Weighing the Privacy Interest in Nondisclosure
hAgainst the Public Interest-in the Release of
Pecords '

Once an agency has established a substantial privacy
interest is at stake, the Court must then “weigh the privacy
interest in noncisclosure against the pubiic inte?est in the
.release of records in order to determine whether, on balance,
the disclosure would work a clearly unwarranted invasion of
personal privaéy." Lepelletier, 16; F.3d at 46 (citations
omitted} . Thg phrase fciearly unwarranted” within the statute

“instructs the court.to tilt the balance in favor of

18
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disclosure.” Getman v. NLRB, 450 F.2d 670, 674 (D.C. Cir.

1971).

In the FOIA context, the definition of "public interest” is
! limited. "“The only relevant public interest in the FOIA

balancing analysis [is) the extent to which disclosure of the

information sought would ‘shed light on an aéeﬁcy's performance
of its statutory duties’' or otherwise let citizens know ‘what.
their government is up to.'" United. States Dep’'t of Defense v.
FLRA, 510 U.5. 487, 497 (1934} (citations omitted). The court
must therefore weigh the privacy interest of Peace Corps staff
in the non-disclosure of the survey questions rating their
perférmance against the extent to which the disclosure of this
information would shed light on the agency’s “performance of its
statutory-duties” or otherwise let citizens know “what their

government is up to."” Id.

In this case, plaintiff claims the requested information

will serve the public interest by reveaiing information about
“the safety ofland the support éiven to Peace Corps Volunteers,”
mandated'by Congress in the Kate Puzey Peace Corps Volunteer
Protection Act of 2011 (“Volunteér Protection Act”), which
amended the Peace Corps Act, 22 U.S.C. § 2507. Opp'n.at 18-19.
The new provisions charge the Peace Corps with providing a

variety of-protections for Volunteers who are victims of sexual

15
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assault. 22 U.5.C. §§ 2507a - 2507d. More generally, the new
provisions ihstitute robust reporting réquirements about
Volunteers and Peace Corps staff. Congress has ditrected the
Peace Corps to provide it with the results of Annual Volunteer
Sﬁrveys, and also with Ingpector General Reports containing,
inter alia, “reports received from volunteers relating to
'misconduct, mismanagement or policy violations of Peace Cdrps
Staff." Id. §§ 2507e{c) and (d). Congress further directed the
Pregsident to perform a country by country portfolio regiew for
each country the Peace Corps serxrves. Id. § 2507efe) (emphasis
added). The portfolioc review, which must be provided to
Congress upon request, "shall at a minimum includel"'inCer alia,
(1) an‘analysis of the safety and security of Volunteers, and
(ii) an evaluation of the effectiveness of management .of each
Peace Corps post. Id. Finally, the new provisions of the Act
require the President to submit to Coﬁg:ess. on an annual basis,
a report including “the annual rate of early termination of
volunteers, including demographic data associated with ‘such

early termination.” Id. §.2507i.

Plaintiff argues that this legislation demonstrates the
public interest in "“the safety and well-being of the Volunteers,
(which] depend[s), in large part, on the effectiveness of and

professionalism of the Peace Corps staff.” Opp'n at 19. The

20
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gbvernment, for its part, does not acknowledge ﬁhe Kate Puzey
ﬁeace Corps Yolunteer Protection Act of 2011. Rather, ig claims
that the information in the staff ratings data would not
contriﬁute to the public’s understanding of the Peace Corps’
operations or activities. Reply at 15. Even if there is public,
interest in the informati@n,lthe government claims that.inteéest
is satisfied by the disclosure bf Ehe information aggregated at

the global or regiocnal level. Id. at 13-14.

Upon consideration, the Court cﬁncludes that there is a
significant public interest in disclosure of the responses to
guestions recarding staff performance. The 2011 Amendments to
the Peace Carps Act.make clear that the Agency’s mission
includes protecting the safety and security of the Voluntéerg,
as well as ensuring that Peace Corps personnel are effectively
managing the agency’s operations at a country by country level.
These are precisely the concerns addressed in the AVS questions
relating to staif performance: Volunteer access to health care,
;upport from gtaff in substantive aréas including éafety and
secur?ty, and staff awareness of and responsiveness to
Volunteers' caﬁcerns. See AVS 2009 and 2010 Questions F2, F3,
Fa, F6, F7. DJisclosure of this information would therefore
serve thé very public interest central to the burposes of FOIA

by furthering the right of the. public to know “"what their

21
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government is up to:” United States Dep't of Justice v.

Reporters Comm. for Freedom of Press, 489 U.S, 749, 773 (1%89) .

The Court further concludes that ther€ is a sighificant
public interest disclosure of this information on a country-by-

country basis. As plaintiff éxplains, Volunteers are invited to

serve in specific countries, where they are overseen by a Peace
Corps Country Director “who is the execgtive leader of the Peace
Corbs for tgat country.” Opp’'n at 11. Moreo;er, plaintiff
contends, it was the “safety of Volunteers, and the inadequate
sSupport some victims of violence received from the Peace Corps
and the host country in which they serve,” which prompted the
media attention that led to the Volunteer Protection Act of
2011. Id. at 18. Finally, as set forth above, Congress has
recognized thz importance of having access to this information
on a country dy country basis. See 22 U.S.C. § 2507e(e). By
contrast, Plaintiff has not produged any support for his claim
that there is public interest in program-by-program survey
results within each country. The Court therefore caﬁnot“
conclude that the program-by-program data is relévént to the
public’'s ability to monitor whether the agency is correctly

deing its job.

Through zhe new reporting requirements, the amendments to

the Act provide that much of the information .plaintiff seeks

22
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will be publically available'in future years. However, the
information obtained in the 2009 and 2010 AVS predates the new
requirements. Accordingly, without the data from the AVS, the
public would have more difficulty cdetermining whether the ‘Peace
Corps has been, and is, carrying out its mission to protéct and
support its volunteers. See Multi AG Media LLC v. Dep't of
Agric., 515 F.3d 1224, 1231-32 (D.C. Cir. 2008) (findipg'a
strong public interest in-disclosing aata the Department of

Agriculture collects to monitor its program administration) .

Having found greater than a de minimis privacy interest and
a significant public interest in disclosure of the country-by-
country staff rating questions in the AVS, the Court musé now
"balance the two to determine whether the agency has met its
burden to show that the substantial interest in personal privacy
is not outweighed by the public interest in diéclosure.
[Uinless the invasion of privacy is ‘clearly unwar;anted,' the
public interest in disclosure must prevail and the agenhcy may
not withhold the files under Exemption 6. Id., 515 F.3d at

1232 {citations omitted).

In this case, the Peace Corps’ employees' privacy interests
are modest. As set forth above, plaintiff seeks survey
responses to multiple choice questions' regarding Volunteer

experience with staff performance. The survey responses are not

23
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official performance reviews or ratings, nor do they contain

| names or any other personal details reggrding any staff members.
| By contrast, there is a strong public interest in monitoring the
Peace Corps’' protection of volunteers’ safety and security,

'. which must necessarily include effective management.within each
country. Accordingly, release of this information would ﬁot
“constitute a clearly unwarranted invasion of personal prifacy”

under Exemption 6.
D. Exemption 5

Exempﬁibn 5 allows an agency to withhold “inter-agency or
intra-agency memorandums or letters which would. not be avaiiable
by law to a party : . . in litigation with the agency.” §
U.5.C. § 552(b)(6). Citing Exemption 5's deliberative process
priQilege, the Peace Corps has withheld responses to all of the
AVS guestions alsd withheld under Exemption 6, as well as

responses to all or part of three additional questions.

First, the Peace Corps withheld the response to question Fl-
(2009 and 2010 AVS), which are identical in both surveys.' It
asks volunteers how prepared the host country péople were for

their arrival when they first arrived at their host community,

‘Unless otherwise noted, the Court takes all facts regarding the
gquestions and withheld responses from the Defendant’'s Motion,
Exhibit 10 (Table of Withheld Responses); Exhibit 1 (2009 AVS),
Exhibit 2 (2010 AVS), and Exhibit 14 {(vaughn index), as well as
Plaintiff’'s Opposition, Exhibit 1 (Chart of Withheld Responses).

24

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No, C06104821 Date; 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C08104821 Date: 08/29/2016

Obtained by Judicial Watch, Inc. Via FOIA

and permits responses of *not at all,” *minimally/poorly,*” .

“adequately,” “considerably/well” and “exceptionally/very well."

Respoﬁses to qugstion J1 (2009 and 2010 AVS), also
identical in both surveys, were partially withheld. The
question asks how personallf rewarding volunteers found their
Peace Corps service, and provides‘five separate categories for
“Overall Peace Corps Service," “Community Involvement,”
“Experience with Other Volunteers," “ﬁork with
Counterparts/Community Partner,” and “Experiénce with other Host
Country Nationals/Individuals.” Volunteers could respond "not
at ali," "mimimally,” “adequately,” “considerably,” and
“éxceptionally." O0f the five categories, the Peace Corbs
withheld responses as to one: work with counterparts/community

partner.

Finglly, the Peace Corps withheld the responses to
identical dquestions F6 (2009 AVS) and FS5 {2010 AVS). These-
questions ask Volunteers whether their host country would
benefit the most if the Peace Corps program was discontinued,
reduced, refocused/redesigned, maintained és it, or expanded.

Volunteers could choose one of these options.

The deliberative process privilege “covers documents
reflecting advisory opinions, recommendations and deliberaticn
comprising part of a process by which governmental decisions and

25
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policies are formulated.* Dep‘t of the Interior v. Kiam'ath
Water Users Protective Asg'n, 532 U.S. 1, 8 (2001} (citations
omitted) . The purpcse of this privilege is to “prevent injury to
the quality of agency decisions,” by protecting from disclosure.
confidential, pre-decisional advice and counsel on matters of
peolicy. NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150 (1975},
In order for the deliberative process privilege to apply, t!’le
material must be both “predécisional" and “deliberative.”

Public Citizen, Inc. v. OMB, 598 F.3d 865, 876 (D.C. Cir. 2009)
(citation omitted}. A document is predecisional if it was
generated before the agency action was. finally adopted, and
deliberative if it “reflects the give-and-take of the

consultative process.” Id. at 874 (citation omitted).

The Peace Corps asserts that each of the survey .responses
withheld is predecisional because (1) Peace Corps cfficials rely
heavily on thése responses in the continuing prqcess‘of
formulating. agency strategies and policies; aﬂd (2) the surveys
themselves state that they will “be used by the Peace Corps to

identify best practices and implement. program improvements” and

""will contribut{e) to the improvement of the Peace Corps’

operations and, ultimately, to the success of the Peace Corps.”
Def.’'s Mot. at 38-39, gee also‘Dgclaration of Alice-Lynn Ryssman

at 97 10-13. 1In her declaration, Peace Corps official Esther
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Benjamin states that ;AVS data are used in agency strategic
planning and performance activities . . . assessments of agency
performance . . . [and] internal monitoring at cohort, project,
post, regionél,,and globai levels[.]” Benjamin Decl. ¢ 11.
Plaintiff responds that “the generélized and, aspirational égency )
goéls and functiornis* set forth in the agency declarations “are
not decisions within the meaning of the statute. . . - Indeed,
vzrtually any action or 1nformat10n considered by the Peace

Corps conceivably could fit within this definition and thus be

withheld from public disclosure.” Opp’'n at 27.

The Court agrees with plaintiff. Although the government
need not pinpoint a specific decision or. policy in coﬂnection
with which predecisional material is prepared, the deliberative
process must be capable of some definition. Compare Access
Reports v. DOJ& 926 F.2d 1192, 1196 (D.C. Cir. 19591) (findiAQ an

'agency's study of how.to shepherd a FOIA bill through Coﬁg;ess
to be a defined process) with Vaughn v. Rosen, 523 F.2d 1136,
1143 (D.C. Cir. 1975) {(finding an agency’'s efforts to evaluate

"and change its personnel'policies; rules and standards too
amorphous to qualify as a proéess for the purposes of the

deliberative ‘process privilege).

In Vaughn, the agency asserted that reports appraising the

performance of agency supervisors were protected under the
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deliberative process privilege because they were part of an
*ongeing [} process* in which “t'he agency evaluates and changes
its personnel policies, regulations and standards.” 523 F.2d at
1143. The Circuit rejected the argument, finding that the
agency could not classiffy its ong'oing.. conl:im.:al task. of
app;raising, evaluating and making recommendatiocns for
improvement as a seamless “process” for the purposes of the
deliberative prdceés ppivilege, since such a definition places
virtuaily no limi; on the privilege. Id. at.i145. Te allow
such an expansive definition of the term process under Exemption
5, the Court reasoned, “would swallow up a substantial part of
the administrative process, and virtuaily foreclose all public
knowledge regarding the imﬁlementation of . . . policies in any

given agency.” Id.

Defendant's argquments fail fof the same reason as the
government's did in Vaughn. Tﬂe Peace éorps asserts generally
that the AVS surveys are part of the ageﬁcy's pfocesses for
ongoing, continuous appraisals and improvements in all manner of
agency activities, from strategic planning,‘to program
improvement, to assessmentlof agency performance and beyond.
Ryssman Decl, 99 10-13; Benjamin Decl. {§ 10-13. To permit the
Defendant to assert the deliberative process privilege fgr every

hl

piece of information which could be used, in some way or
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ancother, -in the continuous process of improving the Agency would
set virtually no limit on the privilege. Exemption 5°s

protections .do not reach nearly this far.

Further contradicting the Peace Corps’ stated rationale for
withholding uhder Exemption 5 is the fact that the agency
produced most of the responses to the surveys. The Court is
particularly puzz;ed by this because theé Agency asgserts that the
entire AVS results are used to shape agency policy and
decisionmaking. See Ryssman Decl. Y 10-13, Benjamin Decl. ¢9
10-13. The Agency offers no explanation as to why the withheld
information constitutes pre;decisienalldeliberatiohs connected
to an agency policy or action, while the other responses in the
same_documenés are not. In order to show that material is

" deliberative, the agency must identify “what deliberative
process is involved and the role playe& by'the documents at
igsue in the course of that process.” Coastal States Gas Corp.
v. Dep‘t of Energy, 617 F. 2d 854., 368 {D.C. Cir. 1980). Here,
the Peace Corps has failed to do either. Accordingly, the Court
finds the agency has not met its burden to demonstrate that the
withheld materials are both pre-decisional and deliberative, and
therefore that the documents are not properly withheld under

Exemption 5.
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E. Segregability

Plaintiff does not dispute that all reasonably segregable
information was produced to him. Even after determination that
documents are exempt from disclosure, however, FOIA analysis is
not properly concluded uﬂlesa a court determines whether “any
reasonably segregable portion of'q record” can “be provided to
any person requesting such record after deletion of the portions
which are exempt.” S U.S.C. § 552(b). "So important is this
requirement that ‘({b}jefore approving the application of a FOIA
exemption, the district court must make specific findings of
segregabilit§ regarding the.documents to be withheld.’'" Elec.
Frontier Found. v. Dep‘t of Justice, 826 F. Supp. 2d 157, 173
(D.D.C. 2011) (quoting Sussman v. U.S. Marshals Serv., 494 F.3d
1106)). .The Couft errs if it fsimbly app;o&e[s] the withholding
of an. entire document without entering a finding on
segregabilitf or the lack thereof.” Powell v. U.S: Bureau of
Prisons, 927 F.2d 1239, 1242 n. 4 (D.C. Cir. 1992) ({(citations

omitted) .

“It has long been the rule in this Circuit thaé non-exempt
portions of a dogument must be disclosed unless they are
inextricably intertwined with exempt portions.” Mead Data
Cent., Inc. v. Dep‘'t of Air Force, S66 F.2d 242, 260 (D.C. Cir.

1977). The agency should, for exampie, “‘describe what
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proportion of the information in (the] documents,’ if any, ‘'is
‘non-exempt and how that material is dispersed through. the
document (s} . Elec. Frontier Found., 826 F. Supp. 2d at 174
{citing ﬁead Data.Cent., Inc., 566 ﬁtzd 242, 261 {(D.C. Cir.
1977)); see King ;. Dep’t of Justice, 830 E.zd 210, 219 (b.cC.
Cir. 1987) (agency must sufficiently identif? the withheld

_ material to énable the district court to make a rational
decision whether the withheld material musL be produced withou;

actually viewing the documents).

Upon review of the dOCuments,.the Court finds that the
defendants have made very-limited, specific redactions with
respect to the program-by-program survey regults, and have'
explained in detail the basis éor those redactions. See Miller
Decl. ﬁ? 14, 16, 18, 35, It appears that defendants have
redacted only what was necessary to protect the exempt
information, and defendants are not withholding any documents in
full. Accordingly, the Court. finds that all segregable.
infogmation in the_program-by—pro@rgm results of the 2009 and

2010 AVS has been disclosed to plaintiff.

IV. CONCLUSION

For all of the foregoing reasons, defendant’s motion to
dismiss is GRANTED. The Court concludes that the Peace éorps was

justified in withholding the Volunteer responges in the program-
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by-program breakouts for thg following questions: 2909 AVS -
F2, F3, F6, F7; 2010.AVS - F2, P3, -F4, F6. The Peace Corps did
not justiéy witﬁholding of any other document at_issue.
Accordingly, defendant’s motion for summary judgment is.GRANTED
IN PART AND DENIED IN PART. An appropriate Order accompanies

this Memorandum Cpinion,

Signed: Emmet G. Sullivan
United States District Judge
March 29, 2013
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3E[mteh States Gourt of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued October 16, 2012 Decided April 2, 2013-
No. 12-5004 -

CITIZENS FOR RESPONSIBILITY AND ETHICS IN WASHINGTON,
APPELLANT

v,

FEDERAL ELECTION COMMISSION,
APPELLEE

. Appeal from the United States District Court
for the District of Columbia
(No. 1:11-¢cv-00951)

Anne L. Weismann arjued the cause for appellant With -
her on the briefs was Melanie Sloan..

Julie A. Murray and Adina H. Rosenbaum were on the
brief for amici curiae Publlc Citizen, et al. in support of
appellam

Steve Hajjar, Attomey, Federal Election Commission,
argued the cauvse for appellee. With him on the brief were
Anthony Hermon, General Counsel, and David Kolker,
Associate General Counsel. Sarang V. Damle and Michael 5.
Ragb, Attomeys, U.S. Department of Justice, entered
appearances.
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Before: GRIFFITH and KaVANAUGH, Circuit Judges, and
SENTELLE, Senior Circuit Judge.

QCpinion for the Court HAled by Circuit Judge
KAVANAUGH.

KAVANAUGH, Circuit Judge: This case presents an
important question of procedure under the Freedom of
Information Act: When must. a FOLA requester exhaust
administrative appeal remedies before-suing in federal district
court to challenge an agency's failure 10 produce requested
cocuments?

As a gencral matter, a FOLA requester must exhaust
administrative appeal remedies before seeking judicial
rzdress. But if an agency does not adhere to certain statutory
timelines in responding to a FOIA request, the requester is
deemed by statute o have fulfilled the exhaustion
requirement. See 5 U.S.C. § 552(a)(6)(C)(i).

To trigger the exhaustion requiremnent, an agency must

rmake and communicate its “determination” whether to

" ¢omply with a FOIA request — and communicate “the reasons

therefor” - within 20 working days of receiving the request,

or within 30 working days in “unusual circumstances.” Id.-

§ 352(a)(6)(A)(D), (a}6}B)(i). If the agency has made and

communiceted its “determination™ in a timely manner, the

. requesler is required tb administratively appeal that

“determination™ before bringing suit. But if the agency has

nat issued its “determination™ within the required time period,

the requester may bring suit directly in federal district court
without exhausting administrative appeal remedies.

i
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The exhaustion issue in this case boils down to what kind
of agency response qualifies as a “determination.” In
particular, when an agency responds to a request within 20
working days but merely tells the requester ‘that the agency
will produce non-exempi responsive documents and claim
exemptions in the future, is that a “determination” within the
meaning of the statute, as defendant FEC argues? Or must the
agency, even if it need not produce the documents within 20
working days, at a minimum indicate the scope of the
documents it will produce and the exemptions it will claim, as

" plaintiff CREW argues?

Based on the language and structure of FOIA, we agree
with CREW. In order to make a “determination” within the
statutory time periods and thereby trigger the administrative

- exhaustion requirement, the agency need not actually produce
the documents within the relevant time period. But .the
agency must at least indicate within the relevant time period
the scope of the documents it will produce and the exemptions
it will claim with respect to any withheld documents.

In this case, the FEC did not make such a
“determination” within the statutory lime period. As a result,
CREW was not required to exhaust administrative appeal
remedies before filing its FOIA suit. We reverse the contrary

judgment of the District Court and remand for further
- proceedings. '

I

Citizens for Responsibility and Ethics in Washington -
known as CREW -~ is a nonprofit organization that, among
other things, advocates for the right of citizens to know about
the activities of government officials. CREW pursues that

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104835 Date: 08/29/2016




UNCLASSIFIED U.S. Depantment of State Case No. F-2016-01402 Doc No. C06104835 Date: 08/29/2016
Obtained by Judicial Watch, Inc. Via FOIA

objective through the acquisition and dissemination of
information about public officials and federal agencies.

On March 7, 2011, CREW submiited a FOLA request to
the Federal Election Commission seeking several categories
of records, including certain correspondence, calendars,
agendas, and schedules of the Commissioners.

On March 8, the day after the FOLA request was
received, the FEC emailed CREW to acknowledge receipt of
the request. In several coriversations that took place over the
next few weeks, CREW agreed to exclude certain categories
of documents from the FEC’s initial search for records. The
FEC in tum agreed to provide non-cxemp! responsive
documents (and thus also claim exemptions over any withheld
documents) on a rolling basis in the future. But by May 23,
more than two months later, CREW had not received any
documents, nor had it received a more specific statement
about what documents the FEC would produce and what
exemptions the FEC would claim. CREW therefore filed suit
in District Coun, alleging that the FEC had not responded to
the FOIA request in a timely fashion and had wrongfully

.withheld records under FOLA.

As of May 23, the FEC had begun — but -had not
completed — gathering and reviewing potentially responsive .
records. Subsequently, on June 15, 21, and 23, the.FEC
provided CREW with a total of 835 pages of documents, The
agency’s June 15th production was accompanied by. a letter
stating in part: . |

The FEC is continuing to process your request and has
produced with this letter an initial round of responsive
records. You will continue to receive additional
responsive records on a rolling basis. Upon the agency’s
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* final production of records, you will receive a decision
letter that will include informetion regarding your appeal
rights. Today's letter does not constitute a final agency
decision, and thus is not subject to appeal.

CREW Opposition to Motion to Dismiss at Exhibit B, CREW
v FEC, No. 11¢v951 (D.D.C. July 7, 2011). The FEC sent a
similar letter with its June 21t production to CREW,

Along with its final June 23rd production, the FEC
informed CREW that the FEC had withheld some documents

and had redacted others in accordance with FOIA Exemptions

4, 6, and 7(C). See 5 U.S.C. § 552(b)(a), (b)(6), B)THC).
For ihe first time, the June 23rd letter also advised CREW of

its right to administratively appeal any adverse FOIA
determination.

‘On June 23 — the same day that it produced its final round
of responsive documents — the FEC moved in the District

. Court to dismiss CREW's complaint, or, in the altemative, for

summary judgment.” First, the FEC contended that CREW’s
challenge to the sgency’s delay in responding to a FOTA

- request was moot given that the agency had now responded.
Second, the FEC argued that CREW had failed to exhaust

administrative appeal remedies before bringing suit.

The District Court held that the case was not moot. But
the District Court granted the FEC’s motion for summary
judgment based on CREW's failure to exhaust administrative
appeal remedies. See CREW v, FEC, 839 F. Supp. 2d 17, 29
(D.D.C. 2011). We review the District Couit's grant of
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summary judgment de novo. See Blackwell v. FBI, 646 F.3d
37, 39(D.C. Cir, 2011)."

N

In the District Court, the FEC argued that its production
of responsive documents had rendered CREW's suit moot.
Although the parties do not raise the mootness issue on
appeal, the Court must independently consider its own
jurisdiction. See Mine Reclamation Corp. v. FERC, 30 F.3d
1519, 1522 (D.C. Cir. 1994). We agree with the District
Court that the case is not moot. CREW's complaint not only
asserted that the FEC failed to respond to CREW's request in
a timely fashion, but also raised a substantive challenge to the
agency's withholding of responsive, non-exempt records.

Even now, CREW continues to seek relief from the FEC's.

alleged failure to produce all records respensive to CREW'’s
request, Therefore, the case is not meot.

i1

The question presented concerns when a FOIA requester

must exhaust administvative appeal remedies before filing
suit.

! The FEC is an independent agency and was représented in
the District Court and in this Court by FEC attomeys. See
generally Humphrey's Executor v, United Srates, 295 U.S. 602
(1935). Because of the potential importance of this case to the
Executive Branth as a whole, this Court invited and received
supplemental briefing from the Department of Justice, which

represents and provides legal advice to the President and the |

executive agencies, The Department of Justice generally agreed
with the legal position advanced bythe FEC.
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A FOIA requester is generally required to exhaust
adminjstrative appeal remedies before seeking judicial
redress. See Hidalgo v. FBI, 344 F.3d 1256, 1258-59 (D.C.
Cir. 2003); Oglesby v. Department of the Army, 920 F.2d 57,
61-62 (D.C. Cir. 1990). But if en agency fails to make and
communicate its “determination” whether to comply with a
FOIA request within certain statutory timelines, the requester
“shall be deemed to have exhausted his -admidistrative
remedies.” 5 U.S.C. § 552(a)(6)(C){i).

The statutory timeline relevant to this case specifies that,

once an agency receives a proper FOLA request, the agency
shall:

determine within 20 days (excepting Saturdays, Sundays,
and legal public holidays) after the: receipt of any such
request whether to comnply with such request and shall
immediately notify the person making such request of
such determination and the reasons therefor, and of the
right of such person to appeal to the head of the agency
any adverse determination,

4. § 552(a)(6)(AX).

The 20-waorking-day timeline is not absolutg. In “unususl
circumstances,” an agency may extend the time limit to up o
30 working "days by written notice to the requester. Jd.
§ 552(a)(6)(B)(i). Such unusual circumstances include:

(1) the need to search for and collect the requested
records from field facilities or other establishments that
are separate from the office processing the request;

(If} the need to search for, collect; and appropriately
examine a voluminous amount of separate and distinct
records which are demanded in a single request; or
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(L) the need for consultation, which shall be
conducted with all practicable speed, with another agency
having a substantial interest in the determination of the
request or among two or more components of the agency

"having substantial subject-matter interest therein.

1d. § 552(a)(6)(B)(iii).

If the agency does not make a “determination” within the
relevant statutory time period; the requester may file suit
without exhausting administrative appeal remedies. Oncé in
court, however, the agency may further.extend its response
time if it demonstrates “exceptional circumstances” to the
_court.2 (Note that “exceptional circumnstances” is different
from “unusual circumstances.”) If exceptional circumstances
exist, theén so long as “the agency is exercising due diligence
in responding to the request, the court may retain jurisdiction
and allow the agency additional time to complete its review of
the records.” Id. § 552(a)(6)}(C)(i); see also Open America v.
Watergate Special Prosecution Force, 547 F.2d 605, 616
(D.C. Cir. 1976). :

! Although the siatute does not define “exceptional
circumslances,” it provides some directionz] signals: “[T]he term
‘exceptiong| circumstances' does not include a delay that results
from a predictable agency workload of requests under this section,
unless the agency demonstrates reasonable progress in reducing its
backlog of pending requesis. . . . Refusal by a person to reasonably
modify the scope of a request or arrange an ‘alternative time frame
for processing a request (or a modifitd request) . . . after being
given an opportunity to do so by,the agency 1o whom the person
made the request shall be considered as a factor in determining
whether exceptional circumstances exist . . . " 5 USC.
§ 552(aX6XC) (i)
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In short, a requester must exhaust administrative appeal
remedies if the agency made and communicated its
“detennmaucm within 20 workmg days (or 30 working days

“unusual circumstances™).>

But what constinttes a “determination™ so as to trigger the
exhaustion requirement? That is the critical question here.
CREW argues that, in order to make a “dctermination® within
the meaning of Section 552(a){6){A)(i), an agency need not
go so far as to produce the responsive documents but it must
at least inform the requester of the scope of the docurnents it
will produce and the exemptions it will claim with respect to
any withheld documents. By contrast, the FEC contends that,
in order to make a “determination;” an agency needs simply
to express a future intention to .produce non-exempt
documents and claim cxempuons That question has never
been resolved in this Court.*

' OF course, the duties that FOLA imposes on agencies —
including the requirement that an agency make a “determination”
within 20 working days, or 30 working days in ‘“unususl .
circumstances” - apply only once a2n ngency has received a proper -
FOLA request. A proper request must “reasonably describe{]” the
records sought and must comply with the agency’s published
procedures, including the agency’s schedule of fees. 5 U.S.C.
§ 552(a)(3)(A). The agency's threshold decision that a proper
request has been filed is obviously not the agency's
“determinalion” whether t¢ comply, and neither the FEC nor the
Depantment of Justice argues otherwise.
* Despite the significant amount of FOLA litigation in this
Court, we have not had occasion to previously decide this important
procedural question, in part because individial FOIA requesters
apparently have not thought it worth the candle to press this point,
rather than to work with the agency in an effort to obtain the
requested documents. In Spannaus v. DOJ, the Court stated that an
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We agree with CREW’s reading of the statute, - The
statute requires that, within the relevant time period, an
agency must determine whether to comply with a request -
that is, whether a requester will receive all the documents the
requester seeks. [t is not enough that, within the relevant time
period, the agency simply decide to later decide. Therefore,
within the relevant time period, the agency must at least
inform the requester of the scope of the documents that the
agency will produce, as well as the scope of the documents
that the agency plans to withhold under any FOIA
exemptions. ’

Four aspects of the statute lead us to that interpretation,
and help demeonstrate that the FEC’s contrary interpretation is
incorrect.

First, the statute requires that an agency, upon making a
“determination” whether to comply with a FOIA request,
immediately “notify the person making such request of such
determination and the reasons thergfor” 5 US.C.
§ 552(a)(6)(A)X(I) (emphasis added). The statutory

agency failed to make a “determination” under Section
552(a)(6){A)(i} when it merely acknowledged a FOLA request and
indicated that the request would be forwarded to another office.
824 F.2d 52, 59 n.9 (D.C. Cir. 1987). But that case did not analyze
or describe the contours of what censtituted a “determination.”
Similarly, in Oglesby v. Department of the Army, the- Court
specifically declined to decide whether 8 response that the agency
was processing the request was a “determination” for purposes of
Section 552(a){6)(A)(i). See 920 F.2d'57, 69 (D.C. Cir. 1990). The
Court also declined to decide whether a response that the agency
would go forward with' the search absent any problems or any need
for additional information was a “determination.” /d.
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requirement that the agency provide “the reasons” for its

. “determination” strongly suggests that the reasons are

particularized to the “determination” ~ most obviously, the
specific exemptions that may apply to certain withheld

records. The statutory requirement would not make a lot of

sense if, as the FEC argues, the agency were mérely required
t2 state within 20 working days its future intent to eventually
produce documents and claim exemptions. After all, how
could the agency articulate reasons for non-compliance when
it had not yet decided whether to comply (that is, whether to
produce all of the requested documents)?

Second, the statute requires that the agency immediately
notify the requester of the right “to appeal to the head of the
agency any.adverse delermination.” /d. The requirement that
the agency notify the requester about administrative appeal
rights further indicates that the “determination” must be
s.abstantive, not just a statement of a future intent to produce
non-exempt responsive documerts. Otherwise, this right of
administrative appeal would make little. sense because there
would be nothing to appeal at the time the agency makes its
supposed “determination” in response to a properly filed
FOIA request. g

This critical point both highlights and unravels the
maneuver that the FEC (backed by the Department of Justice)
is attempting here. Under the FEC’s theory, an agency could
respond to a request within 20 working days in terms not
susceptible to immediate administrative appeal — by simply
stating, in essence, that it will produce documents and claim
exemptions over withheld documents in the future. Then, the
agency could process the-request at its leisure, free from any
timelines. All the while, the agency's actions would remain
immune from suit because the requester would not yet have
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been able to appeal and exhaust administrative appeal
remedies. Therein lies the Catch-22 that the agency seeks to
jam into FOIA: A requester cannot appeal within the agency
because the apency has not provided the necessary
information. Yet the requester cannot go to court because'the
requester has not appealed within the agency. Although the
agency may desire to keep FOLA requests bortled up in limbo
. for months or years on end, the statute simply does not
countenance such a system, as we read the statutory text.

This case illustrates how the FEC’s legal position does
not square with the statute. The FEC now claims that it mede
a “determination™ in March 2011, within 20 working days of
CREW'’s FOIA request. Yet the FEC did not inform CREW
of its appeal rights until June 23, more than 75 working days
after the FOIA request. The FEC was right that CREW did
not have any decision to appeal until the FEC’s June 23rd
letter stated that the agency had withheld some documents -
under multiple FOLA exemptions. But that fact also
necessarily shows that the FEC had not made a
“determination”.in March, given that the statute indicates that
a “determination” must be subject to immediate appeal. By
arguing that it made a “determination” in March and
simultaneously saying that nothing could be administratively
appealed until June; the FEC's position on CREW’s request
amply demonstrates the impermissible Catch-22 it seeks to
enshrine in the law.’

¥ In order to facilitate an administrative appeal, an agency must
indicate the scope of the documents it intends to produce and the
exemptions it will claim, An agency is not required to produce a
Vaughn index -~ which district courts typically rely on in
adjudicating summary judgment motians in FOIA cases. .See, e.g.,
DEPARTMENT OF JUSTICE, GUIDE TO THE FREEDOM OF
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Third, the statute creales an “unusual circumstances™
safety valve that permits an agency to extend the 20-working-
day period for response by up to 10 additional working days.
“Unusual circumstances” are defined to entompass only “the
nced to search for and collect the requested records” from
separate locations; “the need to search for, collect, -and
appropriately examine a voluminous amount” of documents!
and “the need for consultation” with other agencies. /d.
§ 552(a)(6)(B)(iii). The statutory list of circumstances that
permit an agency to extend the 20-working-day timeline to
make a “determination,” including collecting and examining
numerous or distant documents, clearly contemplates that the
agency must actually gather the responsive documents and
determine which it will produce and which it will withhold.
The agency cannot make the requisite “determination” by

INFORMATION ACT 789 (2009 ed.)} (It “is well serled that a
requester is not entitled to receive [a Vaughn index] during the
administrative process.”); NRDC, Inc. v. NRC, 216 F.3d 1180, 1190
(D.C. Cir. 2000) (rule thatagency must provide a Vaughn index in
FOLA litigation “is a rule that governs -litigation in court and not

+ proceedings before the agency”), Bangoura v. Department of the

Army, 607 F. Supp. 2d 134, 143 n.8 (D.D.C. 2009) (“Defendant
was under no obligation to provide Plaimiff with a Voughn Index
before the filing of this action.) (intemal quotation marks and
alteration omitted); Schwerz v. Department of Treosury, 131 F.
Supp. 2d 142, 147 (D.D.C. 2000) (“[T]here is no requirement that
an agzncy provide a *search certificate’ or a *Vaughn® index on an
initial request for documents. The requirement for detited
declarations and Vaughn-indices is imposed in connection with a
motien for summary judgment filed by a defendant in a civil action
pending in court.”) (footnote omitted); ¢f. Mead Data Central, Inc.
v Depariment of the Air Force, 566 F.2d 242, 251 (D.C. Cir. 1977)
{although “the objective of the Vaughn requirements . . , is equally
applicable to proceedings within the agency,” no error where those
requirernents were satisfied in district court procecdings).
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simply stating its future intent to produce some non-exempt
documents. : :

Moreover, there would be no need for the unusual
circumstances safety valve if, as the FEC argues, the usual 20-
working-day timeline merely required an agency to make a
general promise to produce non-exempt documents and claim
exemptions in the future. An agency could always provide
that kind "of promise within 20 working days "of receiving a
FOIA request. The number of documents to be examined end
the difficulty of gathering those documents, for example, have
an bearing on the agency’s ability to provide such a formulaic
response to requesters within 20 working days: Thus, the
FEC's reading of FOLA would render the unusual
circumstances safety valve a worthless ‘addendum to the
statufe. Such a result strongly suggests that the agency’s
interpretation is impermissible. See Williams v. Taylor, 529
U.S. 362, 404 (2000) ("It is . . . a cardinal principle of
stetutory construction that we must give effect, if possible, 1o
every clause and word of a statute,”) (internal quotation marks
omitted).

Put simply, the vnusual circumstances provision to
extend the time for making a “determination” makes sense
only if the statute contemplates that responsive documents
must be collected and examined, and decisions made abopt
which to produce, in order for the agency to make a
“determination.”

Fourth, the statute provides that, once in court, an agency
may further extend its response time by mcans of the
“exceptional circumstances” safety valve. That provision

-s3ys that if exceptional circumstances exist and an agency “is

exercising due diligence in responding to the request,” a court
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may grant the agency “additional time to complete its review
of the records.” 5 U.S.C. § 552(a)}(6)(C)(i) (emphasis added).
- Like the unusuval circumstances provision, the exceptional
circumstances provision presumes that an agency operating
outside the 20-working-day window needs more time to finish
gathering and reviewing documents, and more time to decide
what to produce and to withhold. The agency would not need
more time merely to state a preliminary intention to produce
whatever non-exempt records are eventually found. Again,
the FEC’s theory of the statute would negate any need for the
exceptional circumstances provision. The fact that the FEC’s
interpretation renders the exceptional circumstances provision
unnecessary further confirms that Congress created a different
statute from the one the FEC describes. '

All of thoge statutory provisions together reinforce the
conclusion that a “determination” under Section
552(2)(6)(A)(i) must be more than just an initial siatement
that the agency will generally comply with a FOIA request
and will produce non-exempt documents and claim
exemptions in the future, . Rather, in order to make a
“determination” and thereby trigger the administrative
exhaustion requirement, the agency must at least: (i) gather
and review the documents; (ii) determine and communicate
the scope of the documents it intends to produce and
withhold, and the reasons for withholding any documents; and
(iii) inform the requester that it can appeal whatever portion
of the “determination” is adverse.

® Qur opinion today does not affect an agency's ability to
issue, where appropriate, a “Glomar” response to a FOIA request.
Because of security or privacy concemns, a “Glomar” response
refuses to confirm or deny that the requested records exisl. See
FPhiltippi v. CIA, 546 F.2d 1009 (D.C. Cir. 1976).
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"To be clear, a “determination” does not. require actual
production of the records to the requester at the exact same
time that the “determination” is communicated to the
requester.  Under the statutory scheme, a distinction exists
between a “determination™ and subsequent production, See
Sparnaus v. DOJ, 824 F.2d 52, 59 n.7 (D.C. Cir. 1987). Asto
actual production, FOLA requires that the agency make the
records “promptly available,” which depending on the
circumstances typically would mean within days or a few
weeks of 2 “determination,” not months or years. 5 US.C.
§ 552(a)(3XA), (@}(6)(C)(i). Seo, within 20 working days (or
30 working days in “unusual circumstances™), an agency must
process a FQIA request and make a,"*determination.” At that
point, the agency may still need some. additional time to
physicaily redact, duplicate, or assemble for production the
documents that it has already pgathered and decided to
produce. The agency must do so and then produce the records
“promptly.” Qur reading of “determination” thus neatly
complements the requirement that documents be made
“promptly available.”

In short, unlike the FEC's theory, our reading of
“determination” sensibly harmonizes the default 20-working-
day timeline, the unusual circumstances safety valve, the

- exceptional circumstances safety “valve, and the prompt
prod.ction requirement. Together, those provisions create a-
comprehensive scheme that encourages prompt request-
processing and agency accountability. To summarize: An
agency usually has 20 working days to make a
“determination” with adequate specificity, such: that any
withholding can be appealed administratively. 5 U.S.C.
§ 552(=)(6)(AXi). Anagency can extend that 20-working-day
timeline to 30 working days if unusual circumstances delay
the agency’s ability to search for, collect, examine, and

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No, C06104835 Date: 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104835 Date: 08/29/2016
’ Obtainedvby Judicial Watch, Inc. Via FOIA

17

consult about the responsive documents. Jd. § 552(a){6)(B).
Beyond those 30 working days, an agency may still need
meore time to respond to a particularly burdensome request, If
50, the administrative exhaustion requirement will not apply.
But in such exceptional circumstances, the agency may
conlinue to process the request, and the court (if suit has been
filed) will supervise the agency’s ongoing progress, ensuring
that the agency continues to exercise due diligence in
processing the request. Jd. § 552(a)(6)(C).’ If the agency
does not adhere to FOLA’s explicit timelines, the “penalty” is
that the agency cannot rely on the administrative exhaustion
requirement to keep cases from getting into court. This
scheme provides an incentive for agencies to move quickly
but recognizes that agencies may not always be able to adhere
to the timelines that trigger the exhaustion requirement.®

To all of this, the FEC's overarching retort is that it
would be “a practical impossibility for agencies to process all
(FOIA] requests completely within twenty days.” FEC:Br.
34, We agree entirely with the FEC on this point. We are
inttmately familiar with the difficulty that FOLA requests pose
for executive and independent agencies. But contrary to the
FEC’s suggestion, our reading of the statute recognizes and

' A district court may of course consider FOIA cases in the
ordinary course. There is no statutory mandate for district courts to
prioritize FOIA cases ahead of other civil cases on their dockets,

¥ In fact, several statutory provisions acknowledge that some

. requests may require significant processing time to0 search - for,
cotlect, examine, and consult about documents before a
“determination” can be made. For example, FOIA provides that
agencies may establish multitrack procedures based on the amount | ’
of work or time a request entails, and FOIA. requires that agencies
establish a tracking system for requests that will take longer than 10
days to process. See 5 U.S.C. § 552(a)(6)XD), (2)(7).
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accommodates that reality.. As our opiriion today emphasizes,
the 20-working-day period (actually 30 working days with the
unusual circumstances provision} is the relevant timeline that
the agency must adhere to if it wants to trigger the exhaustion
requirernent before suit-can be filed.  The unusual
circumstances and exceptional circumstances provisions
allow apencies to deal with broad, time-consuming requests
(or justifiable agency backlogs) and to take longer than 20
working days to do so. To reiterate, if the agency does not
adhere to FOIA's explicit timelines, the “penalty™ is that the
agency cannot rely on the administrative exhaustion
requirement to keep cases from getting into court.

It is true that the stztute does not allow agencies 1o keep
FQIA requests bottled up for months or years on end while
avoiding any judicial oversight. But Congress made that
decision, If the Executive Branch does not like it or disagrees
with Congress’s judgment, it may so inform Congress and
seek new legislation. See Milner v. Department of the Navy,
131 S. Ci. 1259, 1271 (2011} (ANl we ‘hold today is that
Congress has not enacted the FOIA exemption the
Government desires. We leave to Congress, as is appropriate,
the question whether it should do 50.").

L

Because the FEC did not make and communicate a
“determination” within the meaning of 5 U.S.C.
§ 552(a)(6)(A)(i} within 20 working days of receiving
CREW's FOIA request, CREW is deemed to have exhausted
its administrative appeal remedies under
Section 552(a)(6)(C){(i), and its suit. may proceed. We reverse
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the District Court’s grant of summary judgmenit to- the FEC,
and we remand for further proceedings. -

S6 ordered.
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[RELEASE IN FULL|

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

i
. ) |
EMMANUEL N. LAZARIDIS, ) |
) '
)
Plaintifl, )
)
v, ) Civil Action No. 10-1280 (RMC)
-)
UNITED STATES DEPARTMENT OF )
STATE, )
)
) .
Dcfendant. )
)
MEMORANDUM OPINION

In this action brought pro se under the Frecdom of Information Act (“FOIA™), 5
U.S.C. § 552, plaimiff Emmanuel N. Lazaridis seeks records maintained by the Department of
" State ("DOS™) “concemiing the plaintiffs personally.™ Compl. [Dkt. 1) 1. Specifically, Mr.

Lazaridis is challenging DOS’s responses to his FOLA requests allegedly submitteéd in April

2006, November 2007, and March 2008.7 See Compl. §§ 7-32. DOS has moved for summary

Although Mr. Lazaridis purponts to sue also on behalf of his minor daughter, V.L., this Court
has previously determined that he lacks standing to sue on her behalf, see Lazaridis v. U.S. Dep't
of Justice, T13 F. Supp. 2d 64, 67 (D.D.C. 2010), and it finds no reason to depar from that
determination here. Thus, this action is considered as brought only by Mr. Lazaridis. In
addition, it bears repeating that this FOIA action concemns only Mr. Lazaridis’s FOLA requests
submitted to the State Department in 2006, 2007 and 2008. The Court will not address any
argumenis or resolve any disputed facts that do not bear directly on the agency’s handling of
those FOLA requests. See Mem. Op. and Order at 4, n.2 (Feb. 16, 2012) {Dkt. 22].

? M. Lazacdis states that he resubmitted the November 2007 request on March 16, 2008, :
*{w]hen no response was forthcoming,” Compl. {25. Since it is ¢lear from the record that DOS
1
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judgment under Federal Rule of Civil Procedure 56. See Def.’s Renewed Mot. for Summ. J.
(Dkt. 25). Mr. Lazaridis has opposed the motion and has cross moved for summaryjudgmeqt.
See Resp. in Opp'n to Def. U.S. Dep't of State’s Mot. for Summ. J. and Reneived Cross-Mol;, for
Summ. J. [Dkt. 30). Upon consideration of the parties” submissions and the relevant parts of the
record, the Court will grant in part and deny in part DOS's rpo;ion for summary judgment and
will deny Mr. l‘_.azalridis's cross-motion for summary judgment.
I. BACKGRQUND
1. The 2006 Request '

By letter of April 4, 2006, Mr. Lazaridis requested from the State Department
“written, audio, video or electronic records” pertaining to him and his minor child, V.L. 2nd
Decl. of Margaret P. Grafeld (“Grafeld Decl.™) [Dk.t. 25-1), Ex. 1. In addition to DOS’s “central
location,” plaintiff identified DOS’s Office of Children’s Issues, DOS's Passport Services Office
of Research and Liaison, the United States Consulate in Lyon, France, and the United States )
Embassie's'in Pans, France, and .Athens. Greece, as locations that may have responsive records.
Id. By letter of July 19, 2006, the Office of Passport Services (“OPS™) released to Mr. Lazaridis
in their entirety three documents concerning V.L. '!d., Ex. 6.

In addition to OPS files, DOS searched the files of thé Central Foreign Policy
Records (“CFPR"), the Office of the Legal Adviser (“OLA™), the Office.of Overseas Citizens
Services (“OCS"), the American Embassies in Athens and Paris, the American Consulate

General in Marseille, and the American Consulate in Lyon. /d. 413 & Ex. 7. By letter of

has responded to the original request, any claim based on the duplicate request submitted in
March 2008 is considered moot.
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August 10, 2006, DOS released four documents located in the CFPR, two éomaining redactions.
DOS withheld informalion “about ﬁnmhcr person™ under FOLA exemption 6. /¢, Ex. 7.

By letter of December 14, 2006, DOS informed Mr. Lazaridis that it had located
at OPS 11 documents in his name. It released one document in its entirety and two documents
with redactions. DOS withheld seven documents, and referred oné document lollhe office from
which it originated for review. It withheld information under FOIA exemptions 2; 5, and 6. /d.,
Ex. 8. By letter of February 8, 200?., DOS released a document in full that OPS had referred 1o

‘the Bureau of Diplomatic Security. /d., Ex. 10. ‘

By letter of January 12, 2007, DOS released 10 of‘ 12 docun?cnts located at the
American Embassy in Athens, nine of which contained redactions. DOS withheld two
documents in full. DOS withbeld information under FOIA exemptions 6 and 7(A). /d., Ex, 9.

" By letter of March 9, 2007, DOS released all 34.documents located at-the
American Embassy in Patris and the American Consulate in Lyon, nine with redactions. /d., Ex. |
13. By letter of October 16, 2007, DOS informed Mr..Lazaridis that an additional search of the
embassies in Athens and Paris located 25 more documents. It released one document in full and
six documents with redactions. DOS refer-red one document to another agency and held 17 for
“intra-agency coordination.” /d., Ex. 16. DOS withheld information from both releases under
FOIA exemption 6 as pertaining to “other persons.”

Mr. Lazaridis lodged separate appeals of the foregoing determinations with the
Appeals Review Panel. See id., Ex. 11 (referencing Dec. 14, 2006, and Jan. 12, 2007 decisions);
Ex. 14 (referencing Mar. 9, 2007, decision); Ex. 17 (referencing Oct. 16, 2(“.'()‘?. decision). Asa -
result of Mr. Lazaridis’s first appeal “for the release of two documents withheld in full and nine

documents withheld in part,” the Appeals Panel released “additional portions of three documents

3
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previously withheld in part,” and upheld the redaction of information from six documents and
the withholding of two documents: /d., Ex. 19. As a result of Mr. Lazaridis's second appeal,

challenging the release of nine redacted documents, the Appeals Panel released “the previously

" withheld portions of one document,” and upheld the withholding of third-party information from

“the other eight documents.” /d., Ex. 20.
2. The 2007 Request

By letter of November 30, 2007, Mr. Lazaridis requested the same records from
DOS that he had requested on April 4, 2006. 2d Grafcl_d Décl. § 24. Following searches of the
sa..me filing systems, DOS made the féllo“dng releases.-

By letter of April 25, 2008, DOS released two pagsport records “in the name of
your daughter VL" with redactions made pursuant to FOIA exemption 6. /d., Ex. 26. ‘

By letter of May 30, 2008, DOS released all four documents pertaining to Mr.
Lazaridis located in the CFPR. /d., Ex. 31,

By letter of June 3, 2008, DOS reieascd three CFPR documents pertaining to
V.L., two with redactions pursuant to exemption 6. /d., Ex. 27.

By tetter of June 17, 2008, DOS released six passport documents penainin'g to
Mr. Lazaridis, five with redactions. /d. §32.2

By fenter of June 29, 2011, DOS released 12 of 13 documents “regarding your
daughter, V" locatsd at tl!e American Embassy in Paris, six with redactionis, and withheld one

document. /d., Ex. 28. In addition, DOS released eight of 11 documents located at the U.S.

' Ms. Grafeld cites exhibit 32, but neither exhibit 32 nor exhibit 33 (cited in paragraph 33 of the
declaration) is part of this record. Although these apparently inadvertent omissions do not
materially affect the outcome of this case, the Defendant is directed to place the missing exhibits
in the record.

4
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Consulgte in Lyor., one with redactions, and withheld three documents. /d. DOS withheld third-
party information under exemption 6. /d.

By letter of June 29, 2011, DOS released l.? of 2] documents "regarding your
daughter, V' located at the Amt;rican Embassy in Athens, eight with redactions, and withheld
four documents, [t withheld information pursuant to exemplions 5, 6, %(C), and 7(E). /d., Ex.
29

By letter of June 29, 2071, DOS informed plaintiff that 13 responsive documents
located at the American Embassy in Paris were duplicates of previou'sly released documents;
DOS released 22 documents located at the U.S.Consulate iﬁ Lyon, two with redactions. /d. 9 33.

By letter of June 29, 2011, DOS released eight of 12 documents “maintained c;n
[Mr. Laz'aﬁdis]“ located at the American Embassy in Athens, three with redactions, and withheld
four documents. DOS withheld information ﬁn&er exemption 6. /d., Ex. 34,

By lener of July 11,2011, DOS released 43 of 56 documents pertaining to V.L.
located at the Bureau of Consular Affairs, 21 with redactions,'and withheld 13 documents. DOS
withheld information under ex'cmplions 5, 6, 1(C), and 7(_[-‘,). id., Ex. 30.

By letter of July 11,2011, DOS rcleased 102 of 156 documents “mi;inlained on
[Mr. Lazaridis)” located at the Burcau of Consular Affairs, 31 with redactions, and withheld 5.3
documents, It withheld information under exemptions'S, 6, 7(C) and 7(E). Id., Ex. 35.

IO. LEGAL STANDARD

Summary judgment is appropriate “if the movant shows (through facts supported
in the record] that there is no genuine dispute as to any matenal fact and the movant is entitled to
judgment as a matter of law.” Fed.R. Civ. P. 56(a); Anderson v. L:‘bef.'o; Lobby, Inc., 477U S,

242, 248 (1986). This procedural device is not a “disfavored legal shortcut™ but a reasoned and
5
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careful way to rcsolv.c cases fairly and expeditiously. Celotex Corp. v. Catrett, 477 U.S, 31:?,
327 (1986). When, as here, both parties move for summary judgment, neither party is deemed to
“concede the factual assertions of the opposing motion,” CEf Wash. Bureau, Inc. v. Dep't of
Justice, 469 F.3d 126, 129 (D.C, Cif. 2006) (citation omittéd); each imolion is reviewed
“separately on its own merits to determine whether either of the parties deserves judgment as a
matter of law,” Family Trust of Mass., Ihc. v. United States, Civ. No. 11-00680, --- F.Supp. 2d -
-, 2012 WL 4336238, at *3 (D.D.C. Sept. 24, 2012) (citation and internal quotation marks
omitted). |

The FOIA confers jurisdiction on the district court to enjoin an a;gen_cy from
improperly withholding records maintained or controlled by the agency. See SUS.C. §
552(a)}(4)(B); Mche‘hee v. CI4, 697 F.2d11095, 1105 (D.C. Cir. 1983) l(quoting Kissinger v,
keponers Comm. for Freedom of the Press, 445 U.S. 136, 150 (1980)), Lc;zarfdis v. Dep't of
Justice, 713 F. Supp. 2d 64, 66 (D.D.C. 2010). Summary judgment is the frequent vehicle for’ .

| resolution of a FOIA action because the pleadings and declarations in such cases often provide -

undisputed facts on which the moving parties are entitled to judgment as a matter of law.
M"cLauthn v. U.S. Dep't of Justice, 530 F. Supp. 2d 210, 212 (D.D.C. 2008) (citations Omit.tcd).
Agencies may rely on affidavits or declarations of government officials, as long as they are
sufficiently clear and detailed and submitted in gbod faith. See Oglesby v..-U.S. Dep'tof the
Army, 920 F.2d 57, 68 (D.C. Cir. 1990). The Court may av;-rard summary judgment solely on the
basis of information provided in such affidavits or declarations when they describe “the
documents and the justifications for nondisclosure with reasonably specific detail, demonstrate
that the information withheld logically falls ;vith‘in the claimed ¢xemgtion, and are not

controverted by either contrary evidence in the record nor by evidence of agency bad faith.”

6
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th'rary Audit Project v. Casey, 656 F.2d 724, 738 (D.C. Cir. 1981); see also Vaughn v. Rosen,

" 484 F.2d 820, 826-28 (D.C. Cir.' 1973), cert. denied, 415 U.S, 977 (1974). However, the Cournt
must "conSlrue FOIA e;(emptions narrowly in favor of disclosure.” U.S. Dep't of Justice v,
Landanol. 508 U.S. 165, 181 (1993).

An inadequate search for records also constitutes an improper withholding under
the FOIA. See Maydak v. U.S. Dep't of Justice, 254 F. Supp. 2d 23, 44 (D.D.C. 2003) (citations
omitted). Thus, when an agency’s search is.questioned, the Court must qelermine the adequacy
of the agency's scarch, guided by principles of reasonablencss. See Campbell v. U.S. Dep't of
Justice, 164 F.3d 20, 28 (D.C. Cir. 1998). The agency is requifed “to make a good faith effort to

conduct a search for the requested records, using methods which can reasonably beexpected fo

produce the information requested.” Oglesby, 920 F.2d at 68. Such methods include following
through “on obvigus keads.” Valencia-Lucena v. U.S. Coast Guard, 180 F.3d 321, 325 (D.C.
Cir. 1999) {citation omiried). Although an agency need not search every record system, it
“'cannot limit its search to only one record system if there are otht:.rs that are likely to turn up the
information requested.” Oglesby, 920 F.2d at 68, Belcausc the agency is the possessor of the
‘rccords and is responsible for conducting the search, the Court may rely on “[a] reasonably
detailed affidavit, setting forth the search terms and the type of search performed, and av(;rrih g
| that all files likely to contain respo.nsive materials Of sut;h records exist) were searchéd.”

| Valencio—Lucena, 180 F.3d at 326 (quoting Oglesby, 920 F.2d at 68). Summary judgment is
inappropriate “if a review of the record raises substantial doubt” about the adequac)‘( of the
search, id., but “the [raere) fact Fhat a particular document was not found does not demonstrate
the inadequacy of a search.” Boyd v. Criminal Div. of U.S. Dep't of Justice, 475 F.3d 381, 390-

81 (D.C. Cir. 2007) (citations omiited), see fturralde v. Compiroller of Currency, 315 F.3d 311,
; .
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315 (D.C. Cir. 2003) (“{T)he adequacy of a FOIA search is generally determined not by the
fruits of the search, but by the appropriateness of the methods used to carry out the search.”)
(citation omitted).
IH. ANALYSIS

M. Lazaridis challenges DOS's search for responsive records and its claimed
exem;;tions. See Mem. of Law in Opp'n to Def. U.S. Dep't of State’s Mot. for Summ. J. and in
Support of Pl.’s Renewed Cross-Mot. for Summ. J. (“PI.’s Mem.") [Dkt. 30, ECF pp. 4-34l] at 2.
In support of his cross-motion for summary judgment, Mr. Lazaridis has contested the facts set
forth in DOS's statement of material facts and has set forth his own “Statement of Genuine
Issues.” See Response to Def. United States Dep't of State’s Statement of Material Facts Not in
Genuine Issue and Statement of Genuine Issues (“Pl.'s Fécts") [Dkt. 30, ECF pp. 35-47]. Mr.
Lazaridis does not contend “there is no genuine dispute as to any material fact” and, therefore,
has not shown his entitiement to summary judgment. Fed. R. Civ. P. 56(a). Hence, Mr.
Lazaridis’s cross-motion for summm);judgmem will be denied.

The Search for Responsive Records

Mr. Laza;'iiiis contends first that “DOS has not released any responsive records
daliné from September 2002 through April 2006 that are held by its OCS division .. .. Thus, it is
reasonable to conclude that DOS has not searched for or released at least 500 responsive
documents.” Pl.'s Mem. at 9. In his counterstatement of material facts, Mr. Lazaridis refers to a
“Case Summary” that he contends “clearly indicates that such records must exist , . ., Pl."s Facts
at §, but the exhibil he cites, “Lazardis Decl., Ex. A. Doc. 01 [ECF p. 51],” is a string of e-mail
messages that do not support the foregoing assertion. Sée Fed. R. Civ. P 56(c)(1)(A) (fequiring

party to support asserted fact by “citing to particular parts of the materials in the record ... ."").
8
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In contrast, Ms. Grafeld describes Searches-, that were conducted of QCS' electronic and paper
ﬁle;, utilizing Mr. Lazaridis’s and V.\L.'s names anld relevant terms, which located 212
responsive documents, 2d Grafeld Decl. §§ 50-53. Ms. Grafeld’s description of the filing
systems searched and the search methods employed demonstrates that DOS conducted a
reasonable search of the OCS files for responsive records. Mr. Lazaﬁdis’g speculative argument
about missing documents doels not suffice to raise a material factual dispute about the search.

Mr. Lazaridis contends next that “the DOS search unreasonably excluded from its
ambit government records that are held by NCMEC.” PL’s Mem. at 10. This argument has no
reasonable basis in fact since, as Mr. Lazaridis admits, id., and this Court has-found, the Nalioﬁal
Center. for Missing ’and Exploited Children (NCMEC) is a private entity that is not subject to the _
FOILA’s disclosure requirements, see Lazaridis v. U.S. Dep't of. J;fsrr'ce,'?l3 F. Supp. 2d 64, 67-
69 (D.D.C. 2010), and DOS'’s disclosure obligations extend only to those records in its custody
and contro! at the time of the FOLA request.

Mr. Lazaridis has not made any other specific challenges to DO"S's searches. The
Cc;un has carefully reviewed Ms. Grafeld’s comprehensive description of the searches that were
conducted of files maintained by various DOS offices, including the Central Foreign Policy

-Records, th;: Office of Passport Services, the Office of Overseas Citizens Servic;:s, the American
Embassies in Athens and Paris, and the American Consulates in Marseille and Lyon, 2d Grafeld
Decl. 7 13, 36-64, and finds that DOS’s searches were reasonabiy calculated to (and did) locate

'

responsive records. In the absence of any contradicting evidence, the Court concludes that DOS

is entitled to judgment as a matter of law on the adequacy of the search for responsive records.
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The Claimed Exemptions

DOS invokes FOIA exemptions 5, 6, 7(A), 7(C), and 7(E) and Privacy Act
exemptions {d)(5), ()(2), and (k)(2) for its withholdings, in full or in part. 2d Grafeld Decl. 4y
67-87; Vaughn Index [Dkt. 25-2). Since an.agency cannot withhold.records under the Privacy
Act that must be disclosed under the FOIA, 5 U.S.C. § 552a(b)(2); Greentree v. United Stares
Customs Serv., 674 F.2d 74, 79 (DC Cir. 1982), and DOS properly reviewed and released
responsive records under the FOIA, the Court will only address DOS's justifications for

’ withholding information under the FOIA. -

As an initial matter, Mr. Laza'ridis contends that DOS’s Vaughn index is not
“sufficiently detailed,” Pl.'s Mem at 11, but his argument goes more to the merits of DOS’s
exemption 6 claim than to the adequacy of the index. See id. Regardless, DOS’s Vaughn index
is more than adequate inasmuch as it correlates the particular exemplior;s ri:licd upon withl the
withheld information and, thus; “convey[s] cﬁough information for {Mr. Lazaridis) and the court
to identify the records refercnced and understand the basic reasoning behind the claimed
exemptions.” Morley v. CI4, 508 F.3d 1108, 1123 (D.C. Cir. 2007). .lndecd, Mr. Lazaridis has.
himself relied on the index in challenging certain withholdings and conceding others. See PL.°s

"Mem at 12-14.

- Exemption 5
Exemption 5 protects from disclosure “i'nter-agcncy or intra-agency memorand|a]
or letters which would not be available by law to a party other than an agehcy in litigation with
the agency.” 5 U.S.C. § 552(b)(5). “[T]he parameters of Exemption § ar'c determined by

reference to the protections available to litigants in civil discovery; if material is not ‘available’

. in discovery, it may be withheld from FOIA requesters.” Burka v. U.S. Dep't of Health &
10

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No, C06104839 Date: 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2018-01402 Doc No. C06104839 Date: 08/29/2016

Obtained by Judicial Watch, Inc. Via FOIA

Human Servs., 87 F.3d 508, 516 (t).C. Cir. 1996); accord Sussman v. U.S. Marshals Serv.,, 494
F.3d 1106, 1112(D.C. Cir. .200?) (citing cases). Exemption § encompasses maienals that would
be protecied unde:the anomey-client privilege, the attomey work-product privilege, and the
executive deliberative process privilege. Formaldehyde Inst. v. Dep't Health & Humian.Servs.,
889F.2d 1118,1121 (D.C.. Cir. 1989), overruled on other grounds by Nat'l Inst. of Military
Jusn'c'e v. Dep't of Def., 512 F.3d 677 (D.C. Cir. 2008). To qualify for protection unde}
exemption 5 as deliberative process material, a document must be “predecisional,” i.e.,
“generated bt;fore the adoption of an agency poticy,” and “deliberative,” ie., reflecting “the éive-
and-take of the consultative process.” Public Citizen, Inc., v. OMB, 598 F.3d 865, 874 (D.C. Cir.
2010) (citations ard internal quotation marks omitted).

In response to the 2006 request, DOS withheld in their entirety seven inter-agency
e-mails containing “candid exchanges between Department officials and Embassy personnel
about the enforcement of passport rules and regulations.” Vaughn Index, ECF p. 8. In response

to the 2007 reques:, DOS redacted information reflecting “internal deliberations™ conceming

. both Mr. Lazaridis and V.L."s mother relating to the overarching issues surrounding their

daughter’s c;.nstody. See, e.g., Vaughn index, ECF pp. 9,11, 13, 19, 21; see also Lazaridis v. U.S.
Dep't ofJusrice, 766 F. Supp. 2d 134, 147 (D.D.C. 2011) (describing FBI records cdmpiled “asa
result of a criminal ipvestigation into an alleged illegal relocation of Lazaridis's minor child
outside the United States, based on authority provided in the International Parental Kidnapping
Crime Act of 1993, 18 U.S.C. § 1204") (intenal quotation rmarks omitted); id. at 144 (noting |
“the fact that the [U.S. Attomey's] office declined prosecution does not change £hc law

enforcement purpose for which the records were compiled,” namely, “for the taw enforcement

]!
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purpose of prosecuting Lazaridis for alleged parental‘_kidnapping]interference with parental rights
offense™) (citations and internal quotation marks omitted). .

Ms. Grafeld stat;:s that the withheld information is “pre-decisional” and that its
disclosure “would inhibit candid intemal discussion and the expression of recommendations and
judgments.” Id.; 2d Grafeld Decl. 1 68. Such information falls squarely within the deliberative
process privilege, which exempts from disclosure documents “reflecting advisory opinions, .
recommendations and deliberations comprising part of a process by which governmental

- decisions and policies are formulated,” NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150
(1975), and “covers recommendations, draft documents, proposals, suggestions, and other
subjective documents which reflect the personal opinions of the writer mﬂ;cr than lhe. policy of
the agency.” Coasial States Gas Corp. v. Dep't of Energy, 617 F.2d 854, 866 (b.C. Cir. l§80);
see Public Emp.s.':for Envf!. Responsibility v. EPA. Civ. No. 12-748, --- F. Supp. 2d ---, 2013 WL
671672, at *5 (D.D.C. Feb. 26, 2013) (discussing exemption 5). |
| Ms. Grafeld states that the responsive documents “contain{] selécted factual
material intertwined with opinion ., . . regarding current problems and preferred course of action,”
and that “(tJhe withheld material . . . has been carefully reviewed and there are fio reasonably
segregable facts that may be released.” 2d Grafeld Decl. § §8. Indeed, most of the documents
are described in the Vaughn index as ohe or two-page e-mail messages and memoranda of brief
telephone conversations, tending credence to the reasonablenes§ of DOS's segregability
asscssment. See, e.g., Mays v. DEA, 234 F.3d 1324, 1327 (D.C. Cir. 2000) (approving the
withholding of entire documents when the “exempt and nonexempt information are ‘inextricably
intertwined,' such that the excision ofcxefnptl information would . . . prodl:lce an edited

document with little informational value™) (citation and other intemnal quotation marks omitted).

12
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Mr. Lazaridis counters that DOS improperly applied exemption 5 *'to records that
did not consist of deliberations within DOS, or between DOS and its legal counsel.” PL’s Facts
at 8. This argument misiakenly conflates the attorney-client and attomey wc;r'k—pmduct
privileges with the deliberative process privilege. While the two former privileges obviously
depend on the existence of an attorney-client relationship, the deliberative process privileée
applies broadly to any material “reflecting advisory opinions, recommendations and
deliberations comprising part of a process which governmental decisions and polices are
formulated.” Nar 'l Ass'n of Home Builders v. Nortan, 309 F.3d 26, 39 (D.C. Cir. 2002).
Exemption 5 protects “lhe give-and-take of the decisional process.” FBf v. Abramson, 456 Us.
" 615, 630 (D.C. Cir. 1982). Mr. Lazaridis also argues that “[w]hile some of the . . . records might
be characterized as pre-decisional with respect to . . . Interpol or the FBI, they are not
deliberative with respect to DOS," since “DOS is not a law enforcement aﬁthorit)?.“ Pl.'s Mem.
13. This aréumenl simply ignores exemption 5s language that protects records reflecting both
“intra-agency” and “inter-agency” deliberations. |
_ Mr. Lazaridis. questions DOS’s application of exemption 5 o several documents,
see Pl.’s Mem. at 12-13, only one of which merits discussion. Déc. 044 is described as a .
memorandum of “a [télephone] conversation [between DOS and a I\;lichi gan Detective]
discussing the prospects of action by Michigan law cnf(;rcement auﬂlPrilieé agair;st Mr. |
Lazaridis.”” Vaughn Index, ECF p. 33. Since that document reflects nleither inter-agency nor,
intra-agency discussions, the Court does not find exemption § ai:plicable. DOS has applied
exemptions 7(C) and 7(E) to the same document, thereby raising the possibility that the
information may nonetheless be protected. Al this.juncture, the Court finds that DOS is entitied

to judgment as a matter of law on its application of exemiption 5 to all of the documents

13
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containing deliberative process material identified in the Vaughn index, except Doc. 044 since it
does not reflect agency deliberations. |
-Exemgtioﬁ 6
Exemption 6 permits an agency to withhold from disclosure “personnel and
medical files and similar files” if their disclosure wouldl “constitute a ¢lear]y unwarranted
invasion of personal privacy.” 5 U.S.C. § 552(b)}(6). All information that."applies to a particular
" individual” \»\foutd qualify for consideration under this exemption. U.S. Dep’t of State v. Wash.
Post Cc;., 456 U.S. 595, 602 (1992); accord New York Times .Co. v. NASA, 920 F.2d 1002, 1005
{D.C. Cir. 1990) {cn banc), see Aia'n,l Gump, Strauss, Hauer & Feld, LLP. v. U.S. Dep'tof
Justice, 503 F. Supp. 2d 373, 381 (D.D.C. 2007} (“Congress' primary purpose in drafling
Exemption 6 was to provide for confidentiality of personal matters.") (cilalio-n and internal
quotation marks omitted). However, “not every incidental invasion of privacy is _protectcd by
Exemption 6, onl); those invasions that implicate private personal details may be preciuded.”
Akin, Gump, 503 F. Supp. 24 at 382 (citation omitted).
The proper application of “privacy exemptions [6 an;i 7(C)) turns on a balance of
‘the individual's right of privacy against the basic policy of opening agenc); action to the light of
public scruliny."'_ CEl Wash. Bureau, Inc., 469 F.3d at 128 (quoting U.S. Dep't of State v. Ray,
502 U.S. 164, 175 (1991)). Hence, when a requester seeks such information, an agency must
conduct a balancing test to determine if releasing the information would constitute a “clearly
unwarranted invasion of personal p-rivacy" by weighing the privacy interest in non-disclosure
against any qualifying public interest.in disclosure. Dep't of State v. Wash. Post Co., 456 U .S.
595, 596 n:1, 601-02 (1982). It is this balancing test “not the nature of the files in-which the

information was contained {that] limit[s] the scope of the exemption.” Norfon, 309 F.3d at 33;

14

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104838 Date: 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06104839 Date: 08/29/2016
Obtained by Judicial Watch, Inc. Via FOIA

see id. at 33 (“assuming without deciding that the requested . . . records are ‘similar files’ under

Exemption §"), As the D.C. Circuit instructs:
To establish that.the release of information contained in government files
would result in a clearly unwarranted invasion of privacy, the court first
asks whether disclosure would compromise a substantial, as opposed to a de
minimis, privacy interest. If a significant privacy interest is at stake, the
court then must weigh that interest against the public interest.in the release
of the records in order to determine whether, on balance, disclosure would
work a clearly unwarranted invasion of personal privacy. The public
interest to be weighed against the privacy interest in this balancing test is
the extent to which disclosure would serve the core purposes of the FOIA
by contribut{ing] significantly to public understanding of the operations or
activities of the government. Thus, unless a FOLA request advances the
citizens’ right 10 be informed about what their government is up to, no
relevant public interest is at issue.

{d. at 33-34 (citations and internal quotation marks omitted) {(alteration in original).

DOS has applicd exemption 6 to most of the withheld material, which, with
regard to the 2006 request, is described as information pertaining to health and private contact
information of the child’s mother, her attomey’s private contact information, and information
about other third-party individuals. See generally Vaughn Index, ECF pp. 1-7. With regard to
the 2007 request, DOS applied exemption 6 to the foregoing information as well as-to
information of broader categories of third-party individuals, including law enforcement
personnel and embassy personnel. See generally id., ECF pp. 9-38; 2d Grafeld Decl. §] 70-71.

DOS has shown that the withheld information falls within the personnel, medical
and similar files exemption 6 protects. See U.S. Dep 't of Defense v. Fed. Labor Relations
Auth’y, 510 U.S. 487, 502 (1994) (“Because the privacy-interest of bargaining unit employees in
nondisclosure of their home addresses substantially outweighs the negligible FOIA-related

public interest in disclosure, we conclude that disclosure would constitute a ‘clearly unwarranted

invasion of personal privacy.™); Norson, 309 F.3d at 33 (“Congress intended the phrase *similar

15
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files® to have ‘a broad, rather than a narrow, meaning'... . . Exemption 6 is designed to protect
personal information in public records, even if it is not embarrassing or of an intimate nature{’]")
(citation omitted), see also Akin, Gump, 503 F. Supp. 2d a1 382 (“When the material in the
government's contral is a compilation of information.about private citizens, Tather than 2 record
of government actions, there is little legitimate public interest that ;vould outweigh the invasion
of privacy because the information reveals little or. nothing abouit an agency’s 0“"n conduct.’.').
Mr. Lazaridis.argues first that “many of the redacted records concem information

that was widely ar.d very publicly disseminated by the very persons whose ‘personal privacy” the
DOS now seeks to protect.” PL's Mem. at 14. Under the public domain theory, FOlA-exempt
information loses its protection if it was previously “disclo.sed and preserved in a permanent
public record.” Cotrone v. Reno, 193 F.3d-550, 553-54 (D.C. Cir. 1999) {citations omitted).
This doctrine apples only to information that has: been “officially acknowledg[ed],” i._e., made
public through anlofﬁcial and documented disclosure. Wolf'v. CI4, 473 F.3d 370, 378 (D.C..Cir.
2007). Mr. i...azaridis has *“the initial burden of pointing to specific information in the public -
domain (by official disclosure] that appears to duplicate that being \;vilhheld." Id. (quoting
Afshar v. Dep't of State, 702 F.2d 1125, 1130 (D.C. Cir. 1983) (intemal guotation marks
omitted)); accord Zalfells v. CIA, 717 F. Supp. 2d 110 (D.D.C. 2010).

3 Mr. Lazaridis’s public domain argument fails because it is not predicated on an
“official and documented disclosure,” Wolf; 473 F. 3d at 378 (citation and intemal quotation
ma;ks omitted), which is required to overcome.the exemption, but rather 61.1 the disclosure of
information by the child’s mother, whom Mr. Lazaridis has not shown to'have any authority-to
speak or act on behalf of the govemment, See ACLU v. ULS. Dep't of. Defense, 628 F.3d 612, ‘

621 (D.C. Cir. 2011) (“[W}e are hard pressed to understand the . . . contention that the release of.
16
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a nongovernment document by a nonofficial source can constitute a disclosurg affecting the
applicability of the FOJA exemptions.™). In addition, the fact that M. Lazaridis may have
obtained withheld information from an unofficial sourct; or by-some other means does not
prevent DOS from invoking FOIA exemptions because unlii(e, for example, a “constitulion.all;
compelled disclosure to a single ;.mrty,“ Cottone, 193 F.3d at 556, a FOLA disclosure is “to the
public as a whole.” Sronehill v. IRS, 558 F.3d 534,-539 (D.C. Cir. 2009), '_Thus., “the fact that
information €xists in some form in the public domain does not necessanily mean that official
disclosure _wil‘l nc;t cause harm cognizable under & FOLA exemption.” Wolf, 473 F.3d at 378
(citation omitted). To the extent that Mr. Lazaridis is seeking release of exempt material on a
waivér theory, the publicity surrounding the child’s mother, even if she‘approved it, cannot be
said to constitute a waiver by the agency of its right (o invoke FOIA exemptions;. This is because
“(i}n most waiver cases, the inquiry turns on the match between the infonnation.requested and
the conlent‘oflhc prior [official] disclosure.” fd. |

Mr. Lazaridis also argues that the release of third-party informatior; redacted from:
Doc. 049 (the mother’s Authorization for Release of Inforlmalion to Certain Parties 1/26/07) and
Doc. 050 (same but undated) “would-[} shed light on how go.vermnenl works[,])” by
“ascertain(ing] the degree to which DOS has improperly invoked Exemption (b)(6) in the present
FOIA case, as well as help clarify the relationship between DOS and the NCMEC, which is
presumed to have been invited by [the child’s mother] . . . to have access to DOS records about
the plaintiff and his daughter.” Pl.’s Mem. at 19-20. The argument triggers the question of
whether an overniding public interest warrants release of the withheld material.

Disclosure c;f otherwise exempt information is required when a requester shows

that the information is necessary to “shed any.lighl on the [unlawful] conduct of any Government
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agency or official.™ Reporiers Comm., 489 U.S. at 772-73; accord Netion Magazine, 71 F.34 at
887-88, SafeCard Services, Inc., v. SEC, 926 F.2d 1197, 1206 (D.C. Cir. 1991). “The relevant
question . . . is whether [Mr. Lazaridis) has shown government misconduct sufficient to
overcorne Exemption [6's] protection for personél privacy under the test outlined in National
Archives & Records Admin. v. Favish, 541 U.S. 157 (2004).” Blackwell v. FBI, 646 F.3d 37, 4}
(D.C. Cir. 2011). In Favish, the Court explained that-a plaintiff “must. show that the public
interest sought to be advanced is a significant one, an interest more specific than having the
information for its own:sake" and that “the information is likely l.o advance that interest.” .
Favish, 541 U.S, z;t 172. Such a showing requires “more than a bare suspicion” of official
misconduct; “the requester must produce evidence that would warrant a belief by a reasonable
person that the alleged Government impropriety might have occurred.” /d. at !?4. Foritis
“[o]nly when [such évidence is] produced [that] there [will] exist a counterweight on the FOIA
scale for the court to balance against the _cogni'zable privacy interests in the requested records,”
Id. at 174-75. Otherwise, the balancing requirement does not come into play. /d. at 175.

Mr. Lazaridis’s claim of ir;xpmpn'ety based on DOS’s invocation of this
exemption begs the question, and he has not otherwise identified ""government misconduct” that
would be revealed from the release 6!‘ the third-party information contained in the authorizations.
Henee, the Court conc‘ludes that DOS is entitled to judgment as a matter of law on its application
of cxcrription 6 to the third-party information withheld from most of the responsive records.

Exemg. tion 7

FOIA Exemption 7 protects from disclosure “'records or information compiled for

iaw enforcement purposes, but only to the extent that the production of such law enforcement

records or information . . . .” would cause certain enumerated harms. § U.S.C. § 552(b)(7). The
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scope of t.;xcmption 7 encompasses “both civil and criminal matters,” and, for purposes of
invoking this exemption, “the FOIA makes no distinction between agencies whose principal
function is criminal law enforcement and s;gencies with both law enforcement and administrati\fe
functions.” Tax Analysis v. IRS, 294 F.3d 71,77 (DC Cir. 2092). lia!hcr,'the threshold
requirement fums on an assessment of “how and under what circumstances the requested files
were compiled . . . and whether the files sought relate to anything that can fairly be characterized
as an enforcement proceeding.” /d. at 78 (quoting Jefferson v. Dep 't of Justice, 284 F.3d 172,
176-77 (D.C. Cir. 2002)).

Since DOS is not a law enforcement agency, its ¢laim that records were co‘mi)iled

for law enforcement purposes is entitled to less deference than that of a law enforcement agency.
. Seeid. at 77. Nevertheless, it cannot be sertously disputed that at least some of the requested
records pertain to alleged international-kidnapping charges against Mr. Lazaridis, who has
* contested such cherges in these proceedings and in each of hi_s‘ cases over which the undersigned
judge has ;;residcd. DOS has invoked exemption 7 sparingly.
Exemption 7(A)

Exemption 7(A) authorizes an agency to withhold law enforcement records “only
to the extent that [their] production . . . could reasonably be cxpect’ed to interfere with
enforcement proceedings.” § 552(b}{7)(A). The agency must show that release of the records
reasonably could be expected to cause some ;iistinct harm to pending or imminent enforcement
proceeding or investigation. See NLRB v. Robbins Tire & Rubber Co., 437 U.S.214, 224'

{1978); Butler v. Dep't of Air Force, 888 F. Supp. 174, 183 (D.D.C. 1995), aff’d, 116 F.3d 941

. (DC.Cir. 1997), Kay v. FCC, 976 F. Supp. 23, 39 (D.D.C. 1997, aff'd, 172 F.3d 919 (D.C. Cir.

1998). “Under exemption 7(A} the government is not required to make & specific.factual
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showing with r'cspcct to each withheld document that disclosure would actually interfere with a
particular enforcement proceeding.” Barney v. IRS, 618 F.2d 1268, 1273 (8th Cir. 1980)
(citation omitted). “Rather, federal courts may make genenic determinations that, ‘with respect
to particular kinds of enforcement proceedings, disclosure of particular kinds of investigatory
records while a case is'pending would generally ‘interfere with enforcement proceedings.”™ Jd.
(quoting Robbins Tire, 437 U.S. at 236).

\ DOS applied exemption 7(A) fo two documents responsive to the 2006 request,
consisting of two pages each, described as “requests for INTERPOL action™ relfative to “an
ongoing enforcement action.” Vaughn Index, ECF p. 8. Ms. G;afeld states that the information
“is contained in Interpol law enforcement documents,” and that “the withheld material has been
carefully reviewed and no additional non-exempt information may be released.” 2d Grafeld
Decl. § 74, _

Mr. Lazaridis disputes the existcucp of a law enforcement proceeding, asserting
that “Interpol is not today seeking tht;. plaintiff or his child, since its yellow and blue notices
were withdrawn by the originating law enforcement agency, the FBL” Pl.’s Facts at 9. (Ta
support his assertion, Mr. Lazaridis refers to documents lh:;t he has not made a part of this record
and, therelfore, will not be considered.) On the other hand, Mr. Lazaridis contends that the “other
law enforcement activities 10 which Interpol dociments are alleged to relate” are inapplicable
because he “jusiifiably rejects French chi.ld custody decisions . . ."” on jurisdictional grounds, id.
at 9-10, and “has already been held innocent of the kidnapping or illegal tetention of his daughter
by the competent Greek court.” PlL's Merq. at 34. Neither.Mr, Lazaridis's unsubstantiated
claims nor his subjective views about the co.uns‘ decisions present a materially. factuzl dispute

with regard to DOS’s evidence of ongoing enforcement actions. Furthermore, in his response to

.20
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DOS’s invocation of exemption 7(C), discussed next, Mr. Lazaridis contradicts His own denials

! of enforcement proceedings. In that context, he first alleges that “there are penal proceedings
ongoing against [certain) conspirators, in which law enforcement pcr:sonncl may be implicated,”
Pl.'s Facts at 10. Second, he contends that ll;e prosecutor in Ottawa County, Michigan, where
the custody proceedings arose, see Lazaridis v. Wehmer, 288 F. App'x 800, 801 (3d Cir. 2008),
“refuses to dismiss (a) charge . ..."” /d. at 11. Hence, the Court finds that DOS is entitled to
Jjudgment as a matter of law on its withholding of two INTERPOL documents under exemption
T(A).

Exemption 7(C)

Exemption 7(C) exempts law enforcement material “to the extent that the
praduction of such law enforcement records or information could réasonably-be expected to
constitute an unwarranted invasion of personal privacy,” 5 U.S.C. § 552(b)('1*‘](C). As a.general
fule, third-party identifying informetion contained in such records is “"categorically exempt™ from
disclosure. Nation Magazine, Wash. Bureau v. U.S. Customs Serv., T} F.3d 885, 896 D.C. Cir.
1995). In addition, “[a)s a result of Exemption 7(C), FOLA ord'mlarily does not require disclosure
of law enforcement documents (or portions thereof) that contain private information.™
Blackwell, 646 F.3d at 4] {citing cases); see Lazaridis, 766 F. Supp. 3d at 144 (exemption 7(C)
shields ide;-ntities of suspects, witnesses, investipators, and law enforcement officers). DOS
applied this e?cemption, in conjunction with exemption 6, to “[n]{an"’les and identifying data. .. to
protect the personal privacy of personnel of a lJaw-enforcement agency.” 2d Grafeld Decl. ] 76,
Vaughn Index, ECF pp. 6,9, 12, 12, 14, 19, 22.

MF- Lazaridis argues that a public interest-cutweighs the substantial privacy

-

interests at stake because “[t]he law enforcement officers whose names are being redacted . . .
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are among those who are aware that there is no probable cause for the plaintiff's arrest, yet they
are complicit in permitting the [alleged illegal] proceedir{g fin Michiganj te continue.” Pl.’s
Mem. at 25-26. These subjective as§enions fail to trigger the balancing r'.eémiremcnt not only
bc;:ause they are unsubstantiated but-also because they present interests that are clearly personal
to Mr. Lazaridis, See Favish, 541 U.S. at 172 ("[‘T]I;e public interest sought to be advanced
[must be] more specific than having the information i'or its own sake.”Y; Blackwell, 646 F.3d at
41 ("Privacy interests are particularly difficult to overcome when law enforcement information

regarding third parties is implicated . . .. This is panticularly true when the requester asserts a

. public interest—however it might be styled—in obtaining information that relates to a criminal

prosecution.™); see also U.S. Dep't of Défgme v. Fed. Labor Relations Awh., 510 U.S,.487, 496
(1994} (explaining that “whether an invasion of privacy is warranted cannot'tumn on the purposes
for which the request for information is made . . ., except in certain cases involving claims of
privilege, the identity of the requesting party has no bearing on the merits of his or her FOIA
request” (citations and internal quotation marks omitted}).

Mr, Lazaridis disputes DOS's withholding ofléw enforcement officers’ telephon;
an.d fax numbers where “there is no suggestion that these [numbers) are private, personal
numbers,” as opposed to “public work numbers for which no expectation of personal privacy
exists.” Pl.'s Facts at 10. However, the commonly asserted harm associa.ted with disclosing the
lele]:;hohe numbers of law enforcement officers, e.g., possible harassment, _does not and cannot
turnt on whether they are work numbers or private numbers, both categories of which can lead to
identifying the respective officer. Furthermore, Mr. Lazaridis has not advanced any public
interest in the disclosure of such numbers. See Brown v. FBI, 873 F. Supp. 2d 388, 403 (D.D.C.

2012} (finding that “any public interest in [Special Agents’] internal {work phone] numbers . . .
22
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would in no way ‘lturninate ‘what the government is up to,” [and i_s] de minimis™). The Court
concludes that DOS is er;lilled to judgment &s a matter ofiaw on its withholding of the
identifying information of law enforcement personnel under cxc_mption C).
Exemption 7{E} |
Exemption 7(E} protects from disclosure law enforc.cmcm records that “would

. disclose techniques and procedures for law enforcement investigation . . . or would disclose
guidelines for taw enforcement investigations . ; . if such disclosure could reasonably be
expected to risk circumvention of the law.” 5 U.S.C. § 552(b)(7XE). DOS redacted information
“that would revea’ details of the procedures used to coordinate action.s among U.S. and foreign
law enforcement egencies,” and information “that relates to [DO3’s] techniques and procedures
to record and communicate information used to protect the integrity of the passport process, over -
which [DOS] has law enforcement responsibility.” .2d Grafeld Decl. § 78.

The District of Columbia Circuit has explained that "-[e]xemption 7(E)setsa

‘refalivcly low bar for the agency t‘ojustif); withholding: Rather than requiring a highly specific
burden of showing how the law will be circumvented, exemption 7(E) only requires that the
(agency] demonstrate logically how the release of the reéucsted information might create a risk
of circumvention of the law.” ‘Blackwell, 646 F.3d at 42 (alteration m original) (citations and
internal quotation inatks omitted). Ms. Grafeld concludes only that “.[r]elcase of [the withheld)
information could hampt;.r the use of these procedures in the future.” id Grafeld Decl. § 78.
This vague conclusion r;oﬁpled with the opaque descriptions in thé Paughn index does not show
‘;how the release of tﬁe requested information might create a risk of circumvention of the law.”

Blackwell, 646 F.3d st 42. The Court cannot discern what disclosure could risk eircumvention of
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the law. Hence, DOS’s motion for summary judgment on this claimed exemption will be denied

!

without prejudice.

Record Searegability

The Court is required to consider, sua sponte, whether all reasonably segregable

portions of the r;:qunsive ret;ords were released, particularly where documents were withheld in
their entireties, See Trans-Pacific Poh‘ging Agreement v. U.S. Customs Serv., 177 F.3d 1022,
1027-28 (D.C. Cit. 1999); Valfells, 717 F. Supp. 2d at 120. DOS has invoked multiple FOLA
exemptions to justify withholding some documents in their entirety. The Court cannot tell from
the current Vaugha index which exemption applies to which portion of the document. Therefore,
the Court cannot assess, for example, whether a:;yjustiﬁcation remains for witliholding Doc. 04.4
after having found exemption $ inapplicable and exemption 7(E) unsubstantiated, and when h
exemption 7(C) generally shields third-party identifying information bu_t not a whole document,
Hence, the Court will hold in abeyance its segregability assessment and will direct DOS to
submit a more detailed Vaughn index with regard to documents withheld in their entirety. If |
DOS determines that it cannot complete this task without disclosing exempt information, it may

submit the documents for in camera review.

" IV. CONCLUSION
For the foregoing reasons, the Court will grant in part and deny in part DOS’s motion for,
summary judgment and will deny Mr. Lazaridis's cross-motion for summary judgment. DOS’s

motion will be granted on the adequacy of the search for records and all clainted FOIA
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exemptions except exemption 7(E) and the application of exemption 3 to Doc. 044. A

memorializing Order accompanies this Mémorandum Opinion.

Date: March 27,2013 Is/
RQSEMARY M. COLLYER
United ‘States District Judge
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[RELEASE IN FULL]

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GEORGE CANNING, H
Plaintiff,

Y. : Civil Action'No. 11-1295 {GK)

e aa

U.S. DEPARTMENT OF JUSTICE,
Defendant.
MEMORANDUM OPINION

On January 14, 2013, Plaintiff filed a Second Motion for Discovery and fora Stay of the Case
While Discovery is Conducted, accompanied by a Second Declaration of George Canning [Dkt. No.
31]. Plaintiff has also filed a Renewed Motion for Discovery Regarding His Maijling of the July and
December 2009 FOLA Requests, and for a Stay of the Case While Discovery is Conducted [Dkt. No.
35). Finally, he has also filed a document titled “Plaintiff’s Second Intcrrog_t;tories and Request for
Production of Documents and Recordings.” The Govemment has filed a Motion for Protective
Order and Memorandum in Support Théreof [Dkt, Nos. 38 and 38-1).

There is no question that the Government is correct that discovery in general is unavailable
in Freedom of Information Act ("FOIA™) actions, 5 U.S.C. § 522..9_1- seq. Wheelérv. CIA, 271 F. !
Supp. 2d 132, 129 (D.D.C. 2003). Moreover, if the Court deems the declarations of an agency
deﬁc_ienl, then it miey request that the agency supplement those disclosures rather than order
discovéry. Hall v. CIA, 881 F, Supp. 2d 3'8, 73 (0.D.C. 2012). In shon, discovery in FOIA cases
is rarely allowed.

Mr. Canning, a non-lawyer (but a knowledgeable FOIA plaintiff), makes ﬁcciumt useofhis

rights as a citizen under the Freedom of Information Act (“FOLA™). 1t is clear from his many filings,
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at least before this Court, that he is a highly intelligent gentleman, who, gver the years, h;ts: learned

8 vast amount about the procedures and inner workings of the Federal Bureau of Investigation, as

well as other national security agencies of the United States Government. Having said all that, the

Court must note some major deficiencies in Mr. Canning's atfcmpt to obtain’ very extensive
-discovery in this case. -

First, many of his requests for protim:tiOn of documents and his interroga'tories seek
information whiclrcan only be evaluated after the Government’s Motion for Summary Judgment is
fully briefed. He claims that much of the iﬁforrnation he secks goes to the issue of whether material -
‘facts are in dispute and that he needs that information in order to directly chalienge the accuracy of
the Government’s factual rep::cs';entations. His allegations that the Government’s facts are inaccurate
must be contested by ﬁling. an Opposition to the Government's pending Motion for Summary
Judgment. Second, it is abundantly clear that at least some of the information he seeks is imelevant
or protected by various exemptions contained in the Act itself. ‘

Given all of the above, and the extremely detailed nature of the discovery that Mr. Canriing
sceks, the Court concludes that his two Motions must be denied, The most efficient way to proceed
in this case, which is now more than two years old, is for PlaintifT to submit his Opposition to thie 1
Govemnment’s Motion for Summary Judgment and for the Government to file its Reply, if any.

Some of the discovery sought by Mr. Canning may well be mooted by ;ulings ob the Motion for o

a vl , f

WHEREFORE, it is this }&fday of April, 2013, hereby

Summary Judgmert.

ORDERED, that the Govemmept‘s Motion for-a Protective Order is grented; and it is
further

2.
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ORDERED, that the ll’laintiﬁ?s Second Motion for Discovery and Renewed Motion for .
Discovery shall be denied; and it is further

ORDERRD, that Plaintiff shall file his Opposition to the pending Motion foﬁr Summary
Judgment oo Jater than May 1, 2013; and it is fiirther

ORDERED, that the Government shall file its Reply, if any, ao later than Juzne 1, 2013,

@%@Zﬂ

Gladys Kesstef/

United States District Judge
Copies via ECF to all counsel of record
and to ’ '
George Canning
60 Sycoliz Road
Leesburg, VA 26175

3.
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' RELEASE IN PART TN,
| 85, 86 R / ’ ‘
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- o .
Smilansky, Gene M : v

From: Smilansky, Gene M

Sent: Thursday, August 08, 2013 9:42 PM

To: Finnegan, Karen M; Walter, Sheryl L

Subject: REi . B5
Categories: 2,

Sorry, Karen - ) just saw this.email. Will follow up on the low side to see if we can setup 2 time for tomorraw.

Best,
Gene

This email is UNCLASSIFIED.

From: Annegan, Karen M

Sent: Thursday, August 08, 2013 1:53 PM
To: Smilansky, Gene M: Walter, Shery] L
Subject: RE:|

Thanks Gene! I'm available today after 4 pm for a discussion. However, I'm not certaln that | need to be involved in this
discussion. ' ‘

Karen

From: Smilansky, Gene M

Sent: Wednesday, August 07, 2013 7.06 PM
To; Walter, Sheryl L: Finnegan, Karen M
Subject:l

Sheryl, Karen 4 . . |

] 'IWe can discuss by phone or in person
tomorrow if you are available, .

. Best,
Gene

Gene Smilansky

Office of the Legal Adviser (L/M)

U.S. Department of State

Office: (202) 647-8093 _

Mobile ] ‘ 'B6

Sensilive
This email is UNCLASSIFIED. . .

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. 0061042?4 Date: 08/29/2016




UNCLASSIFIED U S. Department of State Case No. F-2016-01402 Doc No. C06104350 Date 08/29/2016
Obtained by Judicial Watch Inc. Via FOIA

[RELEASE IN PART BS5}

Smilansky, Gene M

L

From: Smilansky, Gene M

Sent: Thursday, May 09, 2013'2:52 PM

To:- Jaramillo, Edgar E

Ce: ' Finnegan, Karen M

Subject: RE: FOIA Request F-2012-40981 - Secretary's e-mails

Attachments: . F-2012-40981 Oglesby.docx

Categories: . 2

AttachmentsClassification: )
UNCLASSIFIED

Classification: UNCLASSIFIED

SensitivityCode: Sensitive

SMARTCategory: Working

Edgar - Thanks for the opportunity to review. |

Best,
Gene

Sensitive
This email is UNCLASSIFIEL.

From: Jaramillo, Edgar E

Sent: Wednesday, May 08, 2013 2:48 PM

To: Smilansky, Gene M .

Subject:-FOIA Request-F-2012-90981 - Secretanf‘s e-malls:

[RELEASE IN PART BS|

" Good afternoon Gene,

'm the FOIA case manager for the FOIA request below. We drafted the attached Oglesby draft and i've forwarded it for
your clearance, per Karen Finhegan & Pat Scholl from FOIA, Do you approve?

LV,
Edgar

Fdgar F. Juramnillo

Freedom of Informaton Act Office

A/GISZIPS/CR/EAN

Europe, South Ceattral Asia, Afvica & Near Fustern Affairs
202-263-8472
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Smilansky, Gene

From: Smilansky, Gene
Sent: Friday, August 08, 2014 5:46.PM
To: Bair, James P; Keller, Andrew N
Subject:
Attachments:
Categorie;: 21
We should discuss next week,

SBU
This email is UNCLASSIFIED.

L

From: Bair, James P -

Sent: Friday, August 08, 2014 4:21 PM
To: Keller, Andrew N: Smilansky, Gene
Subject: Fw:

From: Finney, Clarence N

Sent: Friday, August 08, 2014 04:19 PM
To: Balr, James P .

Cc: Wasser, Jonathon D; Finney, Clarence N
Subject: Former Secretary E-Mail Account.

Jamie,

Clarence

Clarence M. Finney Jr.
Deputy Direcior, Executive Secretariat Staff {S/ES-S)
(202) 647-3574 (office) -
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Smilansky, Gene

From: Walter, Sheryl L
- Sent: | . Tuesday, April 02, 2013 2:33 PM
To; Davis, Jonathan E; Smilansky, Gene; Finnegan, Karen M; Reid, Rosemary D; Schol,
Patrick O
Subject: FW: Recent FOIA and Privacy Act Decisions of U.S. Courts for O.C.
Attachments: CREW v FEC DC Cir 4-2-2043.0df; Canning v FBI DDC 4-2-2013.pdF, Ludlam v Peace
Corps DOC 3-29-2013.pdF Lazaridis v State DOC 3-27-2013.pdf
Categories: 2
AttachmentsClassification: ’
UNCLASSIFIED (RELEASE IN PART BS)
Classification: UNCLASSIFIED
- SMARTCategory: Working

" This email is UNCLASSIFIED.

From: Bizic, Eli W

sent: Tuesday, April 02, 2013 2:02 PM

To: Walter, Sheryl L; Davis, Jonathan E; Smilansky, Gene; IPS-FOIA Litigation-DL; Patton, Dorothy P; McLean, Christine
; Washington, Vanessa B

Cc: MPD-Users; Manheim, Marianne J; Hartmann, Lorraine; Scholl, Margaret B; Houser-Jackson, Celeste

Subject: Recent FOIA and Privacy Act Decisions of U.S. Courts for 0.C.

In CREW, the U.S. Court of Appeals for the D.C. Circuit held that because the FEC did not make and
communicate a “determination™ within the meaning of 5 U.S.C. § 552(a)(6){ AX(i) within 20 working days of
receiving CREW's FOIA request, CREW is deemed to have exhausted its administrative appeal remedies under
Section 552(2)(6)(C)(i), and its suit may proceed. The appeals court thus reversed and remanded the District
Court’s earlier decision that CREW had not exhausted its administrativi remedies after the FEC had produced
records.

In Canning, the Court denied the plaintiff’s two motions for discovery, ruling that his requests for production of
documents and his interrogatories can only be evaluated after the Government's Motion for Summary Judgment
is fully briefed. His allegations that the Government's facts are inaccurate must be contested by filing an .
‘Opposition to the Government's pending Motion for Summary Judgment. Second, it is sbundantly clear that at
least some of the inforrnation he seeks is irrelevant :

or protected by various exempiions contained in the Act itself,

In Ludlum, the plaintiffs’ FOIA request sought production, in electronic format, of a country-by-country
breakout of the Peace Corps’ 2008 survey of its Volunteers which was eventually produced. Subsequently one
plaintiff submitted a FOIA request of a copy the annual volunteers survey (AVS) for 2009 and 2010. The Peace
Corps redacted responses to some of the responses under FOIA exemptions (b)(5) and (b)(6). The Cournt
concurred in withholding of responses to the first set of questions concerning staff performance under (b)(6),

1
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but rejected the redactions of responscs to questions regarding host sensmvuy and crime; and withholdings
under (b){5) as deliberative process.

In Lazaridis, regarding multiple FOIA requests for records about himself and his daughter by a U.S. citizen
father who had abducted his minor daughter to Europe, the court ruled that the Department of State had
conducted adequate searches for records responsive to plaintiff’s requests and properly redacted material in all’
but one document in which State had asserted FOIA exemptions (b)(7)(E) and(b)(5). '

1

This email is UNCLASSIFIED.
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_ [RELEASE IN FULL!

“F-dora ~yoagy

CREW citizens for réspon_sibi_l_”ity |
- anid ethics in washington

1400 Eye Soreer N.W., Suite 450
Washingron, D.C 20005
Phone: 202-408-3565
P Fax 202-588-5020 -

FACSIMILE TAANSMITTAL SHEET.

TO: FROM:

_FOLA Officer,'Office of Information Anne 1. Weismann
Programs and Services -
QOMPANY: DATE: .-
US. Deparument of Staee - DECEMBER 6, 2012
RECIPIENT'S FAX NUMBER | '
. PAGEIQF 8
202-261-8575 .
RECIPIENT'S PHONE NUMBER: RE:
Please see eaclosed FOlA reqimest

NOTES/COMMENTS:

Pages tm’r;m ifted are privileged and confidential.
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‘xr ¢citizens for respons:b:hty
CRE and ethics in washington

December 6, 2012

By facsimile: 202-261-8579
- IRELEASE IN FULL)

Office of Information Pi'ogan-ls and Services

AISS/IPS/RL
U.S. Depanument of State, SA-2
Washington, D.C. 20522-8100

Re: Freedom of Information Act Request
. Dear FOIA Officer:

Pursuant o the. Freedom.of- I.nformauon Act (FOILA), 5 US.C. § 552 et seq.,: and US.
Department of State (State) regulations, 2 C.F.R. § 171, Citizens for Responsibility 2nd Ethics in
Washington (CREW) requests records sufficient fo show the number of email acconiits of or
associated with Secretary Hilary Rodham. Clinton, and.the-extent to which thase email accounts
are identifiable as thosc of or associated with.Secretary Clinton. By “identifiable™ we mean the
extent 10 which the email account is.in a name-that would permit the public to identify it as an
sccount of the secretary. Please note CREW does not seek the full email address(es) to the
! extent that would {nclude any exempt information.

Please search. for responsive records regardless of format, medium, or physical
characterises. Where.possible, please produce records electronically, in PDF or TIF format on a
CD-ROM. We seek.records of any kind, including electronic records, -audiotapes, videotapes,
and photographs.

If it is your position that any porion of the requested records is exempt from disclosure,
CREW requests that you provide it with an index of those dpcuments as.required undes Vaughn
v. Rosen, 484 F.2d 820-(D.C. Cir. 1973), cert. depied, 415 U:S. 977 (1972). As you are aware, a
Voughn index must describe cach docwmnent claimed as exempt with sufficient specificity “to
permit a reasoned judgment as to whether the material is actually exempt under FOJA.”
Founding Church of Scientology v: Bell, 603 F.2d 945, 949 (D.C. Cir. 1979). Moreover, the
Vaughn index must “describe each document or portion thereof withheld, and for eachy
withholding it must.discuss-the consequences of supplying the sought-nfter information.” King v.
US. Dep't of Justice, 830 F.2d 210, 223-24 (D.C. Cir. 1987) (émphasis added). Further, ‘the
withholding agency must supply ‘a relatively detailed justification, specifically tdenufymg the
reasons why a particuiar exeroption is relevant and cormrelating those claims with ike panicular
part of a withheld document to which they apply.™ Jd. at.224 (citing Mead Data Centralv. U.S.
| . Dep'tofthe Air Farcc 566 F.2d 242, 251 (D.C. Cir. 1977)).

1400 Eye Sveet. NW., Sute 450, Washington, D.C. 20005 | 202.408.5565phone | 202.588.5020fax | www.citizenstorethics.omg
) [ =N
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FOIA Officer
December 6, 2012
Page 2

In the event that some portions of the requested records are properly exempt from
disclosure, please disclose any reasonably segregable pon-exempt portions.of the requested
records. See 5 U.S.C. § 552(b). If it is your position that a dociment contains von-exempt
segments, but that those non-exempt segments are so dispersed throughout the document as 1o
thake segregation impossible, please state what portion of the document is non-exempt, and how
the material is dispersed throughout the docurnent. Mead Data Central, 566 F:2d at 261. Claims
of nonscgregability must be made with the same degree of detail as required for claims of

- exeraptions in a Yaughn index, Ifa request is denied in whole, please state specifi cally that it is
£ot rcasonable 1o segregate portions of the record for release.

Finally, CREW welcomes the opportupity to discuss with you whether and the exient to
which this request can be narrowed or modified to better enable DOJ 1o process it within the
FOIA’s deadlines. Toward that'end, please fecl free to contact me at 202-408-5565 or

avei e eth
e Walve T

to accordance with 5 U.S.C. § 552(a)(4)(A)(iii) and 22 C.F.R. § 171.17, CREW requiests
8 waiver of fees associated with processing this requast for tecords. The subjett of this request
concerns the operations of the federal government and expenditures, and the disclosures likely
will contribute 1o a better understanding of relevant government procedures by CREW and the
geoeral public in a significant way. Morcover, the request primarily and fundamentally is for
ron-commercial purposes. 5 U.S.C. § 552(a){4)(A)ili). See, e.g., McClellan Ecological v.
Carlucci, 835 F.2d 1282, 1285 (9th Cir. 1987).

Specifically, these records are Jikely to contribuie to greater public awareness of the
extent to which Secretary Clinton, like the adminjstrator of the Environméental Profcction Agency
(EPA), usc cmail accounts not readily identifiable as her accounts, Recently it was reported that
Administrator Jackson established alias email accounts to conduct official government business,
including an account under the name “Richard Windson,” which is not publicly attributable to
ber. See Brendan Sasso, House Republicang Ouestion EPA Over Sectet Emaijl Accounts, The
Hill, November 17, 2012 (arached as Exhibit A). Appasently this practice of alias accounts
dates back (o forrer EPA Adminisirator Carol Browner. Through this-FOIA, CREW seeks to
learn how widespread this practice is, and to evaluate the extent to which it has led o vnder-
inclusive responses to FOLA, discovery, and congréssional requests, and a failure to preserve
records in a way that complies with the Federal. Records Act.

CREW is a non-profit corporation, osganized under section S01(c)(3) of the Internal
Revenue Code. CREW is committed to protecting the public’s right to be aware of the activities
of govemment officials and to ensuring the integrity of those officials. CREW is dedicated to
empowering citizens 10 have an influential voice in govemment decisions and in the government

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06105098 Date: 08/29/2016




UNCLASSIFIED U.S. Department of State Case No. F-2018-01402 Doc No. C06105088 Date: 08/29/2016

Obtained by Judicial Watch, Inc. Via FOIA

FOIA Officer
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Page 3

decision-making process.. CREW uses a combination of research, litigation, and advocacy 10
advence its mission. The release of information gamered throughi this request is not in CREW's
financial interest. In addition, CREW will disseminate any documents it acquires- from this
request to the public throogh www.seribd.com and CREW™s website, which 4lso contains tinks
to thoisands of pages of documents CREW abquised from multiple FOIA requests. See

www citizensforethics. org, CREW's website includes-documents relating to CREW's FOIA
litigation, Internal Revenue comptaints, and Federal Election Commission complaints.

Under these circumstances, CREW satisfies fully the criteria for a fee waiver.
s in Fee Waiver uest
CREW also asks that it not be charged seatch.or review fees for this request because
CREW qualifies as a “representative of the news media™ pursuant to the FOLA. In Nat'l Sec.

Archive v. US. Dep't of Defense, 880 F:2d 1381, 1386 (D.C. Cir. 1989), the Court of Appeals for
the District of Columbia Circuit found the National Security Archive was a represeniative of the

 news media uoder the FOLA, relying on the FOIAs legistative history, which indicates the phrase

“representative of the news media” is to be interpreted broadly; “[iJt is critical that the phrase
‘representative of the news media’ be broadly interpreted if the act i3 to work as expected. ... In
fact, any person or organization.which regularly publishes or disseminates information to the
public. .. should qualify for waivers as a ‘representative of the news media."" 132 Cong. Rec.
$14298 (daily ed. Sept. 30, 1986) (emphasis added), cited in id.

CREW routinely and systematically disseminates informartion 10 the public in several
ways. First, CREW maintains a frequently visited website, waw citizensforethics org, that
reccived 33,571 page views in October 2012. The website reports the latest developraents and
contains in-depth information about a varicty of activities of government agencies and officials.
Lo addition, CREW posts all of the docurnents it receives under the FOIA on www serihd,com,
and that site has received 2,287,124 visits 10 CREW’s documents since April 14, 2010.

Second, since May 2007, CREW has published'an online newsletter, CREWCuts, that
curreotly has 15,564 subscribers. CREWCuts provides subscribers with regular updates
regarding CREW’s activities and information the organization has received from government
entities. A complete archive of past CREWCuls is available at

hitp:/~vww citizencforethics orp/newsletter,

"Third, CREW publishes a blog, Cifizens blogging for responsibility and ethics in
Washington, that reports on and analyzes newsworthy developments regarding government ctbics

and corruption. The blog, located at hup:/fwww citiznesforethics.org/blop, also provides links

that direct readers to other news anticles and commentary on these issues. CR.EW'S blog had
5,664 page views in Qctober 2012.
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' FOLA Officer
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Page 4

Finally, CREW has published numemus reports to educate the public aboit government
ethics and corruption, jncluding agcnclcs " failire to comply with theirrecord keeping
responsibilities. See Record Chaos, which examines agency compliarcs with electronic record
kccpmg responsibilities; The Revolving Door, a cornpréhensive look juto the post-government:
activities of 24 former members of President Bush’s cabinet; aod Those Who Dared: 30 Officials
Who Stood Up For Our Country. These and all other CREW's reports ere available at

‘ hitp:/wrenw, aitizensforethics org/reponts,

i o Based on these extensive publication activities, CREW qualifies for a fec waiver as a
“representative of the news media” under the, FOIA.

If you have any questions about this request or foresee any problems.in releasing fully.and
the requestad records, please contact me at (202) 408-5565. Also, if CREWs request for a fee
waiver is not graated in ful, please cbntact tne immediately upon mdking such determinadon.
Please send the requested records lo Anne LW&_;smnnp, Citizens for-Responsibility and Etkics
in Washington, 1400 Eye Street, N.W., Suiie 450; Washington, D.C. 20005,

Chief Counsel

Enclosure
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[RELEASE IN FULL]

Smilansky, Gene

From: Smilansky, Gene

Sent: . Wednesday, July 02, 2014 12:53 PM

Ta: Hackett, John; Finnegan, Karen M

Ca Bair, James P

Subject: CREW op-ed regarding email retention

Attachments: RE: F-2012-40981, Welsmann, Anne - FOLA REQUEST/SEARCH DUE: 05/29/2013 CREW
requést.pdf.

Categories: 2

FYL: http://www.washingtonpost.com

problem/2014/06/27/35b2767e-felc-11e3-b1f4-8e7 7c632c07b story. htrnl

CREW also filed the attached FOIA request in Dgcémber 2012.
[]

Gene

sBuY
This email is UNCLASSIFIED.
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[(RELEASE IN PART BS)

Smilansky, Gene

From: Finnegan, Karen M
Sent Wednesday, May 08, 2013 11:34 AM
To: Scholl, Patrick D
Cc Smilansky, Gene
Subject:

Follow Up Flag: Follow up

Flag Status: Flagged
Categories: 2

Classification; UNCLASSIFIED
SMARTCategory: Working

Pat:[

Thanks,

Karen

Karen M. Finnegan

Chief, Programs and Policies Division

AJGIS/IPS/PP, Room 5045, SA-2
U.S. Department of State
Washington,-D.C. 20520
Direct: 202-663-2946

This email is UNCLASSIFIED.
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Smilansky, Gene

from; Smilansky, Gene

Sent: Wednesday, August 07, 2013 5:05 PM
To: Finnegan, Karen M

Subject: RE; CREW FOlLA request
Attachments: CREW request.pdf

Categorles: : 21

Sure, running to a meeting now but will include Sheryl on the high-side email when'l get back. Request is attached. -

Gene

SBU’
This email is UNCLASSIFIED.

From: Finnegan, Karen M

Sent: Wednesday, August 07, 2013 5:03 PM

To: Smilansky, Gene -
Subject: RE: CREW FOIA request ’

Thanks Genel Do you have a copy of the request too? | thought that | had a copy of the request, but | cannot locateit
, and Sheryl would like to see it,

Should we include Sheryl in the discussion?

Karen

sBU
This emait is UNCLASSIFIED.

From: Smilansky, Gene

Sent: Wednesday, August 07, 2013 5:02 PM
To: Finnegan, Karen M :
Subject: RE: CREW FOIA request

Karen — Yes, | will send on the high side.

l |

Best,
Gene

ssuU

I
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This email is UNCLASSIFIED.

From: Finnegan, Karen M

Sent: Wednesday, August 07, 2013 4: 59 PM
To: Smilansky, Gene

Subject: CREW FOILA request

Gene: Sheryl asked If we've 'sesponded to CREW's request pertaining to e-mail accoiunts related to Secretary Clinton, )
seem to remember that we had responded, but am not certain. if so do you have a copy of the R/D letter that you can
share with Sheryl? i not I'll reach out to CR.

Thanks,
Karen

[ Karen M. Finnegan

Chief, Programs and Policies Divislon
' AJGIS/IPS/PP, Room 5045, SA-2

| . U.S, Department of State

! Washington, D.C. 20520

: Direct: 202-663-2946

This email is UNCLASSIFIED.
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Smilansky, Gene

From: _ " Smilansky, Gene
Sent: Thursday, August 08, 2013'10:21 PM
To: Finnegan, Karen M; Walter, Sheryl L
Subject: RE: IPS Significant FOLA Report

' 1
Categories: 2

Sheryl, Karen — Is there a good time tomorrow for me to give you a call about this? 1'm generally open 10am-2pm and 4-
6pm. ’

Thanks,
Gene

From: Finnegan, Karen M _

Sent: Wednesday, August 07, 2013 5:12 PM
To: Walter; Sheryl L

Cc: Smilansky, Gene

Subject: RE: IPS Significant FOLA Report

Sheryl: I've attached thé CRE'W request to this message.l

Karen

SBU . '
This email is UNCLASSIFIED,

From: Walter, Sheryl L

Sent: Wednesday, August 07, 2013 4:34 PM
To: Finnegan, Karen M

Subject: RE: IPS Significant FOIA Report

If so, can you send me the response as well as the request letter? Thanks!

This email is UNCLASSIFIED.

From: Finnegan, Karen M

Sent: Wednesday, August 07, 2013 4:17 PM
To: Walter, Sheryl L

Subject: RE: IPS Significant FOIA Report

I believe that we responded to this request, but I'll confirm with Gene.
!

UNCLASSIFIED U.S. Depariment of State Case No. F-2018-01402 Doc No. C08105353 Date: 08/29/2016
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Karen

This email is UNCLASSIFIED.

From: Walter, Sheryl L :

Sent: Wednesday, August 07, 2013 4:11 PM ' -
To: Finnegan, Karen M

Subject: RE: IPS Significant FOLA Report

What about the CREW request? Is that still outstanding?

This email is UNCLASSIFIED.

From: FAnnegan, Karen M
Sent: Wednesday, August 07, 2013 4:10 PM

To: Walter, Sheryl L; Hermesman, Geoffrey F; Scholl, Patrick D; Hackett, John; Manhelm, Marianne )
Subject: RE: IPS Significant FOIA Report

Sheryl: To follow-up on my early response, Cristina is handling the fudicial Watch case, CA No. 2013-772 (DDC} (). Xollar-
Kotelly), that seeks access to all communications {including e-mail) between the Department and President Clinton

and/or his foundation regarding clearing his speecheﬁ I

Karen

This email is UNCLASSIFIED.

From: Walter, Sheryl L
Sent: Wednesday, August 07, 2013 2:52 PM

To: Hermesman, Geoffrey F; Finnegan, Karen M; Scholl, Patr1ck 0; Hackett, John; Manheim, Marianne )
Subject: RE: IPS Significant FOLA Report '

Is the Gawker request from 2010 re Rahm Emmanuel emails still open? | thought that one was dane.

This email is UNCLASSIFIED.

From; Hermesman, Geoffrey F

Sent: Wednesday, August 07, 2013 12:54 PM

To: Walter, Sheryl L; Finnegan, Karen M; Scholl, Patrick D; Hackett, John; Manhelm, MarranneJ
‘Subject: RE: 1PS Significant FOLA Report

2
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Sheryl,

A search of the F 2 database identified 17 FOIA cases that contain Clinten in the sublect line and can be further
construed as requests for correspondence between the Secretary and other individuals and/or orgdnizations. Of these,
four specifically mention Emails or Email accounts,

CLOSED CASES
Of the 17 cases, 10 are closed. Closed reqhests F-2010-05294 and F-2012-40981 specifically mention Emails.
QPEN CASES

Of the remaining 7 open cases, requests F-2010-07625 and F-2013-12881 specifically mention Emails. The latter was
received on 7/31/13 and is still being processed in RC. Both request letters are attached.

Geofirey Hermesman
Branch Chief
IPSICR/WEP

U.S. Department of State
Washington, DC 20522
Tel. 202 663 2634
hermesmangl@siale.qov

This e-mail is unclassified based on the definitions provided in E.O. 13528

From: Walter, Sheryl L

Sent: Wednesday, August 07, 2013 10:51 AM

To: Finnegan, Karen M; Scholl, Patrick D; Hackett, John; Manheim, Marianne J); Hermesman, Geoffrey F
‘Subject: FW: 1PS Significant FOLA Report

All, please see Peggy s comments below, we should discuss theses.
Geoff, can you get 3 copy of all requests related to Secretary Clinton’s emails?

- Karen, | don‘t think we have zny litigation on this topic, do we? Did we respond to the CREW request yet?
Thanks, all! Sheryl ’

sB8U
This email is UNCLASSIFIED.

From: Grafeld, Margaret P

Sent: Wednesday, August 07, 2013 10:47 AM
To: Walter, Shery L; Hackett, John

Cc: Stein, Eric F; Houser-Jackson, Celeste
Subject: Fw: IPS Signlficant FOLA Report

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C061056353 Date: 08/29/2016
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I'll be interested in the response to Musgrove's request.
Also, I'm curicus about how you plan to address the CRS request, as well as for the employee meds request.

Finally, lohn, you mentioned yesterday requests for Secretary Clintoa's emails; may | get copies, pls and thx.

From: IPS-STAFF-Assistants

Sent: Wednesday, August 07, 2013 09:50 AM

To: Chang, Cindy

Cc: Summers, Maltt; Finnegan, Karen M; A Staff Collective; Wasser, Jonathon D; Stein, Eric F; Daws Jonathan E;
Smilansky, Gene; Houser-Jackson, Celeste; Finney, Clarence N; Walter, Sheryl L; Reid, Rosemary D; Mehlenbacher, Kelly
J; Hackett, John; Grafeld, Margaret P; 8emish, Renee C '

Subject: IPS Significant FOIA Report

All:

Attached Is the Significant FOIA Report for this week; it s also reproduced below for easv reference. Please contact me if
you have any questions.

Thank you,

Olivia Woods

Staff Assistant to the Director

U.S. Department of State

Office of Information Programs and Services
A/GIS/IPS

{202) 663-1012

SA-2, Room 5081

Qur Mission is to meet the needs of our customers and the Unlted States Government

(U) IPS FOIA Requests of Interest: Among the requcsts received by IPS FOIA are the
following:

» Barbara Elias of the National Secunty Archive for all reports related to the July 30 2013
prison break in Dera Ismail Khan, Pakistan;

» Cora Currier of ProPublica for documents regarding the deaths and burials of Taliban
prisoners of war at Dasht-i-Leili, Afghanistan, in November 2001;

» Sarah Fitzpatrick of CBS News for the number of State Department employees prescribed
Mefloquine or Lariam annually, as well as the numbér of those employees who received
a diagnosis and/cr treatment for a psychiatric issue or traumatic brain injury in the six
months prior.to r2ceiving their prescription, from 2001 to the present;

» Brooke Williams of Harvard University’s Edmond J. Safra Center for Ethics for all
communications between the State Department and the Center for Strategic and
International Studies that refer to the Keystone XL pipeline;

¢ Rebecca Markert of the Freedom From Religion Foundation for records rcgardmg the
Department’s addition of religious quotes to U.S. passports;

4
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o John Greenewald, Jr., freelance jouralist and television producer, for the following:
1. all Gonpressional Research Service reports that are not currently listed on the State
Department’s website, at http:/fpc.state.gov/c55696.htm; and
-~ 2. all records regarding the August 2013 Rolling Stone issue fearunng Dzhokhar
Tsarnaev.
- Shawn Musgrave of MuckRock News for the document that outlines the State
Department’s methodology for estimating FOIA completion dates; and
e Michael Evans of the National Security Archive for the following:
1. the 50 cables referred 10.in the notes of the June 29, 2009 Department assessment
titled, “Colombia: Institutional Standoff Continues”;
2. all documents pertaining to the U.S.-Mexico Repatrlatlon Technical Worklng Group,
from 2004 to the present;
3. the 24 cables referred to in the notes of the May 26, 2009 Department assessment
titled, “Colombia: Uribe’s Third-Term Prospects”; and
4. the 16 cables referred to in the notes of the June 4, 2010 Départment assessment titled,
“Colombia: More of the Same with Santos?”

This email is UNCLASSIFIED.
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Smilansk'y. Gene

From: Smilansky, Gene

Sent; Tuesday, August 20, 2013 11:05 AM

To: " Davis, Jonathan E; Waiter, Sheryl L

Cc: finnegan, Karen M _

Subject: ' ' RE: request about "secret/alias™ email accounts
Attachments: :
Categories: 2.1

Thanks, Sheryl.

SBU
This email is UNCLASSIFIED.

from: Davis, Jonathan € )

Sent: Tuesday, August 20, 2013 9:54 AM

To: Walter, Sheryl L; Smilansky, Gene

Cc: Finnegan, Karen M

Subject: RE: request about *secret/falias” email accounts

Thanks much for letting us know,

From: Walter, Sheryl L

Sent: Tuesday, August 20, 2013 9:47 AM

To: Davis, Jonathan E; Smilansky, Gene

Cc: Finnegan, Karen M

Subject: FW: request about "secret/alias” emalil accounts

Just fyi, as this seems to be floating around the agencies, though not here at State.

From: Manheim, Marlanne )
Sent: Tuesday, August 20, 2013 8:22 AM
To: Reid, Rosemary D; Waltet, Sheryl L; Finnegan, Karen M

UNCLASSIFIED U.S. Department of State Case No. F-2016-01402 Doc No. C06105357 Date; 08/29/2016
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Cc: Casto, Mary T; Brothers, Karen G; DiGiovine, Amy L; Jennings, Patrice; Yousef, Rundik M; Tribble, Shamella L;
Gentile, Emily R; Evans, Wayne D

Subject: RE: request about “secret/alias” email accounts

Thanks, Rosemary, and everyone else on this email!

Marianne

This emai is UNCLASSIFIED.

From: Reid, Rosemary D

Sent: Monday, August 19, 2013 3:10 PM

To: Walter, Sheryl L; Finnegan, Karen M; Manhelm, Marianne )

Cc: Casto, Mary T; Brothers, Karen G; DiGiovine, Amy L; Jennings, Patricé; Yousef, Rundik M; Tribble, Shamella L;
Gentile, Emily R; Evans, Wayne D :
Subject: request about “secret/alias" email accounts '

No request so far — we’ll watch for it, though’ '

From: Brothers, Karen G .

Sent: Monday, August 19, 2013 3:03 PM
To: DiGiovine, Amy L; Reid, Rosemary D
Subject: RE:

I remember something more recent but didn’t find anything under the subject. Sorry

This email is UNCLASSIFIEC.

From: DiGlovine, Amy L

Sent: Monday, August 19, 2013 2:56 PM
To: Reld, Rosemary D

C¢: Brothers, Karen G

Subject: RE:

Dear Rosemary,

! checked the weekly reports and did a search in F2. 1 also couldn’t find any cases fitting the below description from Mr.
Gillum, Mr. O’ Neil or any other requester,

| believe the case | was thinking of is F-2012-40981 {submitted by CREW), which pertains to the e-mail accounts of
Secretary Clinton. It doesn’t appear that we've received any other cases about secret alias e-mail accounts.

Best,
Amy

2
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From: Reld, Rosemary D

Sent: Monday, August 19, 2013 2:37 PM
To: DiGiovine, Amy L '

Cc: Brothers, Karen G

Subject: RE:

Thank you both! ‘Let me know what you find...

From: RiGlovine, Amy L

Sent: Monday, August 19, 2013 2:36 PM
To: Reld, Rosemary D
“Cc: Brothers, Karen G

Subject: RE:

Dear Rosemary,

Yes, | believe that | remember a request similar to that. I'lt look to see if 1 can find it now. We may have reported it in
the weekly.

Best, Amy

From: Reid, Rosemary D -
Sent: Monday, August 19, 2013 2:32 PM
To: Brothers, Karen G; DiGiovine, Amy L
Cc: Casto, Mary T

Subject: Fw: -

I didn't see anything under G llum or O’Neil. Do you remember seeing anything came in?

From: Manheim, Marianne J :
Sent: Monday, August 19, 2C13 12:05 PM
To: Casto, Mary T; Reid, Rosemary D

Cc: Finnegan, Karen M .
Subject: FW:

Did we get this ane?

This emait is UNCLASSIFIED.

From: Duckett, Charlotte W

Sent: Monday, August 19, 2003 12:04 PM
To: Manhelm, Marianne ]

Subject:

Marianne,

| retrieved a call from the audix system last week. The call was from Nikki Gramian with OGIS. She asked for you, She
stated that she is taking a survey of Federal Agencies to see if they recelved a FOIA request that asked for “Secret and
Alias E-mail Accounts for High Leve! Officials®. She stated that OHS. received a FOIA request. Ms. Gramian stated that.

-
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the requests would have been from Jack Gillum with the Associated Press or from Michael J. O'Nell with the Landmark
. Legal Foundation, | didn’t see either one of these in the system. Ms. Gramlan can bé reached on 202-741-5772.

Charlotte W, Duckett
RL/AD
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=
IRELEASE IN PART BS;
Smilansky, Gene
From: Smilansky, Gene
Sent: Tuesday, August 19, 2014 3:41 PM -
To: Hartmann, Lorraine . - ' .
Subject: | | : . : BS
Categories: 2 .
Lorl—
" Thanks,
Gene

This emall is UNCLASSIFIED.

?“
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[RELEASE IN PART B5)

From: . Smilansky, Gene

Sent: Tuesday, August 19, 2014 3:41 PM
To: Evers, Austin R

Cc: Keller, Andrew N; Bair, James P
Subject:

Attachments:

Categories: 2,1

Austin -

Gene

This email is UNCLASSIFIED,
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