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INTRODUCTION 

As this Court has recognized, discovery in FOIA cases “is the exception, not the rule.”  

Feb. 23, 2016 Hr’g Tr. at 8:20–21.  Within that framework, this Court took the unusual step of 

permitting Judicial Watch to take “limited discovery” in this case relevant to the question of 

whether former Secretary of State Hillary Rodham Clinton’s use of a private e-mail account to 

conduct State Department business was “a deliberate intent to thwart FOIA.”  Dkt. #124, at 1, 12.  

Discovery of former Cabinet officials is rarer still, requiring a showing of “exceptional circum-

stances.”  Id. at 17–18 (internal quotation marks omitted).  Applying this test, this Court permitted 

Judicial Watch to pose interrogatories to Secretary Clinton, although it cautioned Judicial Watch 

“to propound questions that are relevant to Secretary Clinton’s unique first-hand knowledge of the 

creation and operation of clintonemail.com for State Department business.”  Id. at 19 (internal 

quotation marks omitted).   

Of the 25 interrogatories posed by Judicial Watch, Secretary Clinton answered 22 of them.  

Judicial Watch tellingly does not challenge the adequacy of Secretary Clinton’s answers to those 

22 interrogatories.  It could not credibly do so:  Secretary Clinton answered the interrogatories to 

the best of her knowledge in good faith, and her answers are consistent with the voluminous public 

record.   

Since the time the Court authorized Judicial Watch to pose interrogatories, even more in-

formation regarding Secretary Clinton’s e-mail has entered the public domain.  In particular, the 

FBI released Form 302 summaries of Secretary Clinton’s interview and other interviews, as well 

as its July 2016 investigative report.  As the public record related to Secretary Clinton’s e-mail 
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expanded, one conclusion remained constant:  there is still no evidence indicating, or even sug-

gesting, that Secretary Clinton used a private e-mail account with the intent to thwart FOIA.  No 

amount of discovery will change that conclusion. 

Notwithstanding this immense record, Judicial Watch has moved to compel Secretary Clin-

ton to answer three interrogatories—Interrogatories Nos. 1, 14, and 24—that undersigned counsel 

instructed her not to answer on the basis of counsel’s objections.  Counsel’s objections are well-

founded and should be sustained.  Interrogatories Nos. 1 and 14 do not seek information related to 

Secretary Clinton’s use of the clintonemail.com system for State Department business; for that 

reason, they are irrelevant and outside the scope of permitted discovery.  As for Interrogatory No. 

24, Secretary Clinton cannot answer that interrogatory without divulging privileged attorney-client 

communications.  In any event, counsel to Secretary Clinton has already disclosed to the Benghazi 

Select Committee information relevant to Interrogatory No. 24; that disclosure, attached hereto as 

Exhibit D, should resolve any further dispute regarding that interrogatory.  Counsel to Secretary 

Clinton respectfully request that the Court deny Judicial Watch’s motion to compel. 

ARGUMENT 

I. INTERROGATORY NO. 1 IS IRRELEVANT AND OUTSIDE THE SCOPE OF 
PERMITTED DISCOVERY. 

Interrogatory No. 1 asks Secretary Clinton to describe the creation of the clintonemail.com 

system, which Judicial Watch defined in the definitions section of its interrogatories as the system, 

server, provider, and infrastructure used to host her clintonemail.com account.  See Dkt. #137-1, 

at 4.  Interrogatory No. 2, by contrast, asks Secretary Clinton to describe the creation of her clin-

tonemail.com account, including the reason for its creation.  Id. at 5.  Secretary Clinton answered 

Interrogatory No. 2, stating: 

In the Senate, when Secretary Clinton began using e-mail, she used a personal e-
mail account for both work-related and personal e-mail.  Secretary Clinton decided 
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to transition from the account she used in her tenure at the Senate to the clin-
tonemail.com account.  She recalls that it was created in early 2009.  Secretary 
Clinton did not set up the account.  Although Secretary Clinton does not have spe-
cific knowledge of the details of the account’s creation, her best understanding is 
that one of President Clinton’s aides, Justin Cooper, set up the account.  She decided 
to use a clintonemail.com account for the purpose of convenience. 

Id.  Judicial Watch has not challenged the adequacy of that response. 

As is apparent from the FBI’s summary of Secretary Clinton’s interview, the “system” (or 

server) that hosted Secretary Clinton’s clintonemail.com account during her tenure as Secretary of 

States was a “system used by her husband’s [i.e., former President Clinton’s] personal staff.”  Ex. 

A at 5.  The FBI’s summary further states that, in approximately January 2009, Secretary Clinton 

decided “to move onto [the] system maintained by her husband’s staff.”  Id. at 4.  Counsel’s ob-

jection to Interrogatory No. 1 reaffirms that “[t]he clintonemail.com system . . . consisted of equip-

ment set up to host e-mail for President Clinton’s staff.”  See Dkt. #137-1, at 4. 

Information regarding the creation of the clintonemail.com system—a system created to 

host e-mail for former President Clinton’s personal staff—is not relevant to this FOIA lawsuit.  

This Court permitted discovery of Secretary Clinton on the topic of “the purpose for the creation 

and operation of the clintonemail.com system for State Department business.”  Dkt. #124, at 14 

(emphasis added).1  The reasons why former President Clinton’s personal staff set up an e-mail 

server, and the technical details surrounding the creation of that server, do not bear on that narrow 

question.  The relevant question under this Court’s order is how and why Secretary Clinton used 

                                                 
1 The Court also permitted discovery of Secretary Clinton on the topics of “the State Department’s 
approach and practice for processing FOIA requests that potentially implicated former Secretary 
Clinton’s and Ms. Abedin’s emails and State’s processing of the FOIA request that is the subject 
of this action.”  Dkt. #124, at 19 (internal quotation marks omitted).  Judicial Watch does not argue 
that Interrogatory No. 1 is relevant to these topics. 
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that system “for State Department business.”  Id.  Secretary Clinton answered that question in 

Interrogatory No. 2. 

Judicial Watch offers no real argument defending the relevance of Interrogatory No. 1.  It 

states in bare-bones fashion that “[u]nderstanding the basic facts surrounding the creation of the 

system is an integral part of understanding how and why it came to be used for State Department 

business,” Mot. To Compel (Dkt. #141) at 3, but it provides no articulation of why that is so.  The 

relevant facts are those surrounding Secretary Clinton’s decision to have an account on the server, 

not those surrounding the creation of the server itself.  Nor does Judicial Watch identify in any 

detail what information it desires to know that is not answered by Secretary Clinton’s response to 

Interrogatory No. 2.  It argues vaguely that it wants to know details relating to the system itself as 

opposed to Secretary Clinton’s account on the system, see id., but it does not explain why such 

information is relevant to its (incorrect) assertion that Secretary Clinton used the system in an 

attempt to thwart FOIA.  In any event, the FBI’s summary of Secretary Clinton’s interview makes 

clear that she has no personal knowledge of the details surrounding the creation of the “system.”  

See Ex. A at 5 (“CLINTON had no knowledge of the reasons for selecting to install it in the base-

ment of CLINTON’s New York residence or the hardware, software, and security protocols used 

to construct and operate the server.”).  The Court should deny Judicial Watch’s motion to compel 

a response to Interrogatory No. 1. 

II. INTERROGATORY NO. 14 IS IRRELEVANT AND OUTSIDE THE SCOPE OF 
PERMITTED DISCOVERY.   

Interrogatory No. 14 involves a March 6, 2009 Information Memo from Assistant Secretary 

of State for Diplomatic Security Eric Boswell to Secretary Clinton’s Chief of Staff, Cheryl Mills, 

regarding unclassified Blackberry use.  The memo, attached hereto as Exhibit B, recommended 

Case 1:13-cv-01363-EGS   Document 149   Filed 11/21/16   Page 5 of 11



5 
 

against using Blackberries inside the Secretary’s office (which was a Secure Compartmented In-

formation Facility (“SCIF”)) and further advised that “any unclassified Blackberry is highly vul-

nerable in any setting to remotely and covertly monitoring conversations, retrieving e-mails, and 

exploiting calendars.”  In Interrogatory No. 14, Judicial Watch asks whether Secretary Clinton 

reviewed this memorandum and, if so, why she continued to use an unclassified Blackberry to 

access her clintonemail.com account to conduct official State Department business.  See Dkt. 

#137-1, at 10–11. 

Judicial Watch’s question is completely irrelevant to “the purpose for the creation and op-

eration of the clintonemail.com system for State Department business.”  Dkt. #124, at 14.  The 

memorandum that is the basis for the question addresses the cybersecurity risks associated with 

use of unclassified Blackberries—whether used to access personal or state.gov e-mail.  This is 

precisely the type of “cybersecurity issue[]” that this Court expressly carved out of the scope of 

permitted discovery in this case.  Dkt. #73, at 13. 

Undersigned counsel appreciate that cybersecurity issues could be relevant to the reasons 

why Secretary Clinton continued using a personal e-mail account if Secretary Clinton had been 

advised about cybersecurity risks associated with using personal e-mail or cybersecurity threats 

related to her account or server in particular.  For that reason, Secretary Clinton’s counsel permitted 

Secretary Clinton to answer Interrogatories Nos. 17, 18, and 19, notwithstanding that those inter-

rogatories relate to cybersecurity issues.  Interrogatory No. 14, by contrast, does not relate to cy-

bersecurity threats associated with use of personal e-mail.  It instead concerns threats associated 

with using unclassified Blackberries, and in particular using unclassified Blackberries within a 

SCIF.  It thus does not bear on this case. 
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Although undersigned counsel reiterate that Interrogatory No. 14 is irrelevant, counsel note 

that the FBI asked Secretary Clinton about this Information Memo, and the FBI’s summary of her 

response is included in the released Form 302.  See Ex. A at 4 (“After reviewing a memo written 

for CHERYL MILLS by ERIC BOSWELL, CLINTON stated she never brought her unclassified 

Blackberry into her SCIF for the reasons outlined in the memo.  She would keep her Blackberry 

outside of the SCIF and check it in non-SCIF areas of State, when traveling to her office, at 

speeches, and other occasions outside of the office.”).  For this reason as well, Secretary Clinton 

should not be compelled to answer this irrelevant interrogatory. 

III. INTERROGATORY NO. 24 CALLS FOR INFORMATION THAT IS PRO-
TECTED BY THE ATTORNEY-CLIENT PRIVILEGE. 

Interrogatory No. 24 asks Secretary Clinton for the basis for her statement during her Oc-

tober 22, 2015 testimony before the U.S. House of Representatives Benghazi Select Committee 

that 90 to 95 percent of her e-mails “were in the State’s system” and “if they wanted to see them, 

they would certainly have been able to do so.”  Dkt. #137-1, at 18.  Counsel objected to Interrog-

atory No. 24 on the ground that it calls for information protected by the attorney-client privilege.    

Secretary Clinton cannot answer this interrogatory without disclosing privileged commu-

nications from her attorneys that were made for the purpose of providing legal advice related to 

Secretary Clinton’s e-mail in advance of her testimony to the Benghazi Select Committee.  “The 

attorney-client privilege protects confidential communications made between clients and their at-

torneys when the communications are for the purpose of securing legal advice or services.”  

A.N.S.W.E.R. Coalition v. Jewell, 292 F.R.D. 44, 47 (D.D.C. 2013) (internal quotation marks omit-

ted).  The privilege protects communications from an attorney to a client so long as the communi-

cations are “based, in part at least, upon a confidential communication to the lawyer from the 

client.”  Id. at 47–48 (internal quotation marks omitted); see also Upjohn Co. v. United States, 449 
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U.S. 383, 390 (1981) (holding that the privilege protects both “the giving of professional advice” 

by lawyers and “the giving of information to the lawyer to enable him to give sound and informed 

advice”).  This principle reflects the fact that attorneys’ advice is typically informed by “the cli-

ent’s disclosures” as well as other information, and that it is often impossible to separate the one 

from the other.  See In re Sealed Case, 737 F.2d 94, 99 (D.C. Cir. 1984).  

To require Secretary Clinton to disclose the basis for her testimony during the Benghazi 

Select Committee would require her to disclose privileged attorney-client communications that 

were based, at least in part, on confidential information that she provided to her attorneys.  Judicial 

Watch argues that the attorney-client privilege protects only communications, not the underlying 

facts.  Mot. at 6.  But Judicial Watch already knows the underlying fact:  that 90 to 95 percent of 

Secretary Clinton’s work-related e-mails were in the State Department system.  Its interrogatory 

asks Secretary Clinton to identify the “basis for that statement,” as well as how and by whom she 

was made aware of that fact.  Secretary Clinton cannot answer those questions without identifying 

the communications themselves. 

Secretary Clinton’s privileged communications with her attorneys remain confidential.  

Counsel note, however, that undersigned counsel David Kendall disclosed information relevant to 

Interrogatory No. 24 to the Benghazi Select Committee following the hearing.  At the conclusion 

of Secretary Clinton’s testimony, Chairman Gowdy asked her to identify “the source for the 90 to 

95 percent [figure].”  See Ex. C at 425.  In response to that question, on November 13, 2015, Mr. 

Kendall sent a letter to Chairman Gowdy stating in relevant part: 

 In December 2014, the Secretary provided the State Department with 
30,490 emails – consisting of all of the potentially work-related emails in her pos-
session.  Of these emails, more than 27,700 had a government email in an address 
field – including more than 27,350 that were sent to or received from a State De-
partment email address. 
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 We have been advised by the Department that at least 1,240 of these emails 
are not federal records (i.e., they are personal records); leaving no more than 29,250 
work-related emails. 

 Consistent with this information, between 90 to 95 percent of Secretary 
Clinton’s work-related emails were to or from a State Department email address 
and therefore would have been captured in the State Department’s recordkeeping 
system. 

Ex. D.  This letter should resolve any further dispute regarding this interrogatory.   

It bears reminder that Secretary Clinton is not a party to this action.  This Court took the 

rare step of permitting discovery in a FOIA action and the even rarer step of allowing questioning 

of a former Cabinet Secretary.  Given that Exhibit D provides information relevant to Interrogatory 

No. 24, Judicial Watch cannot demonstrate that “exceptional circumstances” justify further inquiry 

on this subject matter.  Dkt. #124, at 17–18 (internal quotation marks omitted).  It would be highly 

inappropriate for this Court to demand further details regarding a Cabinet Secretary’s privileged 

communications with her counsel in these circumstances.   

CONCLUSION 

Counsel to Secretary Clinton respectfully request that this Court deny Judicial Watch’s 

motion to compel. 
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     Respectfully submitted, 

 
     /s/ David E. Kendall     

David E. Kendall (D.C. Bar No. 252890) 
Katherine M. Turner (D.C. Bar No. 495528) 
Amy Mason Saharia (D.C. Bar No. 981644) 
Stephen L. Wohlgemuth (D.C. Bar. No. 1027267) 
WILLIAMS & CONNOLLY LLP 
725 Twelfth Street, N.W. 
Washington, DC 20005 
Telephone: (202) 434-5000 
Facsimile: (202) 434-5029 
dkendall@wc.com 
kturner@wc.com 
asaharia@wc.com 
swohlgemuth@wc.com 
 
Counsel for Non-Party Hillary Rodham Clinton 

 
November 21, 2016 
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CERTIFICATE OF SERVICE 
 

 I, David E. Kendall, counsel for Non-Party Hillary Rodham Clinton, certify that, on No-

vember 21, 2016, a copy of this Opposition to Plaintiff’s Motion To Compel was filed via the 

Court’s electronic filing system, and served via that system upon all parties required to be served. 

        /s/ David E. Kendall    
        David E. Kendall 
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TREY GOWDY, South Carolina, Chairman 
LYNN WESTMORELAND, Georgia 
JIM JORDAN, Ohio 
PETER ROSKAM, Illinois 
MIKE POMPEO, Kansas 
MARTHA A. ROBY, Alabama 
SUSAN BROOKS, Indiana 

ELIJAH CUMMINGS, Maryland 
Ranking Minority Member 

ADAM SMITH, Washington 
ADAM SCHIFF, California 
LINDA SÁNCHEZ, California 
TAMMY DUCKWORTH, Illinois 

PROFESSIONAL STAFF 

PHIL KIKO, Staff Director 
SUSANNE SACHSMAN GROOMS, Minority Staff Director 
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Mrs. CLINTON. Well, one is a shorthand, Mr. Chairman. 
Chairman GOWDY. Well, why not just tell the court, ‘‘I turned 

over everything’’? 
Mrs. CLINTON. Well, you know how lawyers are. They use more 

words, perhaps, than they need. 
Chairman GOWDY. Trust me, I know that. And they charge you 

for every one of them. 
Mrs. CLINTON. Yes. I’m well aware of that, Mr. Chairman. And 

the clock is ticking. 
Chairman GOWDY. Well, one more. One more. And I will pay Mr. 

Kendall’s fee for the last question. How’s that? 
Mrs. CLINTON. Oh, I don’t think you want to do that, Mr. Chair-

man. 
Chairman GOWDY. I probably can’t do it. 
You see my point, though? You are very definitive when you are 

talking to the American people that you turned over everything. 
Mrs. CLINTON. That’s right. 
Chairman GOWDY. But there are those kind of lawyerly fudge 

words when you are talking to court, ‘‘on information and belief.’’ 
Mrs. CLINTON. Well—— 
Chairman GOWDY. And the reality is, even tonight, you cannot 

tell us that you turned over everything, because you didn’t think 
you missed the 15. 

Mrs. CLINTON. Well, I didn’t have them. I turned over everything 
I had. Everything I had—— 

Chairman GOWDY. Which means the system you had—— 
Mrs. CLINTON [continuing]. Has been turned over to the State 

Department. 
Chairman GOWDY [continuing]. Somehow missed those 15. 
Mrs. CLINTON. Well—— 
Chairman GOWDY. Last question on your system. Mr. Cummings 

said that your email arrangement was inappropriate. I think the 
President may have said it was a mistake. You have said that it 
was a mistake. 

My question to you, Madam Secretary, is, was it a mistake for 
the four years that you had that email arrangement? Was it a mis-
take for the almost two years that you kept the public record to 
yourself? Or has it manifested itself as a mistake in just the last 
six months? 

Mrs. CLINTON. Well, since I believed that all of my work-related 
emails to dot-gov accounts were being captured and preserved, it 
wasn’t until I was asked to help the State Department to fill in 
what they saw as some recordkeeping gaps, not just with me but 
with others. 

I did the best I could during those four years and thought that 
everything that I was emailing that was work-related was being 
preserved. 

Chairman GOWDY. If you can find the source for the 90 to 95 per-
cent, I would be grateful for it, and we would probably have fewer 
questions. If there is a source that you can provide that 90 to 95 
percent were on the State Department system, then I will know 
that I need to ask the State Department what took them so long. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
JUDICIAL WATCH, INC., 
 
 Plaintiff, 
 
   v. 
 
U.S. DEPARTMENT OF STATE, 
 
 Defendant. 

 

 

 

 

No. 1:13-cv-01363-EGS 

 

 

 

 
 

[PROPOSED] ORDER 
 

Upon consideration of Plaintiff’s Motion to Compel former Secretary of State Hillary Ro-

dham Clinton To Answer Interrogatories, all oppositions thereto, and the entire record herein, it is 

hereby ORDERED that: 

Plaintiff’s motion to compel former Secretary of State to answer interrogatories is DENIED. 

SO ORDERED. 

Date: _____________________                                           ______________________________ 
The Hon. Emmet G. Sullivan, U.S.D.J.   
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