U.S. Department of Justice

Federal Bureau of Investigation

Washington, D.C. 20535
July 13, 2018

MR. WILLIAM F MARSHALL
JUDICIAL WATCH, INC.
SUITE 800
425 THIRD STREET, SW
WASHINGTON, DC 20024
Civil Action No.: 18-CV-00262
FOIPA Request No.: 1391462-0
Subject: Records located within the larger
collection of former Director Comey’s records

Dear Mr. Marshall:

The enclosed documents were reviewed under the Freedom of Information/Privacy Acts (FOIPA), Title 5,
United States Code, Section 552/552a. Deletions have been made to protect information which is exempt from
disclosure, with the appropriate exemptions noted on the page next to the excision. The exemptions used to
withhold information are marked below and explained on the enclosed Explanation of Exemptions:
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502 page(s) were reviewed and 349 page(s) are being released.

o Document(s) were located which originated with, or contained information concerning, other
Government Agency (ies) [OGA].

| This information has been referred to the OGA(s) for review and direct response to you.

[ Weare consulting with another agency. The FBI will correspond with you regarding this information
when the consultation is completed.

In accordance with standard FBI practice and pursuant to FOIA exemption (b)(7)(E) and Privacy Act
exemption (j)(2) [5 U.S.C. § 552/552a (b)(7)(E)/(j)(2)], this response neither confirms nor denies the
existence of your subject's name on any watch lists.

For your information, Congress excluded three discrete categories of law enforcement and national
security records from the requirements of the FOIA. See 5 U.S. C. § 552(c) (2006 & Supp. IV (2010). This
response is limited to those records that are subject to the requirements of the FOIA. This is a standard
notification that is given to all our requesters and should not be taken as an indication that excluded records do, or
do not, exist. Enclosed for your information is a copy of the Explanation of Exemptions.



Although your request is in litigation, we are required by 5 USC § 552 (a)(6)(A) to provide you the following
information concerning your right to appeal. You may file an appeal by writing to the Director, Office of Information
Policy (OIP), United States Department of Justice, Suite 11050, 1425 New York Avenue, NW, Washington, D.C.
20530-0001, or you may submit an appeal through OIP's FOIAonline portal by creating an account on the following
web site: https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked or
electronically transmitted within ninety (90) days from the date of this letter in order to be considered timely. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked “Freedom of Information Act
Appeal.” Please cite the FOIPA Request Number assigned to your request so that it may be easily identified.

[ The enclosed material is from the main investigative file(s) in which the subject(s) of your request was
the focus of the investigation. Our search located additional references, in files relating to other
individuals, or matters, which may or may not be about your subject(s). Our experience has shown
when ident, references usually contain information similar to the information processed in the main
file(s). Because of our significant backlog, we have given priority to processing only the main
investigative file(s). If you want the references, you must submit a separate request for them in writing,
and they will be reviewed at a later date, as time and resources permit.

See additional information which follows.

Sincerely,

Dbl

David M. Hardy

Section Chief

Record/Information
Dissemination Section

Information Management Division

Enclosure(s)

In response to your Freedom of Information/Privacy Acts (FOIPA) request, enclosed is a processed copy of
responsive documents contained in FOIPA Request Number 1391462-000.

The enclosed documents Bates stamped FBI 18-CV-00262 -643 through 18-CV-00262 -1144 from FOIPA
Request Number 1391462-000 represent the third interim release of information responsive to your request.

To minimize costs to you and the FBI, duplicate copies of the same document were not processed.


https://foiaonline.regulations.gov/foia/action/public/home
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EXPLANATION OF EXEMPTIONS
SUBSECTIONS OF TITLE 5, UNITED STATES CODE, SECTION 552

(A) specifically authorized under criteria established by an Executive order to be kept secret in the interest of national defense or foreign
policy and (B) are in fact properly classified to such Executive order;

related solely to the internal personnel rules and practices of an agency;

specifically exempted from disclosure by statute (other than section 552b of this title), provided that such statute (A) requires that the matters
be withheld from the public in such a manner as to leave no discretion on issue, or (B) establishes particular criteria for withholding or refers
to particular types of matters to be withheld;

trade secrets and commercial or financial information obtained from a person and privileged or confidential;

inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with
the agency;

personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy;

records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or
information (A) could reasonably be expected to interfere with enforcement proceedings, ( B ) would deprive a person of a right to a fair
trial or an impartial adjudication, ( C ) could reasonably be expected to constitute an unwarranted invasion of personal privacy, (D) could
reasonably be expected to disclose the identity of confidential source, including a State, local, or foreign agency or authority or any private
institution which furnished information on a confidential basis, and, in the case of record or information compiled by a criminal law
enforcement authority in the course of a criminal investigation, or by an agency conducting a lawful national security intelligence
investigation, information furnished by a confidential source, ( E ) would disclose techniques and procedures for law enforcement
investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could
reasonably be expected to risk circumvention of the law, or ( F ) could reasonably be expected to endanger the life or physical safety of any
individual;

contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of an agency responsible for
the regulation or supervision of financial institutions; or

geological and geophysical information and data, including maps, concerning wells.
SUBSECTIONS OF TITLE 5, UNITED STATES CODE, SECTION 552a
information compiled in reasonable anticipation of a civil action proceeding;

material reporting investigative efforts pertaining to the enforcement of criminal law including efforts to prevent, control, or reduce crime
or apprehend criminals;

information which is currently and properly classified pursuant to an Executive order in the interest of the national defense or foreign policy,
for example, information involving intelligence sources or methods;

investigatory material compiled for law enforcement purposes, other than criminal, which did not result in loss of a right, benefit or privilege
under Federal programs, or which would identify a source who furnished information pursuant to a promise that his/her identity would be
held in confidence;

material maintained in connection with providing protective services to the President of the United States or any other individual pursuant to
the authority of Title 18, United States Code, Section 3056;

required by statute to be maintained and used solely as statistical records;

investigatory material compiled solely for the purpose of determining suitability, eligibility, or qualifications for Federal civilian
employment or for access to classified information, the disclosure of which would reveal the identity of the person who furnished
information pursuant to a promise that his/her identity would be held in confidence;

testing or examination material used to determine individual qualifications for appointment or promotion in Federal Government service he
release of which would compromise the testing or examination process;

material used to determine potential for promotion in the armed services, the disclosure of which would reveal the identity of the person
who furnished the material pursuant to a promise that his/her identity would be held in confidence.
FBI/DOJ



FEDERAL BUREAU OF INVESTIGATION

FOIA 1391462 (Judicial Watch v. Department of Justice)
DELETED PAGE INFORMATION SHEET

3rd Interim Release

Civil Action# 18-cv-00262

Total Withheld Page(s) = 153

Bates Page Reason for Withholding
FB|(18—cv—00262) (i.e., exemptions with coded rationale,
duplicate, sealed by order of court, etc.)
Reference
18-cv-00262-643 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
644 Duplicate of 173
645-660 (b)(2)-1, (b)(5)-1
661-666 Duplicate of 190-195
684-686 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
687-688 Duplicate of 231-232
689 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
690 Duplicate of 234
691-701 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
702-704 Duplicate of 389-391
705-706 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
707-751 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
752 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1, (b)(7)(E)-5
753 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
754 (b)(2)-1, (b)(5)-1, (b)(6)-1, (B)(7)(O)-1, (b)(7)(E)-5
755-766 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
767 (b)(2)-1, (b)(5)-1, (b)(6)-1, (B)(7)(O)-1, (b)(7)(E)-5
768 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
769 (b)(2)-1, (b)(5)-1, (b)(6)-1, (B)(7)(O)-1, (b)(7)(E)-2,5
770-776 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
777 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1, (b)(7)(E)-6
778-781 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
782-783 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1, (b)(7)(E)-5
784-792 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
793 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1, (b)(7)(E)-5
794-796 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
797 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1, (b)(7)(E)-5
798-811 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1
812 (b)(2)-1, (b)(5)-1, (b)(6)-1, (b)(7)(C)-1, (b)(7)(E)-5

), 9,.9.9.9.9.9.9.9.0.0.0.9.0.0,0,.0,.9,9.9,0,0 .
X Deleted Page(s) X
X No Duplication Fee X
X  For this Page X

),9,0,0,9.9.9,9,0,0.0,0.9.9.9.9,0,0,0,0.0.0 ¢
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Obtaindé¥4a HEEEHch, Inc.

Interperso nal Development Area ——— Excelling
2013 2012 AllHQ
Competence and Professionalism
The employees here are competent and know how to get the job done. 3.50 372 104
My work unit is able to retain people with the right skills. 321 3.74 3.49
My talents are used well in the warkplace. 3.71 3.84 3.65
The people in my Division conduct themselves in a professional manner. 3.64 4.05 3.99
Empl i i job knowled, i .
mployees in my work unit share job knowledge with each other 3.86 4.04
Cooperation and Collaboration
This is a friendly and cooperative place to work. 3.54 © 416 387
The people in my Division treat each other with respect and consideration. 3.64 4.16 3.89
Employees share job knowledge outside of their work unit. 357" 3.83
REVE - - — -
l; VERSE higher = better) Iln my Plu|5|0n, some employees protect their own 3.09 308 297
interests above other considerations,
Employeeas in my work unit help each other out. 114 213
The +/- column indicates the items that demonstrated meaningful change and the direction of the change over time.

UNCLASSIFIED/AFSHS
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ObtainddNGIE {@BHHECh, Inc.

Appendix G: Climate ltem Results

I ntegritv Development Area ——> Excelling
+f- 2013 2312 AllHG

Fairness

lam trealted re‘-s.pectfully without regard to my race, gender, age, disability status, 400 4.00 424

sexual orientation, or cultural background.

People in my Division are treated in a fair and consistent manner. - 2.93 3.79 3.75

Leaders work well with employees of different backgrounds. © 368 31.B8 3.96

Integrity

Following the law is just as important as accomplishing the mission. 4.29 4.42 4,40

| helieve FBI executives {section chiefs, DADs, SACs, ADs, EADs, and above} set a

positive exampte for the organization by adhering to applicable rules, regulations, 3.92 4.12 3.92

and policies. .

The leadership in my Division demonstrates that a commitment ta ethics, integrity, ) 338 106 2.00

and compliance is an institutional priority. '

The +/- tolumn indicates the items that demonstrated meaningful change and the direction of the change over time.

UNCLASSIFIED/FSUe- 33
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ObtainM@Wﬂch, Inc.

. -
Appendix I: Climate Item Results
H H H Excelli
Organizational Collaboration Development Area ———> Excelling
+/- 2013 2012 AllHO

HQ/FO

| am able to work effectively with Headquarters Divisicns when required by my job. 425 411 a1

| am able to work effectively with Field Divisions when required by my job. 4.18 4.17 4,24

Icc

| feel a sense uf't:cimmunitv,,r [i,e.,_shared mission and values} with other employees + 4.00 359 3.94
across the Intelligence Community.

Qur mission depends on Ir?telllgence Community agencies and components sharing 4.10 229 4.28
knowledge and collaborating.
I have the opportunity to work directly with members of other Intelligence 418 4.06 2.04
Community agencies ar components when necessary. ) ) ’

My work products are improved when | can collaborate with colleagues from other 4.20 194 116
Intelligence Community agencies or components. ) ' '

- - - - - - it

My st'Jperwsor emphalsues coll_aboratlon and information sharing with other 4.09 4.06 4.05
Intelligence Community agencies or components.

How easy or difficult is it for you to share knowledge and coliaborate on work-

related matters with members of the IC who are outside your own IC agency or 390 3.77 3.59
component? B

How often do you share knowledge and collaborate on work-related matters with )

members of the Intelligence Community {IC) who are outside your own IC agency or 3.30 354 2.54
component?

The +/- column indicates the iterns that demonstrated meaningful change and the direction of the change over time.

UNCLASSIF]ED/ARGHE-
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Obtainm@fm&ﬁch, Inc.

Appendix J: Climate Item Results | [ ]

.’Ob RESOU rces . ) Development Area ———> Excelling

+f- ) 2013 2012 All HQ

Adwministrative Workload
The administrative/reporting requirements of my job are commensurate with
their impertance to mission accemplishment.

- 317 3.79 373

| have the tools needed to execute my administrative and reporting
requirements.

Tools, Technology, and Resources

| have sufficient resources {e.g., people, budget) to get my job done. 3.69 3.74 3.45
I have the technology needed (e.g. software, hardware, ete.) to get my job done,

367 3.68 3.88

315 3.56

The +/- column indicates the items that demonstrated meaningful change and the direction of the change over time.

UNCLASSIFIED/AFSHO- 37
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‘ ObtainmﬂF@ElBi’Mh, Inc. : : .

Appendix M: Climate Item Results ’_

Pay and Beneﬁts Development Area ——— Excelling

A 2013 2012 All HQ

Pay and Benefits
Considering everything, how satisfied are you with your pay? 4.00 4.16 3.86
Consideri hing, how satisfied ith 1 ensati B

G5l rng everyt |Ing 1] eqd are yol wi your tota compr ation [E g _ 3.50 416 3<B4
salary, bonus, henefits, etc.)?
In comparison with people in similar jobs in the private sector, | feel my total

. . . ) - 211 2.74 2.69

compensation (i.e., salary, bonus, benefits, etc.) is...

The +/- column indicates the items YThat demonstrated meaningiul change and the direction of the change aover time.

UNCLASSIFIED//FQEO- 40
. FBIL 18-CV-00262-582
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FEDERAL BUREAU OF
INVESTIGATION

POLICY DIRECTIVE

0754D

1. Policy Directive Title. [FBI Ethics and Integrity Program
2. Publication Date. 2015-02-02 )
3. Effective Date. 2015-02-02

4. Review Date. 2018-02-02

5. Primary Strategic Objective.
P2-Assign responsibility and own accountability.

|6. Authorities:

6.1. Office of Government Ethics [OGE] Regulations at Title 5 Code of Federal Reguiations
(CFR) Chapter XVI, Subchapter B

6.2. Department of Justice (DOJ]) Supplemental Regulations, at 5 CFR Sections (§)
3801.101-106

6.3. Conflict of Interest Statutes, Title 18 United States Code (U.S.C.) § 201-209

[Note: Additional authorities are listed in the FBI [Federal Bureau of Investigation] Ethics
and Integrity Program Policy Guide.

7. Purpose:

This directive promutgates the FBI Ethics and Integrity Program Policy Guide and all policies
and procedures contained therein.

8. Policy Statement:

8.1. "Public service is a public trust.” This principle underlies virtually all of the rules of
ethics for government employees. Each FBI employee has a responsibility, both to the
United States government (USG) and to its citizens, to place loyalty to the Constitution,
observance of United States (U.5.) laws, and public service above private gain. The laws
and rules that implement this principle and govern our personal and professional conduct
can be difficult to locate and apply. The policy guide (PG) that this directive promulgates .
brings together relevant rules from the OGE, DOJ, and the FBI, and it organizes them by
subject to make it easier for FBI personnel and those who advise them to find and apply
these standards.

8.2. As individual FBI employees, our goal to observe the highest standards of ethical
conduct in our personai and professional lives. Adherence to the standards and values set
[forth in this PG will help us to realize that objective.

8.3. Alf policies and procedures included in the PG are effective upon publication of this
directive or upon inclusion in the PG, as determined by the FBI deputy designated agency
ethics official (DDAEQ). Failure to abide by the provision or the policies and procedures
contained in the PG may subject an FBI employee to appropriate administrative or

UNCLASSIFIED
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UNCLASSIFIED

disciplinary actions.

9. Scope:

The FBI Ethics and Integrity Program Policy Guide promulgated by this directive applies to
lall FBI programs, operations, personnel, and activities, including employees on detail to or
from the FBI, as well as special government employees.

10. Proponent:

Office of Integrity and Compliance

11. Roles and Responsibilities:

Roles and functional responsibilities of the FBI Ethics and Integrity Program are outlined in
Section 2 of the FBI Ethics and Integrity Program Policy Guide.

12. Exemptions:

There are no exemptions to the broad application of this PG, however, there is only limited
application to special government employees of the FBI.

13. Supersession:
13.1. Policy Directive (PD) 0454D, FBI Ethics and Integrity Program
13.2. FBI Ethics and Integrity Program Policy Guide, 0454PG

14. References, Links, and Forms:
14.1 References

14.1.1 OGE Standards of Ethical Conduct for Employees of the Executive Branch
|Regulations; 5 CFR Parts 2634, 2635, 2636, 2637, 2638, and 2640

14.1.2. DOJ supplemental regulation, 5 CFR Part 3801

14.1.3. DOJ supplemental requlation, Personal Use of Government Property; 28 CFR § 45.4
14.1.4. Conflict of Interest Statutes, 18 U.5.C. § 201-209

14.1.5. Employment Discussions and Procurement, 41 U.5.C. § 423(c)
14.1.6. Foreign Agent Registration, 22 U.S.C. § 611, et seq.

14.1.7. Hatch Act Reform Amendments, 5 _U.S.C. § 7321-7326

14.1.8. Ethics in Government Act of 1978 (5 U.S.C. app.)

14.1.9. Acceptance of Travel Expenses, 5 CFR Part B07(a)

14.1.10. Acceptance of Travel Expenses, 31 U.5.C. § 1353

14.1.11. Acceptance of Travel Expenses, 41 CFR § 304-1.2

14.1.12. Government Employees Training Act, 5 U.S.C, § 4111

i
UNCLASSIFIED

OSC HA-17-0515 FBI000036
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14.13. Foreign Gifts and Decorations Act, 5 U.5.C. § 7342

14.1.14. Regulatory Code of Conduct, Executive Order (EQ) 12674 of 1989 {modified by EO

12731)

14.1.15. Procurement Integrity Restrictions, 41 U.5.C. § 423
14.1.16. Acceptance of Gifts From Outside Sources, 5 U.S.C. § 7353
14.1.17. Gifts Between Employees, 5 U.S.C. § 7351

14.1.18. Miscellaneous Receipts, 31 U.5.C. § 3302

14.1.19. Freedom of Information Act {(FOIA), 5 U.S.C. § 552
14.1.20. Privacy Act, 5 U.S.C. § 552a

14.1.21. Federal Advisory Committee Act (5 U.S.C. app)

14.1.22. Hatch Act Implementing Regulations, 5 CFR § 734.201-307 _

14.1.23. Additional references are listed in the PG.
14.2. Forms

14.2.1. OGE-450

14.2.2. SF-278

15. Key Words, Definitions, and Acronyms:
15.1. Key Words

15.1.1. Ethics

15.1.2. Integrity

15.1.3. Standards of conduct

15.1.4. Code of conduct

15.1.5. Motto

15.1.6. Core values

15.1.7. Rules of behavior

15.1.8. Ethical behavior

15.1.9. Gifts

15.1.10. Conflicts

15.1.11. Conflict of interest

15.1.12. Employment search

15.1.13. Post-government service employment
15.1.14. Impartiality

15.1.15. Misuse of position

15.1.16. Misuse of government property
15.1.17. Misuse of government time

iv
UNCLASSIFIED

OSC HAIT-0p1P B9 516



Obtained via FOIA by Judicial Watch, Inc.



Obtained via FOIA by Judicial Watch, Inc.

UNCLASSIFIED

16.1.2. FBI Ethics Pocket Guide

Sponsoring Executive Approval

Name:[Patrick W. Kelley

Title:Assistant Directer, Security Division

Stakeholder Approval

Name:|Kevin L. Perkins

Title:|Associate Deputy Director

Final Approval

Name:|Mark F. Giuliano

Title:|Deputy Director

UNCLASSIFIED
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FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

4.2.3.7. 41 C.F.R. §102-42.15 Under what circumstances may an employee
retain a foreign gift or decoration? (GSA Federal Property
: Management Regulations) .......c.coeccvrernnne ettt benen
4238 41CF.R. §102-42.20 What is the typical disposition process
for gifts and decorations that employees are not authorized to
retain? (GSA Federal Property Management Regulations) .........cccu...
4.2.3.9. 41 C.F.R. §102-42.25 Who retains custody of gifts and decorations
pending disposal? (GSA Federal Property Management
Regulations) ....ccvvieriimiiiiiniiiniicic i nses e s
4.2.3.10. 41 C.F.R. §102-42.30 Who is responsible for the security, care
and handling, and delivery of gifts and decorations to GSA, and
all costs associated with such functions? (GSA Federal Property
Management Regulations) ......cccooeccmrrenieecnmrrrrrnrecneinressessnmsessssessneseeens
4.2.3.11.41 C.F.R. §102-42.40 When is an appraisal necessary? (GSA
Federal Property Management Regulatlons)
4.2.3.12. 41 C.F.R. §102-42.45 What is my agency’s respon51b111ty for
establishing procedures for obtaining an appraisal? (GSA Federal
Property Management Regulations) ........cccoriiienmneciimrencensmecennns
4.2.3.13. 41 C.F.R. §102-42.50 What types of appraisals may my agency
consider? (GSA Federal Property Management Regulations)............
4.2.3.14. DOJ Order 2400.3A, CHAPTER 6. Gifts, Justice Property
Management Order .......oocoiiiiiinmienciin st cr et aneaein e
4.2.4 Lobbyist Gift Ban — FBI Director ONLY ........ooocecievinceimrercrerncneens
Gifts Between EMPIOYEES .....cooccciiiniicneccinnccinincccnne s secscnnssesessasseessnsoncaenns
43.1. . Office of Government Ethics Regulations Related to Gifts Between

Employees — 5 C.F.R. §2635.301-304 ... oo :

43.1.1. 5 C.F.R. §2635.301 OVEIVIEW ..ovvevvviiierrrerscceminesnessanesssssnsssnsessnsanenes
4.3.1.2. 5 C.F.R. §2635.302 General Standards...........cccocemeeriecrnvceenrcvnenienns
4.3.1.3. 5C.F.R. §2635.303 Definitions ......coccccieriinniiienienniiioninniencceseeecacanes
4.3.1.4. 5C.FR. §2635.304 EXCEPLONS ....ceomreeiiiiincienceineceeests s ssaesisae s
Gifts 10 the FBI/DOJ ..ottt s e e snsssssn s nvsssssssssssessessessensanss
44.1. General Gift Acceptance AUROTITIES ....cvcvvvriivcvrrnnirrrseressrrerrresssnres
44.1.1. Statutory Background of Gift Authorities...........c.oeceeimencciinneccnccnne.
4.4.12. 28 US.C. § 524 (Availability of Appropriations) .........cceeerrereecerreenns
4.4.1.3. DOIJ Order 2400.2, Solicitation and Acceptance of Gifts to the

DEPATIIMENT . ... s veeesne s e ssnssrrssassnnnssesen

4.4.1.4. General DOJ Gift Acceptance Delegation......... et
4.4.2. FBI Gift Acceptance AULhOTILY ...c.cuccvuvieiieieeemerieee e renes e reenes
4.4.3. FBI General Gift Acceptance Procedures..........ccoccvveeecinenenne rtereteereens

4.4.4. Investigation/Case-Specific Gift Acceptance Authority ..........ccveeeiieene
4,4.4.1. Investigation/Case-Specific DOJ Gift Acceptance Delegation ..........
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Preamble: A Message from the Director

A Commitment to Institutional and Individual Integrity

Uncompromising institutional and individual integrity are core values of the FBI. In fact,
integrity is the value that binds together the very fabric of our institutional identity. It defines
us and what we stand for; it is how we operate and how we measure our success. In short,
integrity is the touchstone for everything we do.

It is our policy to comply fully with all laws, regulations, and rules governing our operations,
programs and activities. We cannot and do not countenance disregard for the law for the sake
of expediency in anything we do. The FBI expects its personnel to ascertain what iaws and
regulations govern the activities in which they engage, to acquire sufficient knowledge of those
laws to permit each employee to understand what the law requires, and to conform their
personal and professional condiict accordingly. Further, the FBI requires its employees to report
to proper authority any known or suspected failures to adhere to the law by themselves or
others. :

Additionally, as individual FBI employees, it is our policy to adhere to the highest standards of
ethical conduct. In this regard, | believe that all FBI employees want to do the “right thing” but
determining what is “right” is sometimes difficult to discern. This Manual brings together
relevant rules from the Office of Government Ethics, the Department of Justice, and the FBIl and
organizes them by subject to make it easier for FBI personnel and those who advise them to
find and apply the standards governing individual ethical conduct.

While some of these rules are complex, they all are based on one fundamental precept: Public
service is a public trust. Those of us lucky enough to serve the public in and through this great
organization must adhere to that principle in everything we do. We have many extremely
difficult challenges ahead of us. We cannot meet those challenges without the trust and
support of the American people. We understand that their trust is earned not given. We are
committed to earning it. Adherence to the standards and values set forth in this Manual is an
important step in that direction.

James B. Comey

Director
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1. Scope

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

1.1. Purpose

The purpose of this Policy Guide is to establish and describe the FBI Ethics and Integrity
Program as well as to implement the Standards of Ethical Conduct for Employees of the
Executive Branch and related requirements. This Guide intended to provide in depth legal
guidance, policy, and procedures for CDCs, ADCs, and other Bureau legal staff, in one
document, regarding the the Ethics Standards established by Federal statutes, Office of
Government Ethics regulations, DOJ requirements, the FBI Core Values, the Code of Conduct,
and related FBI policies and procedures related to these standards.

Special missions and needs of the Department of Justice and the FBI have led to the
establishment of Departmental and FBI-specific regulations and policies. The FBI Ethics and
Integrity Program is designed to create an environment where ali employees are capable of
readily recognizing and resolving ethical issues. This is accomplished by making available
effective training and advice; by providing correct, consistent, and authoritative determinations
when needed; and by ensuring that all violations of ethics and refated requirements are
promptly and appropriately addressed.

For guidance on recordkeeping related to the matters covered by this PG, please go to the
Records Management Division (RMD) Intranet site and sce Classification 319, Managing the
FBI'’s Records.

1.2. Applicability

This Guide applies to all FBf employees, including employees on detail with the FBi and Special
Government Employees as described herein. Applicability of Office of Government Ethics (OGE})
Regulations and the Department’s supplementary regulations are governed by Office of
Government Ethics regulation. {See 5 C.F.R. §2635.104, as modified by S C.F.R. §3801.101}.

“Employees” is defined by OGE, and we have incorporated its definition, (See section
4.1.1.2.(h).) Contractors are not subject to the standards or to almost everything else covered
in this PG. Specific sections to the contrary are noted. This Guide is binding on and for all FBI
employees. Its provisions are not binding on nonemployees, unless specifically noted
otherwise. It may, and often should, be used for guidance in the areas it covers for al
personnel. Any questions about the extent to which an individual is covered by this Guide must
be referred to the Office of Integrity and Compliance.

I-1
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Certain types of conduct pertaining to these conflicts constitute criminal violations of Federal
law. Willful or culpably negligent violations of the other standards or the Code of Conduct
discussed in this Guide may be addressed as misconduct or performance matters warranting
adverse personnel action,

1.3. How to Use this Guide

This Guide is divided into chapters and subchapters by subject matter. We have attempted to
reference all generally applicable policies related to each topic discussed. For purpases of
clarity, this Guide contains color-coded fonts that are associated with the source of the policy
addressed within each chapter. This Guide is specifically formatted, therefore, to be read by
users viewing the Guide online and/or in color print form. The following key is used throughout
the Guide:

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

Users are invited to bring to our attention any relevant source materials that would help shed
light on policies within the addressed topic areas or to suggest the inclusion of new topic areas
to be developed within this Guide. Such suggestions and recommendations should be directed
to the Office of Integrity and Compliance point of contact, noted on the cover of this Guide.

1.4. Intended Audience .

This Guide is for all FBI Employees. For a quick reference to ethics guidance, please refer to the
Ethics Pocket Guide.

1-2
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2. Roles and Functional Responsibilities

Legend

Black font: Statutory, Office of Government Ethlcs and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

This section describes and defines the roles and responsibilities of the various entities involved
in the administration of the FBI Ethics and Integrity Program.

2.1. Authorities External to the FBI, the U.S. Office of Government Ethics
2.11. 5C.F.R. §2638.102 General policies

The Office of Government Ethics [OGE] provides overall direction and leadership concerning
executive branch policies related to preventing conflicts of interest. The Head of each Agency
has primary responsibility for the administration of the "ethics in Government" program within
his or her agency, [OGE] carries out its leadership role by:

(1} Providing information on and promoting ethical standards in executive agencies;

(2) Consulting with agencies regarding their agency ethics programs and assisting them in
interpreting ethics rules and regulations;

{3) Developing rules and regulations pertaining to conflicts of interests and standards of
conduct;

(4) Monitoring compliance with the public and confidential financial disclosure requirements;
{5) Establishing a formal advisory opinion service; and,
{6) Evaluating the effectiveness of programs designed to prevent conflicts of interests.

2.1.2. 5 C.F.R. §2638.203 Duties of the Designated Agency Ethics Official

The Department of Justice’s Designated Agency Ethics Official {DAEQ) shall coordinate and
manage the Agency's Ethics Program. The Program consists generally of:

" (1) Liaison with the Office of Government Ethics;
{2) Review of financial disclosure reports;
(3) Initiation and maintenance of ethics education and training programs; and,

{4) Monitoring administrative actions and sanctions.
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disclosure of all relevant facts and circumstances. However, reliance on an agency ethics
counselor’s advice may not protect the employee from prosecution if the employee's conduct
violates a criminal statute, Good faith reliance on the informal advice of an agency ethics
counselor, however, may be taken into account by the Department of Justice in the selection of
cases for prosecution.

(d) An employee’s disclosures to an agency ethics counselor are not protected by an attorney-
client privilege. Title 28 U.S.C. §535 requires an agency ethics counselor to report any
information the official receives relating to a violation of the criminal code, including the
standards of conduct provisions in Title 18 of the United States Code.
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(n) Employees shall endeavor to avoid any actions creating the appearance that they are
violating the law or the éthical standards promulgated pursuant to this order.”

3.3. 28 C.F.R. § 45 Employee responsibilities (DOJ Employee Conduct Regulations)

§ 45.1 Cross-reference to ethical standards and financial disclosure regulations.

Employees of the Department of Justice are subject to the executive branch-wide Standards of
Ethical Conduct at 5 C.F.R. part 2635, the Department of Justice regulations at 5 C.F.R. part
3801 which supplement the executive branch-wide standards, the executive branch-wide
financial disclosure regulations at S C.F.R. part 2634 and the executive branch-wide employee
responsibilities and conduct regulations at S C.F.R. part 735.

§ 45.2 Disqualification arising from personal or political relationship.

{a) Unless authorized under paragraph (b) of this section, no employee shall participate in a
criminal investigation or prosecution if he has a personal or political relationship with: .

(1) Any person or organization substantially involved in the conduct that is the subject of the
investigation or prosecution; or

(2) Any person or organization which he knows has a specific and substantial interest that
would be directly affected by the outcome of the investigation or prosecution. ’

(b) An employee assigned to or otherwise participating in a criminal investigation or
prosecution who believes that his participation may be prohibited by paragraph (a) of this
section shall report the matter and all attendant facts and circumstances to his supervisor at
the level of section chief or the equivalent or higher. If the supervisor determines that a
personal or political relationship exists between the employee and a person or organization
described in paragraph (a) of this section, he shall relieve the empioyee from participation
uniess he determines further, in writing, after full consideration of all the facts and
circumstances, that:

(1) The relationship will not have the effect of rendering the employee's service less than fully
impartial and professional; and

(2) The employee's participation would not create an appearance of a conflict of interest likely
to affect the public perception of the integrity of the investigation or prosecution,

{c) For the purposes of this section:

(1) Political relationship means a close identification with an elected official, a candidate
(whether or not successful) for elective, public office, a political party, or a campaign
organization, arising from service as a principal adviser thereto or a principal official thereof;
and

(2) Personal relationship means a close and substantial connection of the type normally viewed
as likely to induce partiality. An employee is presumed to have a personal relationship with his
father, mother, brother, sister, child and spouse. Whether relationships (including friendships)
of an employee to other persons or organizations are "personal” must be judged on an
individual basis with due regard given to the subjective opinion of the employee.
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(d) This section pertains to agency management and is not intended to create rights
enforceable by private individuals or organizations. :

§ 45.3 Disciplinary proceedings under 18 U.5.C. 207{j).

(a) Upon a determination by the Assistant Attorney General in charge of the Criminal Division
(Assistant Attorney General), after investigation, that there is reasonable cause to believe that a
former officer or employee, including a former special Government employee, of the
Department of Justice {former departmental employee) has violated 18 U.5.C. 207(a), (b} or (¢},
the Assistant Attorney General shall cause a copy of written charges of the violation(s) to be
served upon such individual, either personally or by registered mail. The charges shall be
accompanied by a notice to the former departmental employee to show cause within a
specified time of not less than 30 days after receipt of the notice why he or she should not be
prohibited from engaging in representational activities in relation to matters pending in the
Department of Justice, as authorized by 18 U.S.C. 207{j), or subjected to other appropriate
disciplinary action under that statute. [Editor's Note: The remainder of this section is procedural
and is not included in the section.] o

§ 45.4 Personal use of Government property.

{a} Employees may use Government property only for official business or as authorized by the
Government. See 5 C.F.R. 2635.101(b){9), 2635.704(a)}. The following uses of Government office
and library equipment and facilities are hereby authorized:

(1) Personal uses that involve only negligible expense (such as electricity, ink, small amounts
of paper, and ordinary wear and tear); and

(2) Limited personal telephone/fax calls to locations within the office’s commuting area, or that
are charged to non-Government accounts.

(b) The foregoing authorization does not override any statutes, rules, or regulations governing
the use of specific types of Government property {e.g. internal Departmental policies governing
the use of electronic mail; and 41 C.F.R. (FPMIR} 101-35.201, governing the authorized use of
long-distance telephone services), and ma\{ be revoked or limited at any time by any supervisor
or component for any business reason.

(c) In using Government property, employees should be mindful of their responsibility to
protect and conserve such property and to use official time in an honest effort to perform

official duties. See 5 C.F.R. 2635.101(b}{9], 2635.704{a}, 2635.705(a}.
§ 45.10 Procedures to promote compliance with crime victims' rights obligations.

[Editor's Note: This section implements the provisions of the Justice for All Act that relate to
protection of the rights of crime victims. See 18 U.5.C. 3771 and is not included in this section.]

& 45.11 Reporting to the Office of the inspector General.

Department of Justice employees have a duty to, and shall, report to the Department of Justice
Office of the Inspector General, or to their supervisor or their component's internal affairs
office for referral to the QOffice of the Inspector General:
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(a) Any allegation of waste, fraud, or abuse in a Department program or activity;

(b} Any allegation of criminal or serious administrative misconduct on the part of a Department
employee {except those allegations of misconduct that are required to be reported to the
Department of Justice Office of Professional Responsibility pursuant to § 45.12); and

(c) Any investigation of allegations of criminal misconduct against any Department employee.
[For additional information, FBI employees can go to www.justice.gov/oig/]

§ 45.12 Reporting to the Department of Justice Office of Professional Responsibility.

Department employees have a duty to, and shall, report to the Department of Justice Office of
Professional Responsibility (DOJ-OPR), or to their supervisor, or their component's internal
affairs office for referral to DOJ-OPR, any allegations of misconduct by a Department attorney
that relate to the exercise of the attorney's authority to investigate, litigate or provide legal
advice, as well as allegations of misconduct by law enforcement personnel when such
allegations are related to allegations of attorney misconduct within the jurisdiction of DOJ-OPR.

§ 45.13 Duty to cooperate in an official investigation.

Department employees have a duty to, and shall, cooperate fully with the Office of the
Inspector General and Cffice of Professional Responsibility, and shall respond to questions
posed during the course of an investigation upon being informed that their statement will not
be used to incriminate them in a criminal proceeding. Refusal to cooperate could lead to
disciplinary action.

3.4. FBI Core Values
(a) The FBI's Core values are:
- Rigorous obedience to the Constitution of the United States;

- Respect for the dignity of all those we protect;
--Compassion; .

- Faimess;
- Uncompromising personal and institutional integrity; and
- Accountability by accepting responsibility for our actions and decisions and their

CONSEQUEnces; _
- Leadership, by example, both personal and professional; and

- Diversity.

{b} The FBI Core values have been promulgated by the Director, upon the recommendation of a
representative group of FB! personnel, as follows:

The strategic plan for accomplishing the FBI’s mission must begin by identifying the core values
which need to be preserved and defended by the FBI in pérforming its statutory mission. Those
values are: rigorous obedience to the Constitution of the United States; respect for the dignity
of all those we protect; compassion; fairness; uncompromising persenal and institutional
integrity; accountability by accepting responsibility for our actions and decisions and their
consequences; and leadership, by example, both personal and professional. These values do
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not exhaust the many goals which we wish to achieve, but they capsulate them as well as can
be done in a few words. Qur vaiues must be fully understood, practiced, shared, vigorously
defended and preserved,

Observance of these core values is our guarantee of excellence and prosperity in performing
the FBI's national security and criminal investigative functions. Rigorous obedience to
constitutional principles ensures that individually and institutionally we always remember that
constitutional guarantees are more important than the outcome of any single interview, search
for evidence, or investigation. Respect for the dignity of all whom we protect reminds us to
wield law enforcement powers with restraints and to recognize the natural human tendency to
be corrupted by power and to become callous in its exercise. Fairness and compassion ensure
that we treat everyone with the highest regard for constitutional, civil and human rights.
Personal and institutional integrity reinforce each other and are owed to the Nation in
exchange for the sacred trust and great authority conferred upon us.

We who enforce the law must not merely obey it. We have an obligation to set a moral
example which those whom we protect can follow. Because the FBI's success in accomplishing
its mission is directly related to the support and cooperation of those we protect, these core
values are the fiber which holds together the vitality of the institution.

3.5. FBI Motto .
The FBI's Code of Conduct and Core Values are reflected in our Motto:
"Fidelity, Bravery and integrity."

These terms are defined in Merriam-Webster Dictionary, © 2006-7 by Merriam-Webster, Inc.,
as follows:

(a) Fidelity: "The quality or state of being faithful” and "strict and continuing faithfuiness to an
obligation, trust, or duty."

(b) Bravery: "The quality or state of being brave; courage.” The term "brave" is defined as
"having or showing courage.”" "Courage" is defined as "mental or moral strength to venture,
persevere, and withstand danger, fear, or difficulty.”

(c) Integrity: "Firm adherence to a code of especially moral and artistic values" and
"trustworthiness and incorruptibility to a degree that one is incapable of being false to a
trust, responsibility, or pledge.”
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organizations as well as to foreign, State, and local governments, including the Government of
the District of Columbia. It does not include any agency or other entity of the Federal
Government or any officer or employee thereof when acting in his official capacity on behalf of
that agency or entity.

(1) Special Government employee means those executive branch officers or employees-
specified in 18 U.S.C. 202(a). A special Government employee is retained, designated,
appointed, or employed to perform temporary duties either on a full-time or intermittent basis,
with or without compensation, for a period not to exceed 130 days during any consecutive 365-
day period.

(m) Supplemental agency regulation means a regulation issued pursuant to §2635.105.

4.1.1.3. 5 C.F.R. §2635.103 Applicability to members of the uniformed
services.

Editor’s Note: This section does not apply to the FBI and is, therefore, omitted.
4.1.14. 5C.F.R. §2635.104 Applicability to employees on detail/assignment.

{a) Details/assignments to other agencies. Except as provided in paragraph (d) of this section,
an employee on detail, including a uniformed officer on assignment, from his employing agency
to another agency for a period in excess of 30 calendar days shall be subject to any supplemental
agency regulations of the agency to which he is detailed rather than to any supplemental agency
regulations of his employing agency.

Application of Ethics Rules to Personnel Detailed or Assigned to Another Agency from the
FBI

Professional Staflf Employees: FBI professional staff employees who are detailed or assigned
to another agency for a period in excess of 30 calendar days are subject to ethics rules and
regulations of the receiving agency.

Special Agents: FBI Special Agents remain subject to the ethics rules and regulations
applicable to all FBI employees, including the Standards of Conduct (SOC) and all policies
expressed in this Guide notwithstanding a detail or assignment to another agency. See Section
4.1.4, Supplemental Standards of Conduct for DOJ Employees.

All FBI Employees: All FBI employees detailed or assigned to another agency remain subject
to:

« More extensive restrictions on their political activities under the Hatch Act (5§ US.C.
§87321-7326) See Section 7.1.; and

» FBI conditions of employment (e.g., prepublication review requirements). See Section 6.5,
Prepublication Review,

Application of Ethics Rules to Personnel Detailed or Assigned to the FBI

All Federal employees detailed/assigned to work in the FBI for 30 calendar days or more from
other agencies must comply with the:

e Ethics rules and regulations applicable to FBI employees, including the Standards of
Conduct and all policies expressed in this Guide,
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providing ethics counseling regarding the application of this part, to one or more deputy ethics
officials [FBI AD, Office of Integrity and Compliance].

(b) Employees who have questions about the application of this part or any supplemental
agency regulations to particular situations should seek advice from an agency ethics official [FBI
DDAEQ or FBI Ethics Counselor]. Disciplinary action for violating this part or any
supplemental agency regulations will not be taken against an employee who has engaged in
conduct in good faith reliance upon the advice of an agency ethics official, provided that the
employee, in seeking such advice, has made full disclosure of all relevant circumstances. Where
the employee’s conduct violates a criminal statute, reliance on the advice of an agency ethics
official cannot ensure that the employee will not be prosecuted under that statute. However, good
faith reliance on the advice of an agency ethics official is a factor that may be taken into account
by the Department of Justice in the selection of cases for prosecution. Disclosures made by an
employee to an agency ethics official are not protected by an attorney-client privilege. An
agency ethics official is required by 28 U.S.C. 535 to report any information he receives relating
to a violation of the criminal code, title 18 of the United States Code.

4.1.2. 5 C.F.R. §735 Employee Responsibilities and Conduct {(Office of Personnel
Management Regulations)

4.1.2.1.  OPM Regulation — 5 C.F.R. §735.103

In addition to the standards of conduct in Subpart B [Gambling, Conduct that Safeguard the
Examination Process, Conduct Prejudicial to the Government] of this part, an employee shall
comply with the standards of ethical conduct in 5 C.F.R. 2635, as well as any supplemental
regulation issued by the employee’s agency under 5 C.F.R. 2635.105. An employee’s violation
of those regulations may cause the employee’s agency to take disciplinary action or corrective
action as that term is used in 5 C.F.R. part 2635. Such disciplinary action or corrective action
may be in addition to any penalty prescribed by law.

4.1.3. 28 C.F.R. §45 Employee responsibilities (DOJ Employee Conduct
Regulations)

[See also Section 3, Code of Conduct]
4.1.4. Supplement Standards of Ethical Conduct for DOJ Employees
4.1.4.1. DOJ Supplemental Regulation — 5 C.F.R. §3801.101

In accordance with §2635.105 of this title, the regulations in this part apply to employees of the
Department of Justice and supplement the Standards of Ethical Conduct for Employees of the
Executive Branch in part 2635 of this title. In addition to the regulations contained in part 2635
of this title and this part, employees are subject to the conduct regulations contained in part 735
of this title and 28 C.F.R. part 45.

4.1.42. DOJ Supplemental Regulation — 5 C.F.R. §3801.102

Notwithstanding a detail or assignment to another entity, any Special Agent of the Federal
Bureau of Investigation or Drug Enforcement Administration who is subject to the regulations or
standards of ethical conduct of that entity pursuant to §2635.104 of this title shall also remain
subject to the regulations in this part.
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United States Parole Commission

(b) Employees serving in positions within the Department but outside of the components
designated in paragraph (a) of this section must continue to treat the entire Department of Justice
as their employing agency for purposes of the gift rules of subpart B of part 2635 of this title and
the application of the teaching, speaking and writing provisions found in §2635.807 of this title.

4.2. Gifts from Outside Sources to Employees

The following rules concern gifts from outside sources to individual employees. They apply
regardless of whether an FBI employee is on or off duty. The rules governing gifts between
employees or gifts to the FBI are covered in Sections 4.3. and 4.4. respectively of this Guide.

4.2.1. Office of Government Ethics Regulations
4.2.1.1. 5 C.F.R, §2635.201 Overview.

This subpart contains standards that prohibit an employee from soliciting or accepting any gift
from a prohibited source or given because of the employee’s official position unless the item is
excluded from the definition of a gift or falls within one of the exceptions set forth in this
subpart.

4.2.1.2. 5C.F.R. §2635.202 General standards.

(a) General prohibitions. Except as provided in this subpart, an employee shall not, directly or
indirectly, solicit or accept a gift:

(1) From a prohibited source; or
(2) Given because of the employee’s official position.

Example 1: A local bus company offers free rides for one week, but only to FBI personne!
assigned to the Headguarters building. Because the free rides are gifts and were only offered to
FBI personnel, it is clear that such a gift was given as a resuit of the employee’s official position.
Acceptance of the free rides would be legally objectionable.

Example 2: This time the local bus company offers free rides to everybody who works ina
particular building. An FBI Field Office rents some of the building ’s office space. While many
people who work in the building are FBI personnel, other individuals work for private sector
companies. In this scenario the free rides are not offered to FBI personnel because of their

official position. Rather, the free rides were offered because these personnel work in a particular -
building; therefore, acceptance of the free rides by FBI employees would not be legally
objectionable.

(b) Relationship to illegal gratuities statute. Unless accepted in violation of paragraph (c)(1) of
this section, a gift accepted under the standards set forth in this subpart shall not constitute an
illegal gratuity otherwise prohibited by 18 U.S.C. 201(c)(1)(B).

(c) Limitations on use of exceptions. Notwithstanding any exception provided in this subpart,
other than §2635.204(j), an employee shall not:

(1) Accept a gift in return for being influenced in the performance of an official act;

(2) Solicit or coerce the offering of a gift;
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(2) Given to any other person, including any charitable organization, on the basis of
designation, recommendation, or other specification by the employee, except as permitted for
the disposition of perishable items by §2635.205(a)(2) of this chapter.

Example 1: An employee who must decline a gift of a personal computer pursuant to this subpart
may not suggest that the gift be given instead to one of five charitable organizations whose
names are provided by the employee. '

(g) Vendor promotional training means training provided by any person for the purpose of
promoting its products or services. It does not include training provided under a Government
contract or by a contractor to facilitate use of products or services it furnishes under a
Government contract.

[57 FR 35042, Aug. 7, 1992, as amended at 60 FR 51667, Oct. 3, 1995; 63 FR 69993, Dec. 18,
1998; 64 FR 2422, Jan. 14, 1999]

4.2.14. 5 C.F.R. §2635.204 Exceptions.

The prohibitions set forth in §2635.202(a) do not apply to a gift accepted under the
circumstances described in paragraphs (a) through (1) of this section, and an employee’s
acceptance of a gift in accordance with one of those paragraphs will be deemed not to violate the
principles set forth in §2635.101(b), including appearances. Even though acceptance of a gift
may be permitted by one of the exceptions contatned in paragraphs (a) through (1) of this section,
it is never inappropriate and frequently prudent for an employee to decline a gift offered by a
prohibited source or because of his official position.

(a) Gifts of $20 or less. An employee may accept unsolicited gifts having an aggregate market
value of $20 or less per source per occasion, provided that the aggregate market value of
individual gifts received from any one person under the authority of this paragraph shall not
exceed $50 in a calendar year. This exception does not apply to gifts of cash or of investment
interests such as stock, bonds, or certificates of deposit. Where the market value of a gift or the
aggregate market value of gifts offered on any single occasion exceeds $20, the employee may
not pay the excess value over $20 in order to accept that portion of the gift or those gifts worth
$20. Where the aggregate value of tangible items offered on a single occasion exceeds $20, the
employee may decline any distinct and separate item in order to accept those items aggregating
$20 or less.

Example 1: An employee of the Securities and Exchange Commission and his spouse have bheen
invited by a representative of a regulated entity to a Broadway play, tickets to which have a face
value of $30 each. The aggregate market value of the gifis offered on this single occasion is $60,
$540 more than the $20 amount that may be accepted for a single event or presentation. The
employee may not accept the gift of the evening of entertainment. He and his spouse may attend
the play only if he pays the full $60 value of the two tickets.

Example 2: An employee of the Defense Mapping Agency has been invited by an association of
cartographers to speak about his agency’s role in the evolution of missile technology. At the
conclusion of his speech, the association presents the employee a framed map with a market
value of $18 and a book about the history of cartography with a market value of 315. The
employee may accept the map or the book, but not both, since the aggregate value of these two
tangible items exceeds 320.
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Example 3: On four occasions during the calendar year, an employee of the Defense Logistics
Agency was given gifts worth $10 each by four employees of a corporation that is a DLA
contractor. For purposes of applying the yearly 8§50 limitation on gifts of 820 or less from any
one person, the four gifts must be aggregated because a person is defined at $2635.102(k) to
mean not only the corporate entity, but its officers and employees as well. However, for purposes
of applying the 350 aggregate Himitation, the employee would not have to include the value of a
birthday present received from his cousin, who is employed by the same corporation, if he can
accept the birthday present under the exception at $26335.204(b) for gifts based on a personal
relationship.

Example 4: Under the authority of 31 U.S.C. 1353 for agencies to accept payments from non-
Federal sources in connection with attendance at certain meetings or similar functions, the
Environmental Protection Agency has accepted an association’s gift of travel expenses and
conference fees for an employee of its Office of Radiation Programs to atiend an international
conference on '‘The Chernoby! Experience.’’ While at the conference, the employee may accept
a gift of 820 or less from the association or from another person attending the conference even
though it was not approved in advance by the EPA. Although 31 US.C. 1353 is the only
authority under which an agency may accept gifts from certain non-Federal sources in
connection with its employees’ attendance at such functions, a gift of $20 or less accepted under
$2633.204(a) is a gift to the employee rather than to his employing agency.

Example 3: During off-duty time, an employee of the Department of Defense (DOD) attends a
trade show involving companies that are DOD contractors. He is offered a $15 computer
program disk at X Company's booth, a $12 appointments calendar at Y Company’s booth, and a
deli lunch worth 88 from Z Company. The employee may accept all three of these items because
they do not exceed 820 per source, even though they total more than $20 at this single occasion.

Example 6: An FBI management program analyst receives several promotional items while
attending a conference. Specifically, she receives an ABC Inc. T-shirt, an XYZ Co. ball cap, and
an JKL LTD. pen set. None of these items were given as part of the conference registration fee;
rather she collected them as she went from one vendor display to another. All three items are
valued at 815. As the three gifts clearly come from three separate sources, she may keep all of
them even though they were given to the employee at the same conference. Contrast this with the
acceptance of the three items from one vendor. Since the total value of the three items from the
same vendor exceeds the $20 per occasion rule, the employee may only retain one item.

(b) Gifts based on a personal relationship. An employee may accept a gift given under
circumstances which make it clear that the gift is motivated by a family relationship or personal
friendship rather than the position of the employee. Relevant factors in making such a
determination include the history of the relationship and whether the family member or friend
personally pays for the gift.

Example 1: An employee of the Federal Deposit Insurance Corporation has been dating a
secretary employed by a member bank. For Secretary’s Week, the bank has given each secretary
2 tickets to an off-Broadway musical review and has urged each to invite a family member or
Sriend to share the evening of entertainment. Under the circumstances, the FDIC employee may
accept his girifriend’s invitation to the theater. Even though the tickets were initially purchased
by the member bank, they were given without reservation to the secretary to use as she wished,
and her invitation to the employee was motivated by their personal friendship.
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Example 2: Three partners in a law firm that handles corporate mergers have invited an
employee of the Federal Trade Commission to join them in a golf tournament at a private club at
the firm's expense. The entry fee is 3500 per foursome. The employee cannot accept the gift of
one-quarter of the entry fee even though he and the three partners have developed an amicabie
relationship as a result of the firm’s dealings with the FTC. As evidenced in part by the fact that
the fees are to be paid by the firm, it is not a personal friendship but a business relationship thai
is the motivation behind the partners’ gifl.

Example 3: Over the last five (5) vears, an FBI communications specialist has had frequent
official dealings with the Vice President for Government Relations for XYZ movie company. The
twa recently discover that they attended the same college. The VP suggests getling together for
lunch at a restaurant at the VP's expense. It would be legally objectionable for the
communications specialist to accept the offer of lunch if the cost exceeds $20. While there is an
extended history of official dealings between the communications specialist and the VP, there is
no suggestion of a personal friendship in this instance, the old school ties notwithstanding,.

(c) Discounts and similar benefits. In addition to those opportunities and benefits excluded
from the definition of a gift by §2635.203(b)(4), an employee may accept:

(1) Reduced membership or other fees for participation in organization activities offered to
all Government employees or all uniformed military personnel by professional organizations if
the only restrictions on membership relate to professional qualifications; and

(2) Opportunities and benefits, including favorable rates and commercral discounts not
precluded by paragraph (¢)(3) of this section:

(i) Offered to members of a group or class in which membership is unrelated to
Government employment;

(ii) Offered to members of an organization, such as an employees’ association or agency
credit union, in which membership is related to Government employment if the same offer is
broadly available to large segments of the public through organizations of similar size; or

(iii) Offered by a person who is not a prohibited source to any group or class that is not
defined in a manner that specifically discriminates among Government employees on the
basis of type of official responsibility or on a basis that favors those of higher rank or rate of
pay; provided, however, that

(3) An employee may not accept for personal use any benefit to which the Government is
entitled as the result of an expenditure of Government funds.

Example 1: An employee of the Consumer Product Safety Commission may accept a discount of
$50 on a microwave oven offered by the manufacturer to all members of the CPSC employees’
association. Even though the CPSC is currently conducting studies on the safety of microwave
ovens, the 350 discount is a standard offer that the manufacturer has made broadly available
through a number of similar organizations to large segments of the public.

Example 2. An Assistant Secretary may not accept a local country club’s offer of membership to
all members of Department Secretariats which includes a waiver of its $3,000 membership
initiation fee. Even though the country club is not a prohibited source, the offer discriminates in
Javor of higher ranking officials.
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Example 3: The administrative officer for a district office of the Immigration and Naturalization
Service has signed an INS order to purchase 50 boxes of photocopy paper from a supplier whose
literature advertises that it will give a free briefcase to anyone who purchases 50 or more boxes.
Because the paper was purchased with INS funds, the administrative officer cannot keep the
briefcase which, if claimed and received, is Government property.

{d) Awards and honorary degrees.

(1) An employee may accept gifts, other than cash or an investment interest, with an
aggregate market value of $200 or less if such gifts are a bona fide award or incident to a bona
fide award that is given for meritorious public service or achievement by a person who does
not have interests that may be substantially affected by the performance or nonperformance of
the employee’s official duties or by an association or other organization the majority of whose
members do not have such interests. Gifts with an aggregate market value in excess of $200
and awards of cash or investment interests offered by such persons as awards or incidents of
awards that are given for these purposes may be accepted upon a written determination by an
agency ethics official that the award is made as part of an established program of recognition:

(i) Under which awards have been made on a regular basis or which is funded, wholly or in
part, to ensure its continuation on a regular basis; and

(i1} Under which selection of award recipients is made pursuant to written standards.

{2) An employee may accept an honorary degree from an institution of higher education as
defined at 20 U.S.C. 1141(a) based on a written determination by an agency ethics official that
the timing of the award of the degree would not cause a reasonable person to question the
employee’s impartiality in a matter affecting the institution.

(3) An employee who may accept an award or honorary degree pursuant to paragraph (d)(1)
or (2) of this section may also accept meals and entertainment given to him and to members of
his family at the event at which the presentation takes place.

Example 1: Based on a determination by an agency ethics official that the prize meets the
criteria sef forth in $2635.204(d)(1), an employee of the National Institutes of Health may accept
the Nobel Prize for Medicine, including the cash award which accompanies the prize, even
though the prize was conferred on the basis of laboratory work performed at NIH.

Example 2: Prestigious University wishes o give an honorary degree to the Secretary of Labor.
The Secretary may accept the honorary degree only if an agency ethics official determines in
writing that the timing of the award of the degree would not cause a reasonable person to
question the Secretary’s impartiality in a matter affecting the university.

Example 3: An ambassador selected by a nonprofit organization as recipient of its annual award
Jor distinguished service in the interest of world peace may, fogether with his wife, and children,
attend the awards ceremony dinner and accept a crystal bowl worth 3200 presented during the
ceremony. However, where the organization has also offered airline tickets for the ambassador
and his family to travel to the city where the awards ceremony is to be held, the aggregate value
of the tickets and the crystal bowl exceeds 3200 and he may accept only upon a written
determination by the agency ethics official that the award is made as part of an established
program of recognition.
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(e) Gifts based on outside business or employment relationships. An employee may accept
meals, lodgings, transportation and other benefits:

(1) Resulting from the business or employment activities of an employee’s spouse when it is
clear that such benefits have not been offered or enhanced because of the employee’s official
position;

Example {: A Department of Agriculture employee whose husband is a computer programmer
employed by an Agriculture Department contractor may attend the company’s annual retreat for
all of its employees and their families held at a resort facility. However, under §2635.502, the
employee may be disqualified from performing official duties affecting her husband’s employer.

Example 2: Where the spouses of other clerical personnel have not been invited, an employee of

the Defense Contract Audit Agency whose wife is a clerical worker at a defense contractor may

not attend the contractor’s annual retreat in Hawaii for corporate officers and members of the .
board of directors, even though his wife received a special invitation for herself and her spouse.

{2) Resulting from his outside business or employment activities when it is clear that such
benefits have not been offered or enhanced because of his official status; or

Example [: The members of an Army Corps of Engineers environmental advisory commitiee that
meets 6 times per year are special Government employees. A member who has a consuiting
business may accept an invitation to a $50 dinner from her corporate client, an Army
construction contractor, unless, for example, the invitation was extended in order to discuss the
activities of the commiltee.

(3) Customarily provided by a prospective employer in connection with bona fide employment
discussions. If the prospective employer has interests that could be affected by performance or
nonperformance of the employee’s duties, acceptance is permitted only if the employee first has
complied with the disqualification requirements of subpart F of this part applicable when seeking
employment. '

Example I: An employee of the Federal Communications Commission with responsibility for
drafting regulations affecting all cable television companies wishes to apply for a job opening
with a cable television holding company. Once she has properly disgualified herself from further
work on the regulations as reguired by subpart F of this part, she may enter into employment
discussions with the company and may accept the company’s offer to pay for her airfare, hotel
and meals in connection with an interview trip.

{4) For purposes of paragraphs (e)(1) through (3) of this section, employment shall have the
meaning set forth in §2635.603(a}.

(f) Gifts in connection with political activities permitted by the Hatch Act Reform
Amendments. An employee who, in accordance with the Hatch Act Reform Amendments of
1993, at 5 U.S.C. 7323, may take an active part in political management or in political
campaigns, may accept meals, lodgings, transportation and other benefits, including free
attendance at events, when provided, in connection with such active participation, by a political
organization described in 26 U.S.C. 527(e). Any other employee, such as a security officer,
whose official duties require him to accompany an employee to a political event may accept
meals, free attendance and entertainment provided at the event by such an organization,
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{7) Expected types of attendees:
- Total estimate:
- Estimate of Federal Government attendees:
- Estimate of state and local law enforcement attendees:
- Non-Government attendees:

(8) Note if the invitation extends to spouse/guest or other family member of employee and if
other attendees will be attending with their spouses/guests.

(9) Cost of event (e.g., ticket price, fair market value):

(10) Note if the FBI employee will speak or participate in the event (e.g., award recipient)
other than as an attendee, give details;

(11) Note if the FBI employee will sit at a head table or on a “dais,” give details:
(12) Note if and how the FBI employee’s attendance will be advertised by the organization;
(13) Information regarding supervisor approval: |
- Name/Position of relevant supervisor:
(14) Note how participation advance the interest(s) or mission of the FBI?:
{15) Results of indices check on the event sponsor and on person /entity extending invitation:
(c) If approved as a WAG, all attendees must be aware that they must:

(1) Not use Government transportation to conduct the activity, unless it is pre-determined by
the approving supervisor that an operational reason exists for the use, and

(2) Attend the event on their own time, unless they are properly granted flex time,
compensatory time or administrative leave (excused absence) in accordance with the Time and
Attendance Policy Guide and the Leave Policy Guide)

Example: An employee had a WAG approved by the DDAEQ and his supervisor. The event is
scheduled for lunchtime, and the employee is a Special Agent. Even though attendance at the
WAG is on the employee’s personal time, his supervisor may authorize him to use the BuCar to
attend the event so that his ability to respond to an emergency will not be hampered.

(d) FBI employees must also not associate or appear to associate themselves, their official title,
the FBI or DOJ with any entity, event, person, cause, fundraising effort, etc. in 2 manner that
would appear to be an official endorsement.

(¢) Sporting Events Generally Fail to Qualify as a WAG. Generally speaking, sporting
events and golf outings do not meet the requirements of a WAG and offers to attend or
participate in such activities will not be approved.

(3) Determination of agency interest. The determination of agency interest required by
paragraph (g)(2) of this section shall be made orally or in writing by the agency designee.

(i) If the person who has extended the invitation has interests that may be substantially
affected by the performance or nonperformance of an employee’s official duties or is an
association or organization the majority of whose members have such interests, the
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employee’s participation may be determined to be in the interest of the agency only where
there is a written finding by the agency designee that the agency’s interest in the employee’s
participation in the event outweighs the concern that acceptance of the gift of free attendance
may or may appear to improperly influence the employee in the performance of his official
duties. Relevant factors that should be considered by the agency designee include the
importance of the event to the agency, the nature and sensitivity of any pending matter
affecting the interests of the person who has extended the invitation, the significance of the
employee’s role in any such matter, the purpose of the event, the identity of other expected
participants and the market value of the gift of free attendance.

(ii) A blanket determination of agency interest [by the FBI DDAEQ] may be issued to
cover all or any category of invitees other than those as to whom the finding is required by
paragraph {g)}{3)(i) of this section. Where a finding under paragraph (g)}{3)(i) of this section is
required, a written determination of agency interest, including the necessary finding, may be
issued to cover two or more employees whose duties similarly affect the interests of the
person who has extended the invitation or, where that person is an association or
organization, of its members.

(4) Free attendance. For purposes of paragraphs (g)(1) and (g)(2) of this section, free
attendance may include waiver of all or part of a conference or other fee or the provision of
food, refreshments, entertainment, instruction and materials furnished to all attendees as an
integral part of the event. It does not include travel expenses, lodgings, entertainment collateral
to the event, or meals taken other than in a group setting with all other attendees. Where the
invitation has been extended to an accompanying spouse or other guest (see paragraph (g)(6) of
this section), the market value of the gift of free attendance includes the market value of free
attendance by the spouse or other guest as well as the market value of the employee’s own
attendance. '

NOTE: There are statutory authorities implemented other than by part 2635 under which an
agency or an employee may be able to accept free attendance or other items not included in the
definition of free attendance, such as travel expenses.

(5) Cost provided by sponsor of event. The cost of the employee’s attendance will not be
considered to be provided by the sponsor, and the invitation is not considered to be from the
sponsor of the event, where a person other than the sponsor designates the employee to be
invited and bears the cost of the employee’s attendance through a contribution or other
payment intended to facilitate that employee’s attendance. Payment of dues or a similar
assessment to a sponsoring organization does not constitute a payment intended to facilitate a
particular employee’s attendance. .

(6) Accompanying spouse or other guest. When others in attendance will generally be
accompanied by a spouse or other guest, and where the invitation is from the same person who
has invited the employee, the agency designee may authorize an employee to accept an
unsolicited invitation of free attendance to an accompanying spouse or to another
accompanying guest to participate in all or a portion of the event at which the employee’s free
attendance is permitted under paragraph (g)}(1) or (g)(2) of this section. The authorization
required by this paragraph may be provided orally or in writing.
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otherwise disposes of the gift in accordance with this section, will be considered to have
complied with the requirements of this section on his own initiative.

4.2.2. Federal Travel Regulations

Editor’s Note: This regulation is not completely quoted; only pertinent information is included
in this Guide,

42.2.1. 41 C.E.R. §301-53.2 What may I do with promotional benefits or
materials I receive from a travel service provider?

Any promotional benefits or materials received from a travel service provider in connection with
official travel may be retained for personal use, if such items are obtained under the same
conditions as those offered to the general public and at no additional cost to the Government.

Example: An FBI employee travels several times a year on TDY and signs up with the contract
carrier’s “frequent flyer” program. After a year of TDY the employee amasses enough points for
a free round trip ticket and uses it to travel to visit family at the holidays. This is authorized.

Note to § 301-53.2: Promotional benefits or materials you receive from a travel service
provider in connection with your planning and/or scheduling an official conference or
other group travel (as opposed to performing official travel yourself) are considered
property of the Government, and you may only accept the benefits or materials on behalf
of the Federal Government (See § 301-74.1(d) of this chapter).

4222, 41 C.F.R. §301-53.3 How may I use promotional materials and
frequent traveler benefits?
Promotional materials and frequent traveler benefits may be used as follows:

{(a) You may use frequent traveler benefits eamed on official travel to obtain travel services for a
subsequent official travel assignment(s); however, you may aiso retain such benefits for your
personal use, including upgrading to a higher class of service while on official travel.

(b) If you are offered such benefits as a result of your role as a conference planner or as a planner
for other group travel, you may not retain such benefits for your personal use (See § 301-53.2 of
this chapter). Rather, you may only accept such benefits on behalf of the Federal Government.
Such accepted benefits may only be used for official Government business.

Example: An FBI employee arranges for a conference to be hosted at a local hotel. As a result,
she is offered a complimentary room good at any hotel within the chain for one year. She may
niot use this “comp” room jfor personal travel as it is the property of the FBI. She should consult
Finance Division to discuss how to best use this promotional benefit.

4.2.2.3. 41 C.E.R. §301-53.4 May 1 select travel sewiée providers for which

my agency is not a mandatory user in order to maximize my frequent
traveler benefits?

No, you may not select a traveler service provider based on whether it provides frequent traveler
benefits. You must use the travel service provider for which your agency is a mandatory user.
This includes contract passenger transportation services and travel management services. You
may not choose a travel service provider to gain frequent traveler benefits for personal use. (Also
See §§ 301-10.109 and 301-10.110 of this chapter.)
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4.2.2.4. 41 C.F.R. §301-53.6 Is a denied boarding benefit considered a
promotional item for which I may retain compensation received from

an airline whether_vbluntarv or involuntary?

A denied boarding benefit (e.g., cash, free ticket coupon) is not a promotional item given by an
airline. See the provisions of § 301-10.116 of this chapter when an airline denies you a seat
(involuntary) and § 301-10.117 of this chapter when you vacate your seat (voluntary).

4.2.2.5. 41 C.F.R. §301-10.116 What must I do with compensation an airline
gives me if it denies me a seat on a plane?

If you are performing official travel and a carrier denies you a confirmed reserved seat on a
plane, you must give your agency any payment you receive for liquidated damages. You must
ensure the carrier shows the “Treasurer of the United States™ as payee on the compensation
check and then forward the payment to the appropriate agency official. '

42.2.6. 41 C.F.R. §301-10.117 May I keep compensation an airline gives me
for voluntarily vacating my seat on my scheduled airline flight when

the airline asks for volunteers?

Yes:
(a) If voluntarily vacating your seat will not interfere with performing your official duties; and

(b) If additional travel expenses, incurred as a result of vacating your seat, are borne by you and
are not reimbursed; but

(c) If volunteering delays your travel during duty hours, your agency will charge you with annual
leave for the additional hours.

FBI Examples Regarding Accepting Free Airline Tickets when “Bumped” From an Official
Duty/TDY Flight

Example 1: An FBI Intelligence Analyst (I4) has a flight back to headquarters city after a
meeting. The airline involuntarily “bumps” the IA, but gives her another reservation for an
alternate flight. Any compensation received from that airline because of the inconvenience
becomes property of the U.S. Government. For example, any reimbursement checks for the flight
must be made out to the “Treasurer of the United States” or signed over and forwarded to the
Finance Division for processing. Complimentary travel vouchers, which are generally issued in
the affected employee’s name, can be retained by the employee but may only be used to offset the
cost of future official business travel,

NOTE: In this scenario, the “bumped” IA is still in an official travel status until she
completes her TDY . Free hotel room or meal vouchers issued to the IA because of the
airline’s action should be used to reduce the [A’s expenses. Of course, while in a TDY status
for this additional time, the [A is entitled to normal travel per diem and expenses, less any
meals and lodging that the airline provides.

Example 2: [f the same IA voluntarily gives up a seat on an airplane in response to a request by
the airlines to deal with an overbooked flight, any compensation received from that airline
becomes her property and may be used for personal travel. Employees, however, may not
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(B) the accepting by an employee of a gift of more than minimal value when such gifi is in
the nature of an educational scholarship or medical treatment or when it appears that to
refuse the gift would likely cause offense or embarrassment or otherwise adversely affect the
foreign relations of the United States, except that--

(i) a tangible gift of more than minimal value is deemed to have been accepted on behalf
of the United States and, upon acceptance, shall become the property of the United States;
and

{(ii) an employee may accept gifts of travel or expenses for travel taking place entirely
outside the United States (such as transportation, food, and lodging) of more than minimal
value if such acceptance is appropriate, consistent with the interests of the United States,
and permitted by the employing agency and any regulations which may-be prescribed by
the employing agency.

Example 1: An FBI assistant legal attache (ALAT) is traveling in a foreign area on official FBI
business for three days to perform training for a host country police force. The host country
offers him free lodging and meals during his stay. The ALAT may only accept the offer of lodging
and meals if the total value of the three day stay is equal to or less than the FGDA minimal value
(and the employee does not claim the costs in a travel voucher) or if the FBI authorizes
acceptance of the travel expenses as a gift to the FBI. See Section 4.4, Gifis to the Agency.

Example 2: An FBI ALAT is traveling in a foreign area on official FBI business for two days to
interview witnesses as part of a joint investigation with the host country’s national police force.
An employee of that police force is traveling with the ALAT. The host country employee has
offered to drive the FBI ALAT in the host country’s government vehicle. In addition, the host
country offers the FBI ALAT free lodging and meals at a police barracks. The FBI ALAT may
accept the host country’s offer because such offer is not a gifi, rather it is a contribution to a
Joint investigation. Of course, the ALAT’s travel voucher must be reduced accordingly.

(2) Within 60 days after accepting a tangible gift of more than minimal value {other than a
gift described in paragraph (1)(B)(ii) [gift of travel]), an employee shall--

(A) deposit the gift for disposal with his or her employing agency; or .

(B) subject to the approval of the employing agency, deposit the gift with that agency for
official use.

(3) When an employee dep051ts a gift of more than minimal value for disposal or for official
use pursuant to paragraph (2), or within 30 days after accepting travel or travel expenses as
provided in paragraph (1)(B)(ii) unless such travel or travel expenses are accepted in
accordance with specific instructions of his or her employing agency. See Example 1 to B (ii)
above; see also Section 4.4, Gifts to the Agency], the employee shall file a statement with his
or her employing agency or its delegate.

(d) The Congress consents to the accepting, retaining, and wearing by an employee of a
decoration tendered in recognition of active field service in time of combat operations or
awarded for other outstanding or unusually meritorious performance, subject to the approval of
the employing agency of such employee. Without this approval, the decoration is deemed to have
been accepted on behalf of the United States, shall become the property of the United States, and
shall be deposited by the employee, within sixty days of acceptance, with the employing agency
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Editor’s Note: This regulation is not completely quoted; only pertinent information is
included in this Guide.

4,23.6. 41 C.F.R. §102-42.10 What definitions apply to this part? (GSA
Federal Property Management Regulations)

The following definitions apply to this part:

Decoration means an order, device, medal, badge, insignia, emblem, or award offered by or
received from a foreign government.

Employee means:

(1) An employee as defined by 5 U.S.C. 2105 and an officer or employee of the United States
Postal Service or of the Postal Rate Commission;

{2) An expert or consultant who is under contract under 5 U.S.C. 3109 with the United States
or any agency, department, or establishment thereof, including, in the case of an organization
performing services under that section, any individual involved in the performance of such
services; '

(3) An individual empioyed by or occupying an office or position in the goverhm_t:nt ofa
territory or possession of the United States or the government of the District of Columbia;

(4) A member of a uniformed service as specified in 10 U.S.C 101;
(5) The President and the Vice President;

(6) A Member of Congress as defined by 5 U.S.C. 2106 (except the Vice President) and any
Delegate to the Congress; and

(7) The spouse of an individual described in paragraphs (1) through (6) of this definition of
employee {unless this individual and his or her spouse are separated) or a dependent (within the
meaning of section 152 of the Internal Revenue Code of 1986 (26 U.S.C. 152))} of this
individual, other than a spouse or dependent who is an employee under paragraphs (1) through
(6) of this definition of employee.

Employing agency means:
(1) The department, agency, office, or other entity in which an employee is employed, for

other legislative branch employees and for all executive branch employees;

(2) The Committee on Standards of Official Conduct of the House of Representatives, for
Members and employees of the House of Representatives, except that those responsibilities
specified in 5 U.S.C. 7342(c)(2)(A), (e)(1), and (g)(2)(B) must be carried out by the Clerk of
the House;

(3) The Select Committee on Ethics of the Senate, for Senators and employees of the Senate,
except that those responsibilities (other than responsibilities involving approval of the
employing agency) specified in 5 U.S.C. 7342(c)(2), (d), and (g}(2)(B) must be carried out by
the Secretary of the Senate; and

(4) The Administrative Offices of the United States Courts, for judges and judicial branch
employees.
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(3) If it does not return the gift or decoration to the donor or keep it for official use, the
employing agency reports it as excess personal property to GSA for Federal utilization
screening under §102—42.95.

(4) If GSA does not transfer the gift or decoration during Federal utilization screemng, the
employee may purchase the gift or decoration (See §102—42.140).

(5) If the employee declines to purchase the gift or decoration, and there is no Federal
requirement for either, GSA may offer it for donation through State Agencies for Surplus
Property (SASP) under part 10237 of this subchapter B.

{6) If no SASP requests the gift or decoration for donation, GSA may offer it for public sale,
with the approval of the Secretary of State, or will authorize the destruction of the gift or
decoration under part 102—38 of this subchapter B,

(b) Monetary gifts. When an employee receives a monetary gift above the minimal value:

(1) The employee must report the gift to his/her employing agency within 60 days after
accepting it.
(2) The employing agency must: _
(i) Report a monetary gift with possible historic or numismatic ( i.e., collectible) value to
GSA; or

{(ii) Deposit a monetary gift that has no historic or numismatic value with the Department of
the Treasury.

[65 FR 45539, July 24, 2000, as amended at 71 FR 28778, May 18, 2006]

42.39. 41 CF.R. §102-42.25 Who retains custody of gifts and decorations
pending disposal? (GSA Federal Property Management Regulations)

(a) The employing agency retains custody of gifts and decorations that employees have .
expressed an interest in purchasing.

(b) GSA will accept physical custody of gifts above the minimal value, which employees
decline to purchase, or decorations that are not retained for official use or retumed to donors.

Note to §102—42.25(b): GSA will not accept physical custody of foreign gifts of firearms.
Firearms reported by the agency as excess must be disposed of in accordance with part 10142
of this title.

4.2.3.10. 41 C.F.R, §102-42.30 Who is responsible for the security, care and
handling, and delivery of gifts and decorations to GSA, and all costs
associated with such functions? (GSA Federal Property Management
Regulations)

The employing agency is responsible for the security, care and handling, and delivery of gifts
and decorations to GSA, and all costs associated with such functions. :

4.2.3.11. 41 C.F.R. §102-42.40 When is an appraisal necessary? (GSA Federal
Property Management Regulations)

An appraisal is necessary when—
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(a) An employee indicates an interest in purchasing a gift or decoration. In this situation, the
appraisal must be obtained before the gift or decoration is reported to GSA for screening (See
102—42.20); or

(b) GSA requires the employing agency to obtain an appraisal of a gift or decoration that the
agency has retained for official use and no longer needs before accepting the agency’s report of
the item as excess personal property; or

(c) The policy of one’s own agency requires it, pursuant to 5 U.S.C. 7342(g).

Note to §102—42.40 paragraphs (a) and (b): Refer to §102—42.50 for how appraisals under
these two situations are handled.

4.2.3.12. 41 C.F.R. §102-42.45 What is my agency’s responsibility for
establishing procedures for obtaining an appraisal? (GSA Federal
Property Management Regulations)

The employing agency is responsible for establishing its own procedure for obtaining an
appraisal that represents the value of the gift in the United States.

This applies to all gifts, even when the recipient wishes to retain and/or purchase the gift.
Appraisals are required for gifts that are personalized (e.g., Books signed by the author, Gifts
personally labeled).

4.2.3.13. 41 CF.R. §102-42.50 What types of appraisals may my agency
consider? (GSA Federal Property Management Regulations)

“Your agency may allow—
{a) Written commercial appraisals conducted by an appraisal firm or trade organization; and

(b) Retail value appraisals where the value of the gift may be ascertained by reviewing current
and reliable nondiscounted retail catalogs, retail price lists, or retail Web site valuations.

4.2.3.14. DOJ Order 2400.3A, CHAPTER 6. Gifts, Justice Property
Management Order

[Note: This chapter is not completely quoted; only information pertinent to this section is
provided.]

3. Gifts from Foreign Governments to Department Employees

(a) Pursuant to the Foreign Gifts and Decorations Act, 5 U.S.C. 7342, a Department employee
generally may accept and retain:

(1) Any foreign gift of less than minimal value, as defined by GSA in 41 C.F.R. § 102.42.10
[currently at $375 as of January 2014]; and

(2) Any foreign decoration (regardless of value), the receipt of which is approved by the
Attorney General.

(b} Any Department employee who receives a foreign gift of more than minimal value from a
foreign government or a foreign decoration, the receipt of which is not approved by the Attorney
General, shall ither return the gift in a reasonable time frame (usually within 15 calendar days),
documenting the details of the return, or report the gift to the component property management
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market rates, discounts available to all Government employees, and rewards and prizes from
contests.

(b) OfTicial Superior — means any other employee, including but not limited to an immediate
supervisor, whose official responsibilities include directing or evaluating the performance of the
employee’s official duties or those of any other official superior of the employee. An employee
. is considered to be the subordinate of any of his official superiors.

(c) Solicit — means to request contributions by personal communication or by general
announcement.

(d) Voluntary contributions — means a contribution given freely, without pressure or coercion.
43.14. S5C.F.R. §2635.304 Exceptions

(a) General exceptions — On an occasional basis, including any occasion on which gifis are
traditionally given or exchanged, the following may be given to an official superior or accepted
from a subordinate or other employee receiving less pay:

(1) Items, other than cash, with an aggregate market value of $10 or less per occasion;
(2) Items such as food and refreshments to be shared in the office among several employees;

(3) Personal hospitality provided at a residence which is of a type and value customarlly
provided by the employee to personal friends;

(4) Items given in connection with the receipt of personal hospitality if of a type and value
customarily given on such occasions; and

(5) Leave transferred to an employee who is not an immediate supervisor.

 Example 1: Upon returning to work following a vacation at the beach, a claims examiner with
the Department of Veterans Affairs may give his supervisor, and his supervisor may accept, a
bag of saltwater taffy purchased on the boardwalk for 38.

Example 2: An employee of the Federal Deposit Insurance Corporation whose bank examination
responsibilities require frequent travel may not bring her supervisor, and her supervisor may not
accept, souvenir coffee mugs from each of the cities she visits in the course of performing her
duties; even though each of the mugs costs less than 85. Gifts given on this basis are not
occasional.

Example 3: The Secretary of Labor has invited the agency’s General Counsel to a dinner party
at his home. The General Counsel may bring a 815 bottle of wine to the dinner party and the
Secretary may accept this customary hostess gift from his subordinate even though its cost is in
excess of $10.

Example 4: An FBI Unit wishes to hold a gift exchange during their office holiday get together.
The gift exchange requires each employee who wishes to participate to bring a wrapped gifi of a
value no greater than 820. As the gift value is likely to be greater than $10 and the holidays are
not “special infrequent occasions” under the rules, an official superior cannot participate in the
event.

Example 5: An FBI Assistant Director invites her subordinates to her home for a BBQ. An
employee brings a 822 botile of wine as a hospitality gift for the AD. Other employees bring
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similar hospitality gifts. One employee, however, offers the AD a bottle of Dom Pérignon as a
hospitality gift. Because the AD may accept hospitality gifts that are of a “type and value
customarily given on such occasions,” she may accept all of the hospitality gifts offered by her
subordinates except the overly extravagant bottle of champagne.

Example 6: After considering the 310 rule, seven employees get together and decide to give their
Unit Chief an ABC coffee shop gift card for “Bosses Day.” While each individual card has a
value of $10, all seven cards total 370. Therefore, the Unit Chief should not accept the gift cards,
as the total gift from his subordinates (on an occasion that does not qualify as a “special
infrequent” occasion) exceeds the $10 exception noted above. Subordinates may not combine in
any manner to give a gift, or a group of gifts, to circumvent the exception.

Example 7. Under any of the scenarios listed in the above examples, if a gift is offered to any
FBI employee by a contractor who works in the office, then the gift must be examined under the
rules discussed in section 4.2.1., Gifts from Qutside Sources, as the “gift between empfoy\?es
rules in this section do not apply

(b) Special, infrequent occasions —~ A gift appropriate to the occasion may be given to an official
superior or accepted from a subordinate or other employee receiving less pay:

(1) In recognition of infrequently occurring occasions of personal significance such as
marriage, illness, or the birth or adoption of a child; or

(2) Upon occasions that terminate a subordinate-official superior relationship, such as
retirement, resignation, or transfer.

FBI Policy on Giving a Limited Value Gift to an Employee on an FBI Service Anniversary;
Special Infrequent Occasion Determination

While wedding anniversaries and birthdays are not “special infrequent occasions” under the
rules, certain FBI employment anniversary dates of significance receive official FBI recognition
and occur at suitably infrequent intervals to qualify for the “special infrequent occasion”
exception for gifts given to an official superior or from a person receiving less pay.

For FBI employees reaching their 10, 20, 25, 30, 35, 40, 45, 50, 553, and 6o anniversary dates, a
gift “appropriate to the occasion” may be given to a supervisor or employee receiving more pay,
provided that:

(1) The gift is not cash and has an aggregate market value of $100 or less..

(2) Any gift given or accepted under this exception with an aggregate market value of more
than $100 will be presumed inappropriate unless approved in advance by the FBI DDAEOQ.

(3) Any collection among employees to purchase the gift is properly conducted and approved
per FBI authorization requirements, See Section 8.2.2.1, Fundraising.

Example The FBI Assistant Section Chief for International T errorism Operations has reached
her 20" anniversary with the Bureau. To mark the occasion, a group of subordinate employees
working in a unit under the Section Chief’s supervision have decided to contribute toward
taking her to lunch, which they estimate will cost $39. They may do so if the collection is
properly authorized and all contributions are completely voluntarily.
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(c) Yoluntary contributions — An employee may solicit voluntary contributions [See Section
8.2.2.1, Fundraising, for FBI fundraising authorization requirements] of nominal amounts from
fellow employees for an appropriate gift to an official superior and an employee may make a
voluntary contribution of a nominal amount to an appropriate gift to an official superior:

(1) On a special infrequent occasion such as described above; or
{2) On an occasional basis, for items such as food and refreshments to be shared in the office.

An employee may accept such gifts to which a subordinate or other employee receiving less pay
than himself has contributed.

Example: An Assistant Secretary at the Department of the Interior is getting married. His
secretary has decided that a microwave oven would be a nice gift from his staff and has informed
each of the Assistant Secretary’s subordinates that they should contribute $5 for the gifi. Her
method of collection is improper. Although she may recommend a 85 contribution, the
recommendation must be coupled with a statement that the employee whose contribution is
solicited is free to contribute less or nothing at all.

FBI Limitations: “Gifts Appropriate to the Occasion” Exception to the “No Gifts Between
Subordinates and Senior Employees” Rule

The following limitations shall apply to gifts from groups of FBI employees that include a
subordinate and to voluntary contributions to gifts for superiors as discussed above:

Regardless of the number of FBI employees contributing to a gift, the value should reflect a
gift both reasonable and “appropriate to the occasion.” Employees must contact OIC prior to
purchasing a gift valued over $500.

- The cost of items excluded from the definition of a gift by 5§ C.F.R. 2635.203(b) [See
Section 4.2.1.3, Gifts from Outside Sources to Employees] and the cost of food, refreshments
and entertainment provided to the FBI employee and his personal guests to mark the occasion
for which the gift is given shall not be included in determining the value of a gift.

- The value of a gift or gifts from two or more donating groups will be aggregated and shall
be considered to be from a single donating group if the FBI employee receiving the gift
knows or has reason to know that one of his subordinates is 2 member of more than one of
the donating groups.

Example 1: A4 departing Unit Chief of a unit with 30 persons is presented with a gift of a shadow
box and food and refreshments from her subordinates at her retirement party. The shadow box,
complete with a flag flown over the Field Office, her retired FBI credentials/badge and other
FBI memorabilia costs $215. The food and refreshments cost a total of 8300. Since the food and
refreshments were shared by all participants, the actual value of the gifi was $215 and is
considered both reasonable and appropriate to the occasion..

Example 2: A retiving Division Head of a HQ division of 2000 FBI employees receives a
retirement gift of a flat screen TV that cost $2995. Even though the average contribution from
contributing employees was about 32, the gift is neither reasonable nor appropriate to the
occasion. It would, therefore, be improper for the departing Division Head to accept the gift.
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Example 3: An FBI Supervisor is celebrating his 50 birthday and 20 employees he supervises
coliect about 84 per person to buy a custom birthday fruit basket to surprise him. Even though
no supervisor solicited subordinates and no employees felt compelled to contribute to the
collection, this gift is greater than the $10 gift an official superior may receive from subordinates
because birthdays are not "special infrequent occasions.” As such, the gift must be returred to
the office.

Proper Disposition of Unacceptable Gifts Between Employees

Consistent with section 4.2.1.5, when an official superior receives a gift from a subordinate or
when an employee receives a gift from an employee or a group of employees receiving less pay
that is not allowed under the rules, the proper disposition of such gifts is limited to the official
superior/senior employee:

(a) Retumning the gift to the offeror, or

{b) Paying actual market value for the gift. (Official superiors and senior employees should be
mindful, however, of appearance issues as noted in the example to section 4.3.1.2).

Example: A group of new Special Agents takes up a collection for a gift card for their
designated class counselor (an experienced agent of the FBI who acts as a mentor {0 new
Special Agents). As the card is valued over $10, the mentoring employee knows she may not
accept the gift since it comes from employees receiving less pay. She decides, in the alternative,
to use the card to purchase food for the new agents on their last day of class. While well intended
and unselfish, she may not accept the cavd or exert control over it (which would constitute
acceptance) under the rules. If she decides not to pay the face value of the card, she should
return it to the group. The group of employees, however, may independently decide to use the
card for their graduation party, in lieu of trying to return collected monies. '

4.4. Gifts to the FB/DOJ
4.4.1. General Gift Acceptance Authorities
4.4.1.1.  Statutory Background of Gift Authorities

Although no particular statutory authority is necessary for the United States to receive and accept
gifts, Federal agencies stand on a much different footing. See United States v. Burnison, 339
U.S.C. 87, 90 (1950) (Receipt of gifts, testamentary and nontestamentary, is within the ambit of
federal powers). The rule is that a Federal agency may not accept gifts for its own use (i.e., for
retention or credit to its own appropriations) absent specific statutory authority, To permit an
agency to supplement its appropriations with funds derived from some other source usurps
Congress’ “power of the purse.” See 31 U.S.C. § 3302(b) (Miscellaneous Receipts Act); 31
U.S.C. § 1301 (Anti-Deficiency Act). The authority of the Department of Justice to accept gifts
is found in 28 U.S.C. § 524,

4.4.1.2. 28 US.C. § 524 (Availability of Appropriations)
[Editor’s Note: The omitted paragraphs in this section do not apply to gifts to the FBL.)

LE R J
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is exclusive and applies to gifts made to the Department as a whole as well as
gifts made to any of the Department’s components.

(2) In determining whether to accept a gift, the Assistant Attorney General for
Administration and anyone to whom he redelegates acceptance authority shall
consider the following criteria:

(a) Whether the gift is appropriate for use {(including liquidation) by the
Department;

{b) Whether any condition the donor places on the Department’s acceptance
or use of the gift is acceptable to the Department;

(c) Whether any Department employee solicited the gift or encouraged its
solicitation and, if so, whether the solicitation had the prior approval of the
Attomney General or the Deputy Attorney General; and

{d) Whether acceptance of the gift is appropriate and advisable from the
perspective of conflict of interest and government ethics guidelines, including
whether acceptance of the gift would create the appearance of impropriety.

. Duties of the Assistant Attomey General for Administration. The Assistant
Attorney General for Administration shall prepare an annual report for the
Attorney General describing the gifts that have been accepted on behalf of the
Department, identifying the donor of each gift, setting forth the disposition of all
gifts, specifying the use the Department intends to make of the gift or the
proceeds from the liquidation of the gift, and setting forth any restrictions the

- donor has placed on the gift’s use. The Assistant Attorney General shall send a
copy of this report to the respective Committees on Appropriations in the Senate
and the House of Representatives. The Assistant Attomey General shall also be
responsible for arranging for all transfers and deposits to the Treasury that are
required by 28 U.S.C. § 524(d), and for making any other arrangements that will
aid in the Department’s execution of its gift acceptance authority.

/s/IANET RENO
Attorney General

4.4.1.4. General DOJ Gift Acceptance Delegation

JUL 19 1999

U.S. Department of Justice
Washington, D.C.20530

MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: Stephen R. Colgate /s/fSTEPHEN R COLGATE
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Assistant Attorney General
for Administration

SUBIJECT: Gift Acceptance Delegation

Pursuant to 28 U.S.C. § 524(d), and the authority granted to the Assistant Attorney General for
Administration by Department of Justice Order 2400.2, I hereby delegate to each Depariment of
Justice component head the authority to accept any form of devise, bequest, gift or donation of
property that is appropriate for use or display in the component. This delegation does not

apply to services, and is limited to donations valued at no more than $150 (one hundred fifty
dollars) per donor per calendar year, This delegation includes those instances where individual
employees are given itemns that exceed $20 in value, which is the de minimis amount for a gift
that may be retained by an employee personally under the executive branch standards of conduct,
5 CFR 2635.204(a). Where such a gift is received by an employee and it is appropriate for use or
display by the component, the component head may authorize acceptance on behalf of the
Department.

Component heads may redelegate this authority to one other official but no further redelegation
is authorized. No donations from Department of Justice employees may be accepted under this
delegation. No cmployce may solicit gifts or encourage the solicitation of gifts to the Department
unless approved in advance by the Deputy Attorney General. This delegation does not limit
previous delegations issued under DOJ Order 2400.2.

This delegation is not intended to relieve components of the obligation to discourage the
donation of gifts presented where Department of Justice employees give specehes or attend
events sponsored by outside organizations. In particular, this delegation of authority is not
intended to result in a proliferation of small items of limited use or value to the component.

Each component head shall ensure that either a Gift Donation Form or a Gift Acceptance Form is
completed for each donation accepted under this delegation. The completed form must be
forwarded to Property Management Services, Facilities and Administrative Services Staff, IMD,
at the time the gift is accepted. The Gift Donation Form: is the preferred form to use when a
potential donor indicates that they intend to donate a gift. The Gift Acceptance Form may be
used when the gift was presented to an employee with no prior indication of the donation. The
component’s Deputy Designated Agency Ethics Official shall concur in order for a gift to be
accepted. Wherever possible, the Gift Donation Form should be signed by the donor; in unusual
circumstances where this is not possible, the form may be completed by the component,
describing the circumstances in which the gift was accepted. In these cases, a letter should be
sent to the donor advising them that the gift has been accepted on behalf of the Department.
Appropriate forms and a sample letter are attached.

In those infrequent cases where the gift has already been presented, but it is determined not
suitable for use or display, and the itern cannot reasonably be returned, please contact JMD on
(202) 307-2761 for disposition instructions. '

Attachments
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4.4.2. VFBI Gift Acceptance Authority

a. FBI employees shall not solicit gifts for DOJ or the Bureau. Such activity constitutes a misuse
of position and usurps congressional authority to determme the level at which our agency will be
funded.

b. Per the above DOJ orders and delegations, the Director, however, has authority to accept
unsolicited offers of gifts as follows:

(1) Any form of devise, bequest gift or donation of property (not services) to the FBI valued
at no more than $150 (hereinafter referred to the FBI’s General Gift Acceptance
Authority);

(2) Certain case-specific gifts from private parties in criminal and civil investigations,
prosecutions and civil litigation that is valued at $50,000 or less (hereinafter referred to as
the FBI’s Case-Specific Gift Acceptance Authority);

(3) Use of non-federal facilities for predominantly internal training (hereinafter referred to as
the FBI’s Training Facility Gift Acceptance Authority); and

(4) Payment from a non-Federal source in connection with the attendance of its employee(s)
(and in some cases, the accompanying spouse) at a meeting or similar function
(bereinafier referred to as the FBI’s Travel Gift Acceptance Authority).

Each of these authorities is discussed separately below.
44.3. FBI General Gift Acceptance Procedures

a. Noftification of Gift Offer. Only persons specifically authorized under this policy may
approve acceptance of a gift for the FBI. Any gift offered to the FBI must be properly scrutinized
before the gift is processed for acceptance under these rules. Often FBI employees are informed
that a gift is being offered to the Bureau. Upon receiving such information, the FBI employees
involved should consult OIC Ethics Attorneys about the propriety of accepting the gift and shall
complete the appropriate gift acceptance form. See the FD-1082, Federal Bureau of Investigation
Gift Acceptance Form [Gifts with a market value NOT GREATER THAN $150], and the
FD-1082a, Department of Justice Gift Acceptance Form [Used for gifis with a market value
GREATER THAN $150].

b. Conditional Acceptance. An employee should not advocate actual transfer of an offered gift
if the prospective donor is willing to retain the gift pending final approval under this Guide. A
gift, however, may also be sent or "presented” to an FBI employee at a meeting, event or under
other circumstances where it comes into FBI possession prior to securing formal approval. When
a gift is offered to the FBI in such a manner and the offered gift appears substantially to meet the
criteria and considerations noted below, then the gift may be conditionally accepted pending
final approval. Conditional acceptance shall:

1. Be with the concurrence of the relevant Division Head (ADIC/SAC/ HQ AD);

2. Only be undertaken subsequent to recéiving a written acknowledgement from the offeror
that:

o holds the FBI harmless for any damage to property while in FBI custody; and
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2. Once the fair market value is establlshed the offered gift will be processed for final
approval as follows:

A. Gifts Valued At No More Than $150: The Director’s general gift acceptance
anthority for gifts valued at $150 or less has been redelegated to the Assistant

Directot/Chief Financial Officer, Finance Division, subject to FBI DDAEO concurrence as

discussed below. Generally, such gifts will be accepted, provided that:
(1) The gift was not solicited;
(2) The gift is appropriate for FBI use or display;

(3) Acceptance would not obligate the FBI to a significant, unbudgeted expenditure of

funds;

(4) Acceptance is not otherwise unlawful and would not compromise the integrity of
" the FBI, its programs or operations; and

(5) The FBI office to which the gift is offered completes and receives final approval as
documented by the FBI Gift Acceptance Form. See the FD-1082, Federal Bureau of
Investigation Gift Acceptance Form [Gifts with a market value NOT GREATER THAN
8150].

B. Gifts Valued At Greater Than $150: The FBI must obtain approval from the
Assistant Attorney General for Administration prior to accepting a gift valued at greater
than $150 per donor per calendar year. In order to process a gift valued at greater than

8150, the office to which the gift is offered should submit a DOJ Gift Acceptance form. See

the FD-1082a, Department of Justice Gift Acceptance Form [Used for gifis with a market

value GREATER THAN $150].

Example 1: An FBI Legat receives a small bronze statue from a Vatican Security representative

in Rome. The statute is valued at over $500. Since the statue is a gift valued over the minimal

value that the employee can personally accept pursuant to the Foreign Gifts and Decorations Act
(FGDA), the Legat must either return the gift to the offeror or process its acceptance as a gift to

the FBI. Because the value of the gift exceeds the FBI's general gift acceptance authority, the
Legat must complete a DOJ Gift Acceptance Form, FD-1082a, and submit it to the OIC for
processing.

C. FBI DDAEQ Concurrence: While the Assistant Director/Chief Financial Officer,

Finance Division has the authority to accept gifts valued at $150 or less, the FBI’s DDAEO

must concur with the acceptance of any offered gift. Similarly, the FBI DDAEQ shall
review all requests prior to forwarding to DOJ.

D. Recordkeeping and Other Matters:

(1) All gifts accepted for official use or display must be logged in the Asset Management

System. (See reference to the Asset Management System.)

(2) Every effort should be made to place items accepted for display in a location that will

afford the largest number of employees, and if feasible, members of the public, the
maximum opportunity to see the display.
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4.4.4. Imvestigation/Case-Specific Gift Acceptance Authority
4.44.1, Investigation/Case-Specific DOJ Gift Acceptance Delegation

(Editor’s Note: Only the paragraphs delegating case specific gift acceptance authority to the
Director of the FBI are contained in this section.)

U.S. Department of Justice

Washington, D.C.20530
May 26, 2006
MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS UNITED
STATES ATTORNEYS
FROM: Paul J. McNulty /s/PAUL J. MCNULTY
Deputy Attorney General

SUBJECT: Guidance for Acceptance of Assistance and Gifts from
Private Parties for Use in Connection with Investigations and Litigation

In conjunction with this memorandum, the AAG/A is delegating additional authority to
component heads to determine whether to accept certain case-specific gifts from private parties
in criminal and civil investigations, prosecutions, and civil litigation that have a value of $50,000
or less. This delegation is consistent with both prudent oversight and efficient administration.
The component head may accept the first offer from a source up to $50,000. A second or
subsequent offer in the same fiscal year from the same source must be submitted to the Assistant
AAG/A for approval when the combined value with the first gift exceeds $50,000. Gifts that are
not case-specific, glﬁs of cash, gifts valued above $50,000, and extraordinary case-specific glfts
will continue to require approval by the AAG/A.

44.4.2. FBI Investigation/Case-Specific Gift Acceptance Policy

(Editor’s Note: The following guidance applies only to gifts and not to offers of “traditional
assistance” to law enforcement as defined in the aforementioned DOJ Memorandum. For
guidance concerning “traditional assistance” to law enforcement, please consult the OGC.)

a. Acceptance Authority. The Director’s authority to-accept certain case-specific gifts from
private parties in criminal and civil investigations, prosecutions, and civil litigation that have a
value of $50,000 or less has been redelegated to the Deputy Director.
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b. Prior to accepting any case-specific gift, FBI employees must obtain the approval of their
appropriate Division Head (ADIC/SAC/AD) in consultation with the responsible Chief Division
Counsel or OGC for HQ components. The final decision, however, to accept such a gift must be
made by the Deputy Director in consultation with FBI’'s DDAEQ and OGC as apprOprlate The
FBI’s DDAEO will be responsible for determining whether:

(1) The offer was unsolicited;

(2) The offer qualifies as “assistance” under the DOJ Memorandum;

(3) If acceptance is appropriate under all the facts and circumstances; and
(4) Whether DOJ approval must be secured.

Example: A nationwide retail giant has its own security force and has spent considerable
resources to set up its own forensics laboratory to assist in enhancing security camera images to
fight shoplifiing and other crimes against the company. The local FBI office is investigating a
case that has no connection to the retail company, but involves an interstate theft ring impacting
other retailers. The retail giant hears about the FBI's investigation and offers to provide free use
of their state of the art equipment. Since this is related to a specific case, the free forensic
services may be determined to constitute assistance. Assuming the value of the assistance is less
than $50,000, the FBI’s Deputy Director may approve, with the concurrence of the FBI DDAEO,
acceptance of such service. If the value is greater than 350,000, then AAG/A’s approval must be
sought prior to accepting these services.

Example 2: If in the above example the retail giant simply offers the use of its equipment to aid
the FBI's counterterrorism efforts, the offer is not case-specific but is, rather, a traditional gift
offer that is valued greater than $150. The AAG/A is the only authority who may approve this

gift
4.4.5. Training Facility Gift Acceptance Authority
4.4.5.1. DOJ Training Facility Gift Acceptance Authority

{Editor’s Note: Only the paragraph delegating the authority to accept donations of space for
predominantly internal training to the Dlrector of the FBI is contained in this section. All other
paragraphs have been omitted. ]

U.S. Department of Justice '
Washington, D.C.20530

AUG 10 2006
MEMORANDUM FOR ROBERT MUELLER
Director

Federal Bureau of Investigation

FROM: Lee J. Lofthus /s/LEE J. LOFTHUS
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Acting Assistant Attomey General

for Administration

SUBJECT: Gift Acceptance Delegation for Gifts of Space for Internal

Training and Conferences

Pursuant to 28 U.S.C. § 524(d), and the authority granted to the Assistant Attomey General for
Administration by the Department of Justice Order 2400.2, I hereby delegate to the Director of
the Federal Bureau of Investigation (FBI) the authority to accept [free] donations of space from
non-federal facilities to be used for predominantly internal training or conferences, as provided
in Section 1173 of Public law 109-162, the Violence Against Women and Department of Justice
Reauthonzatlon Act of 2005 (the Act).

4.4.5.2.  FBI Training Facility Gift Acceptance Authority Policy

a. The Director’s authority to accept donations of free space from non-federal entities to be used
for predominantly internal training or conferences has been redelegated to the FBI’s Deputy
Designated Agency Ethics Official (DDAEQ). Training Division (TD) is responsible for
scheduling, coordinating, tracking and reporting all training conducted by the FBI; consequently,
any request to use donated space must be processed first through TD. TD, as appropriate, will
work with employees to submit requests to accept donated space through the Training Requests
and Budgeting System/Travel Expense Enterprise [TRUSTEE] process within the Enterprise
Process Automation System (EPAS). [The TRUSTEE process was designed to provide a process
for tracking training event requests and expenses from the point of submission, through financial
obligation and reconciliation.] Once submitted, requests are routed to the Office of Integrity and
Compliance for approval by the FBI DDAEQ. Employees must provide the following
information when completing the Trustee process:

(1) Requestor/originator (name and phone number)
{2) Sponsoring division/FO

(3) Eventdate

4) IName of event

(5) Description of training (subject matter; who is providing training; who is
receiving training; other details)

(6) Number of FBI employees receiving training
{7) Number of FBI employees providing training
(8)  Number of non-FBI attendees receiving training

(9) Is training co-sponsored (yes or no)?
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If yes, who are the co-sponsors besides the FBI?
{10} Donor name
(11) Site offered/description
(12) Did the FBI ask to use the space (yes or no)?

If yes, did the FBI ask to use the space free of charge or did the donor voluntarily
offer to let the FBI use it without charge? :

(13) Terms and limitations (concerning use of space): Estimated fair market value of
using a comparable space

{14) Donor relationship with FBI
{15) Results of indices check on donor (check with division security officer if needed):

{16) Summary of any division/matters/work likely to affect interests of donor: Will
anyone from the donor providing the space attend and/or participate in the
training?

b. For more information on FBI acceptance of free training facilities and relevant procedures,
definitions and reports required to be made concerning holding such events, see PD 0589D
Conference Planning—Conference Cost Reporting and Approvals to Use Non-Federal Facilities.

Employees should also consult with their Training Division POCs.
4.4.6. Gifts of Travel Related Expenses from non-Federal Sources

4.4.6.1. 31 US.C. § 1353 (Acceptance of Travel and Related Expenses from
Non-Federal Sources)

(Editor’s Note: Only the paragraphs pertaining to the FBI’s authority to accept travel and
related expenses from non-Federal sources are contained in this section. All other paragraphs
have been omitted.)

(a) Notwithstanding any other provision of law, the Administrator of General Services, in
consultation with the Director of the Office of Government Ethics, shall prescribe by regulation
the conditions under which an agency in the executive branch (including an independent agency)
- may accept payment, or authorize an employee of such agency to accept payment on the
agency’s behalf, from non-Federal sources for travel, subsistence, and related expenses with
respect to attendance of the employee (or the spouse of such employee) at any meeting or similar
function relating to the official duties of the employee. Any cash payment so accepted shall be
credited to the appropriation applicable to such expenses. In the case of a payment in kind so
accepted, a pro rata reduction shall be made in any entitlement of the employee to payment from
the Government for such expenses.

(b) Except as provided in this section or section 4111 or 7342 of'title 5, an agency or employee
may not accept payment for expenses referred to in subsection (a). An employee who accepts
any payment in violation of the preceding sentence -

(1) may be required, in addition to any penalty provided by law, to repay, for deposit in the
general fund of the Treasury, an amount equal to the amount of the payment so accepted; and
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4.5.1.5. 18 U.S.C. § 207 Restrictions on former officers, employees, and elected
officials of the executive and legislative branches

Section 207 provides rules concerning post-Government service employment restrictions.

(Also, see Chapter 6 of this Guide, Post-Government Service Employment Rules, for more
information.)

4.5.1.6. 18 U.S.C. § 208 Acts Affecting Personal Financial Interests

A federal employee is prohibited from participating personally and substantially in an official
capacity in any particular matter in which he or any person whose interests are imputed to him
under the statute has a financial interest. This prohibition is covered in detail in the remainder of
this chapter (See 18 U.S.C.§208 for the full text of these provisions)

4.5.1.7, 18 U.S.C. § 209 Salary of Government Official and Employees
Payable only to the United States

A federal employee may not accept compensation for services they perform officially from
anyone but the Government. (See 18 U.5.C.§209 for the full text of these provisions)

Example 1: An agent who investigates fraud is asked to speak in her official capacity at an
Annual Fraud Conference sponsored by the Anti-Fraud League (non-federal organization). She
is offered an honorarium of 82,500 to do so. If approved by her chain of command, the agent
could speak at the conference but could not accept the honorarium because the speech is given
in her official capacity. For more details on speaking, teaching, and writing, see Chapter 4.9.

Example 2: A child is kidnapped from his home. The child’s father offers a $10,000 reward for
any information leading to the child’s safe return. An FBI agent assigned to the case finds the
child and returns him safely to his family. The grateful family wants to pay the agent the $10,000
reward. The agent may not accept since all of her actions leading up to the child’s return were
performed in the regular course of the agent’s official duties. (Note, however, if the agent were
nominated to receive a previously established recurring award for her meritorious service, then
she may be able to accept — see Chapter 4.2 for information on Awards.

4.5.2. Conflicting Financial Interests
452.1. SC.F.R. §2635.401 Overview Financial Interests

This subpart contains two provisions relating to financial interests. One is a disqualification
requirement and the other is a prohibition on acquiring or continuing to hold specific financial
interests. An employee may acquire or hold any financial interest not prohibited by Sec.
2635.403. Notwithstanding that his acquisition or holding of a particular interest is proper, an
employee is prohibited in accordance with Sec. 2635.402 of this subpart from participating in an
official capacity in any particular matter in which, to his knowledge, he or any person whose
interests are imputed to him has a financial interest, if the particular matter will have a direct and
predictable effect on that interest. See also part 2640 of this chapter, for additional guidance
amplifying Sec. 2635.402.

4.52.2, 5C.JF.R. § 2635.402 Disqualifying Financial Interests

(a) Stat.utory prohibition. An employee is prohibited by criminal statute, 18 U.S.C. 208(a), from
participating personally and substantially in an official capacity in any particular matter in which,
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Example 2: Upon assignment to the technical evaluation panel, the employee in the preceding
example finds that DEF Computer Corporation hds not submitted a proposal. Rather, LMN
Corp., with which DEF competes for private sector business, is one of the six offerors. The
employee is not disqualified from serving on the technical evaluation panel. Any effect on the
employee s financial interests as a result of the agency’s decision to award or not award the
systems contract 10 LMN would be at most indirect and speculative.

(2) Imputed interests. For purposes of 18 U.S.C. 208(a) and this subpart, the financial interests
of the following persons will serve to disqualify an employee to the same extent as if they were
the employee’s own interests:

{i) The employee’s spouse;
(ii) The employee’s minor child;
(iii) The employee’s general partner;

(iv) An organization or entity which the employee serves as officer, director, trustee, general
partner or employee; and

(v) A person with whom the employee is negotiating for or has an arrangement conceming
prospective employment. (Employees who are seeking other employment should refer to and
comply with the standards in subpart F of this part).

Example |: An employee of the Department of Education serves without compensation on the
board of directors of Kinder World, Inc., a nonprofit corporation that engages in good works.
Even though her personal financial interests will not be affected, the employee must disqualify
herself from participating in the review of a grant application submitted by Kinder World.
Award or denial of the grant will affect the financial interests of Kinder World and its financial
interests are imputed to her as a member of its board of directors.

Example 2. The spouse of an employee of the Food and Drug Administration has obtained a
position with a well established biomedical research company. The company has developed an
artificial limb for which it is seeking FDA approval and the employee would ordinarily be asked
to participate in the FDA’s review and approval process. The spouse is a salaried employee of
the company and has no direct ownership interest.in the company. Nor does she have an indirect
ownership interest, as would be the case, for example, if she were participating in a pension plan
that held stock in the company. Her position with the company is such that the granting or
withholding of FDA approval will not have a direct and predictable effect on her salary or on
her continued employment with the company. Since the FDA approval process will not affect his
spouse’s financial interests, the employee is not disqualified under Sec. §2635.402 from
participating in that process. Nevertheless, the financial interests of the spouse’s employer may
be disqualifying under the imparitiality principle, as implemented at Sec. §2635.502. '

(3) Particular matter. The term particular matter encompasses only matters that involve
deliberation, decision, or action that is focused upon the interests of specific persons, or a
discrete and identifiable class of persons. Such a matter is covered by this subpart even if it
does not involve formal parties and may include governmental action such as legislation or
policy-making that is narrowly focused on the interests of such a discrete and identifiable class
of persons. The term particular matter, however, does not extend to the consideration or
adoption of broad policy options that are directed to the interests of a large and diverse group
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of persons. The particular matters covered by this subpart include a judicial or other
proceeding, application, request for a ruling or other determination, contract, claim,
controversy, charge, accusation or arrest.

Example 1: The Internal Revenue Service's amendment of its regulations 1o change the manner
in which depreciation is calculated is not a particular matter, nor is the Social Security
Administration’s consideration of changes to its appeal procedures for disability claimants.

Example 2: Consideration by the Interstate Commerce Commission of regulations establishing
safety standards for trucks on interstate highways involves a particular matter.

Example 3. FBI employee Doe’s job responsibilities include assessing training needs and
procuring training services. Doe’s wife owns ABC Training, Inc. Doe recommended that several
training contracts be awarded to ABC Training, Inc. Doe violated 18 U.S.C. § 208, even if ABC
did not get the contract. Any substantial participation is enough to trigger the statute.

(4) Personal and substantial. To participate personally means to participate directly. It includes
the direct and active supervision of the participation of a subordinate in the matter. To
participate substantially means that the employee’s involvement is of significance to the
matter. Participation may be substantial even though it is not determinative of the outcome of a
particular matter. However, it requires more than official responsibility, knowledge,
perfunctory involvement, or involvement on an administrative or peripheral issue. A finding of
substantiality should be based not only on the effort devoted to a matter, but also on the
importance of the effort. While a series of peripheral involvements may be insubstantial, the
single act of approving or participating in a critical step may be substantial. Personal and
substantial participation may occur when, for example, an employee participates through
decision, approval, disapproval, recommendation, investigation or the rendering of advice in a
particular matter.

(c) Disqualification. Unless the employee is authorized to participate in the particular matter
by virtue of a waiver or exemption described in paragraph (d) of this section or because the
interest has been divested in accordance with paragraph (e) of this section, an employee shall
disqualify himself from participating in a particular matter in which, to his knowledge, he or a
person whose interests are imputed to him has a financial interest, if the particular matter will
have a direct and predictable effect on that interest. Dlsquahﬁcanon is accomplished by not
participating in the particular matter,

(1) Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from

which he is disqualified. Appropriate oral or written notification of the employee’s
disqualification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(2) Documentation. An employee need not file a written disqualification statement unless he is
required by part 2634 of this chapter to file written evidence of compliance with an ethics

agreement with the Office of Government Ethics or is asked by an agency ethics official or the
person responsible for his assignment to file a written disqualification statement. However, an
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employee may elect to create a record of his actions by providing wriiten notice to a supervisor
or other appropriate official.

Example I1: An Assistant Secretary of the Department of the Interior owns recreational property
that borders on land which is being considered for annexation to a national park. Annexation
would directly and predictably increase the value of her vacation property and, thus, she is
disqualified from participating in any way in the Department’s deliberations or decisions
regarding the annexation. Because she is responsible for determining which matters she will
work on, she may accomplish her disqualification merely by ensuring that she does not
participate in the matter. Because of the level of her position, however, the Assistant Secretary
might be wise to establish a record that she has acted properly by providing a written
disqualification statement to an official superior and by providing written notification of the
disqualification to subordinates to ensure that they do not raise or discuss with her any issues
related to the annexation.

{d) Waiver of or exemptions from disqualification. An employee who would otherwise be
disqualified by 18 U.S.C. 208(a) may be permitted to participate in a particular matter where the
otherwise disqualifying financial interest is the subject of a regulatory exemption or individual
waiver described in this paragraph, or results from certain Indian birthrights as described in 18
U.S.C. 208(b)(4).

(Note that waivers are hardly, if ever, granted. See Section 4.5.2.5.10)

(1) Regulatory exemptions. Under 18 U.S.C. 208(b)(2), regulatory exemptions of general
applicability have been issued by the Office of Government Ethics, based on its determination
that particular interests are too remote or too inconsequential to affect the integrity of the
services of employees to whom those exemptions apply. See the regulations in subpart B of
part 2640 of this chapter, which supersede any preexisting agency regulatory exemptions.

(2) Individual waivers. An individual waiver enabling the employee to participate in one or
more particular matters may be issued under 18 U.S.C. 208(b)(1) if, in advance of the
employee’s participation:

(i) The employee:

(A) Advises the Government official responsible for the employee’s appointment (or other
Government official to whom authority to issue such a waiver for the employee has been
delegated) about the nature and circumstances of the particular matter or matters; and

(B) Makes full disclosure to such official of the nature and extent of the disqualifying
financial interest; and

(ii) Such official determines, in writing, that the employee’s financial interest in the

particular matter or matters is not so substantial as to be deemed likely to affect the integrity
of the services which the Government may expect from such employee. See also subpart C of
part 2640 of this chapter, for additional guidance.

(3) Federal advisory committee member waivers. An individual waiver may be issued under 18
U.S.C. 208(b)(3) to a special Government employee serving on, or under consideration for
appointment to, an advisory committee within the meaning of the Federal Advisory Committee
Act if the Government official responsible for the employee’s appointment {or other
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Government official to whom authority to issue such a waiver for the em ployee has been
delegated):

(i) Reviews the financial disclosure report filed by the special Government employee
pursuant to the Ethics in Government Act of 1978; and

(ii) Certifies in writing that the need for the individual’s services outweighs the potential for
a conflict of interest created by the otherwise disqualifying financial interest. See also subpart
C of part 2640 of this chapter, for additional guidance.

(4) Consultation and notification regarding waivers. When practicable, an official is required to
consult formally or informally with the Office of Government Ethics prior to granting a waiver
referred to in paragraph (d)}(2) or (3) of this section. A copy of each such waiver is to be
forwarded to the Director of the Office of Government Ethics.

() Divestiture of a disqualifying financial interest. Upon sale or other divestiture of the asset or
other interest that causes his disqualification from participation in a particular matter, 18 U.S.C.
208(a) and paragraph (c} of this section will no longer prohibit the employee’s participation in
the matter.

{1) Voluntary divestiture. An efnployee who would otherwise be disqualified from
participation in a particular matter may voluntarily sell or otherwise divest himself of the
interest that causes the disqualification.

(2) Directed divestiture. An employee may be required to sell or otherwise divest himself of
the disqualifying financial interest if his continued holding of that interest is prohibited by
statute or by agency supplemental regulation issued in accordance with Sec. §2635.403(a), or if
the agency determines in accordance with Sec. §2635.403(b) that a substantial conflict exists
between the financial interest and the employee’s duties or accomplishment of the agency’s
mission.

(3) Eligibility for special tax treatment. An employee who is directed to divest an interest may
be eligible to defer the tax consequences of divestiture under subpart J of part 2634 of this
chapter. An employee who divests before obtaining a certificate of divestiture will not be
eligible for this special tax treatment.

(f) Official duties that give rise to potential conflicts. Where an employee’s official duties create
a substantial likelihood that the employee may be assigned to a particular matter from which he
is disqualified, the employee should advise his supervisor or other person responsible for his
assignments of that potential so that conflicting assignments can be avoided, consistent with the
agency’s needs.

Example: An FBI employee’s minor child is the beneficiary of a trust that consists of stock in
XYZ Corp worth $30,000. Since the interests of the minor children are imputed to the employee,
and the stock is valued at greater than $15,000, this employee may not participate in an
investigation of XYZ Corp.

4.5.2.3. 28 C.F.R. § 45.2 Disqualification arising from personal or political
relationship.

(a) Unless authorized under paragraph (b) of this section, no employee shall participate in a
criminal investigation or prosecution if he has a personal or political relationship with;
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(s) Short-term Federal Government security means a bill with a maturity of one year or less
issued by the United States Treasury pursuant to 31 U.S.C. Chapter 31.

(t) Special Government employee means those executive branch officers or employees specified
in 18 U.S.C. 202{a). A special Government employee is retained, designated, appointed or
employed to perform temporary duties either on a full-time or intermittent basis, with or without
compensation, for a period not to exceed 130 days during any consecutive 365-day period.

{u) Unit investment trust means an investment company as defined in 15 U.S.C. 80a-4(2) that is
a regulated investment company under 26 U.S.C. 851.

(v) United States Savings bond means a savings bond issued by the United States Treasury
pursuant to 31 U.S.C. 3105,

4.5.2,5.3. 5 C.F.R. § 2640.103 Prohibition

(a) Statutory prohibition. Unless permitted by 18 U.S.C. 208(b) (1)-(4), an employee is
prohibited by 18 U.S.C. 208(a) from participating personally and substantially in an official
capacity in any particular matter in which, to his knowledge, he or any other person specified in
the statute has a financial interest, if the particular matter will have a direct and predictable effect
on that interest. The restrictions of 18 U.S.C. 208 are described more fully in 5 C.F.R. §2635.401
and §2635.402.

(1) Particular matter. The term “particular matter” includes only matters that involve
deliberation, decision, or action that is focused upon the interests of specific persons, or a
discrete and identifiable class of persons. The term may include matters which do not involve
formal parties and may extend to legislation or policy making that is narrowly focused on the
interests of a discrete and identifiable class of persons. It does not, however, cover
consideration or adoption of broad policy options directed to the interests of a large and diverse
group of persons. The particular matters covered by this part include a judicial or other
proceeding, application or request for a ruling or other determination, contract, claim,
controversy, charge, accusation or arrest.

Example 1. The Overseas Private Investment Corporation decides to hire a contractor (o
conduct EEQ training for its employees. The award of a contract for training services is a
particular matter. '

Example 2: The spouse of a high level official of the Internal Revenue Service (IRS) requests a
meeting on behalf of her client (a major U.S. corporation) with IRS officials to discuss a
provision of IRS regulations governing depreciation of equipment. The spouse will be paid a fee
by the corporation for arranging and attending the meeting. The consideration of the spouse's
request and the decision to hold the meeting are particular matters in which the spouse has a
Sfinancial interest. :

Example 3: A regulation published by the Department of Agriculture applicable only 1o
-companies that operate meat packing plants is a particular matter.

Example 4: A change by the Department of Labor to health and safety regulations applicable to
all employers in the United States is not a particular matter. The change in the regulations is
directed to the interests of a large and diverse group of persons.
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Example 5: The allocation of additional resources to the investigation and prosecution of white
collar crime by the Department of Justice is not a particular matter. Similarly, deliberations on
the general merits of an omnibus bill such as the Tax Reform Act of 1986 are not sufficiently
Jocused on the interests of specific persons, or a discrete and identifiable group of persons to
constitute participation in a particular matter.

Example 6: The recommendations of the Council of Economic Advisors to the President about
appropriate policies to maintain economic growth and stability are not particular matters.
Discussions about economic growth policies are directed to the interests of a large and diverse

group of persons.

Example 7: The formulation and implementation of the response of the United States to the
military invasion of a U.S. ally is not a particular matter. General deliberations, decisions and
actions concerning a response are based on a consideration of the political, military, diplomatic
and economic interests of every sector of society and are too diffuse fo be focused on the
interests of specific individuals or entities. However, at the time consideration is given to actions
Jocused on specific individuals or entities, or a discrete and identifiable class of individuals or
entities, the matters under consideration would be particular matters. These would include, for
example, discussions whether to close particular oil pumping station or pipeline in the area
where hostilities are taking place, or a decision to seize a particular oil field or oil tanker.

Example 8: A legislative proposal for broad health care reform is not a particular matter
because it is not focused on the interests of specific persons, or a discrete and identifiable class
of persons. It is intended to affect every person in the United States. However, consideration and
implementation, through regulations, of a section of the health care bill limiting the amount that
can be charged for prescription drugs is sufficiently focused on the interests of pharmaceuncat'
companies that it would be a particular matter.

Example 9: An FBI agent is asked to work on a mortgage fraud investigation against XYZ Bank.
The FBI agent’s wife works for XYZ Bank in the Morigage Department as a Loan Officer. The
FBI agent may not work on the investigation due to his spouse’s employment See Section 4.5.4
of this Guide for methods to remedy such conflicts.

Example 10: An FBI contracting officer owns §20,000 of stock in a company that is bidding on
an FBI contract. This employee would violate the law if he/she takes any official action on that
cortract. Similarly, participating in the matter would also be a violation of the law even if the
employee’s spouse or dependent child owned the stock.

(2) Personal and substantial participation. To participate “personally” means to participate
directly. It includes the direct and active supervision of the participation of a subordinate in the
matter. To participate “substantially” means that the employee’s involvement is of significance
to the matter. Participation may be substantial even though it is not determinative of the
outcome of a particular matter. However, it requires more than official responsibility,
knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue.
A finding of substantiality should be based not only on the effort devoted to the matter, but
also on the importance of the effort. While a series of peripheral involvements may be
insubstantial, the single act of approving or participating in a critical step may be substantial.
Personal and substantial participation may occur when, for example, an employee participates
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through decision, approval, disapproval, recommendation, investigation or the rendering of
advice in a particular matter. '

Example 1 to paragraph (a)(2): An agency’s Office of Enforcement is investigating the allegedly
Jraudulent marketing practices of a major corporation. One of the agency s personnel specialists
is asked to provide information to the Office of Enforcement about the agency's personnel
ceiling so that the Office can determine whether new employees can be hired to work on the
investigation. The employee personnel specialist owns $20,000 worth of stock in the corporation
that is the target of the investigation. She does not have a disqualifying financial interest in the
matter (the investigation and possible subsequent enforcement proceedings) because her
involvement is on a peripheral personnel issue and her participation cannot be considered
“substantial” as defined in the statute.

{3) Direct and predictable effect.

(i) A particular matter will have a “direct” effect on a financial interest if there is a close
causal link between any decision or action to be taken in the matter and any expected effect
of the matter on the financial interest. An effect may be direct even though it does not occur
immediately. A particular matter will not have a direct effect on a financial interest, however,
if the chain of causation is attenuated or is contingent upon the occurrence of events that are
speculative or that are independent of, and unrelated to, the matter. A particular matter that
has an effect on a financial interest only as a consequence of its effects on the general
economy does not have a direct effect within the meaning of this part.

(ii} A particular matter will have a “predictable” effect if there is a real, as opposed to a
speculative, possibility that the matter will affect the financial interest. It is not necessary,
however, that the magnitude of the gain or loss be known, and the dollar amount of the gain
or loss is immaterial. '

Example 1: An attorney at the Department of Justice is working on a case in which several large
companies are defendants. If the Department wins the case, the defendants may be required fo
reimburse the Federal Government for their failure to adequately perform work under several
contracts with the Government. The attorney’s spouse is a salaried employee of one of the
companies, working in a division that has no involvement in any of the contracts. She does not
participate in any bonus or benefit plans tied to the profitability of the company, nor does she
own stock in the company. Because there is no evidence that the case will have a direct and
predictable effect on whether the spouse will retain her job or maintain the level of her salary, or
whether the company will undergo any reorganization that would affect her interests, the
attorney would not have a disqualifying financial interest in the matter. However, the attorney
must consider, under the requirements of Sec. §2635.502 of this chapter, whether his impartiality
would be questioned if he continues to work on the case.

Example 2: A special Government employee (SGE) whose principal employment is as a
researcher at a major university is appointed to serve on an advisory committee that will
evaluate the safety and effectiveness of a new medical device to regulate arrhythmic heartbeats.
The device is being developed by Alpha Medical Inc., a company which also has contracted with
the SGE’s university to assist in developing another medical device related to kidney dialysis.
There is no evidence that the advisory committee’s determinations concerning the medical device
under review will affect Alpha Medical’s contract with the university to develop the kidney
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participate in Bureau maiters involving the lease unless he obtains an individual waiver
pursuant to 18 US.C. 208(b)(1).

Example 3: A special Government employee serving on an advisory committee studying the
safety and effectiveness of a new arthritis drug is a practicing physician with a speciality in
treating arthritis. The drug being studied by the committee would be a low cost alternative to
current {reatments for arthritis. If the drug is uitimately approved, the physician will be able to
prescribe the less expensive drug. The physician does not own stock in, or hold any position, or
have any business relationship with the company developing the drug. Moreover, there is no
indication that the availability of a less expensive treatment for arthritis will increase the volume
and profitability of the doctor’s private practice, Accordingly, the physician has no disqualifying
financial interest in the actions of the advisory committee.

(c) Interests of others. The financial interests of the following persons will serve to disqualify an
employee to the same extent as the employee’s own interests:

(1) The employee’s spouse;
{2) The employee’s minor child;
(3) The employee’s general partner;

(4) An organization or entity which the employee serves as officer, director, trustee, general
partner, or employee; and

(5) A person with whom the employee is negotiating for, or has an arrangement concerning,
prospective employment.

Example I: An employee of the Consumer Product Safety Commission (CPSC) has two minor
children who have inherited shares of stock from their grandparents in a company that
manufactures small appliances. Uniess an exemption is applicable under Sec. 2640.202 or he
obtains a waiver under 18 U.S.C. 208(b)(1), the employee is disqualified from participating in a
CPSC proceeding to require the manufacturer to remove a defective appliance from the market.

Example 2: A newly appointed employee of the Department of Housing and Urban Development
(HUD) is a general partner with three former business associates in a partnership that owns a
travel agency. The employee kmows that his three general partners are also partners in another
partnership that owns a HUD-subsidized housing project. Unless he receives a waiver pursuant
to 18 US.C. 208(bj(1) permitting him o act, the employee must disqualify himself from
particular matters involving the HUD-subsidized project which his general partners own.

Example 3: The spouse of an employee of the Department of Health and Human Services (HHS)
works for a consulting firm that provides support services to colleges and universities on
research projects they are conducting under grants from HHS. The spouse is a salaried
employee who has no direct ownership interest in the firm such as through stockholding, and the
award of a grant to a particular university will have no direct and predictable effect on his
continued employment or his salary. Because the award of a grant will not affect the spouse s
financial interest, section 208 would not bar the HHS employee from participating in the award
of a grant to a university fo which the consulting firm will provide services. However, the
employee should consider whether her participation in the award of the grant would be barred
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(1) An employee may participate in any particular matter affecting one or more holdings of a
sector mutual fund or a sector unit investment trust where the affected holding is not invested
in the sector in which the fund or trust concentrates, and where the disqualifying financial
interest in the matter arises because of ownership of an interest in the fund or unit investment
trust.

2)
(i) An employee may participate in a particular matter affecting one or more holdings of a
sector mutual fund or a sector unit investment trust where the disqualifying financial interest
in the matter arises because of ownership of an interest in the fund or the unit investment
trust and the aggregate market value of interests in any sector fund or funds and any sector
investment unit trust does not exceed $50,000.

(ii) For purposes of calculating the $50,000 de minimis amount in paragraph (b}(2){i) of this
section, an employee must aggregate the market value of all sector mutual funds and sector
unit investment trusts in which he has a disqualifying financial interest and that concentrate
in the same sector and have one or more holdings that may be affected by the particular
matter.

Example I to paragraph (b): An employee of the Federal Reserve owns shares in the mutual fund
described in the preceding example. In addition to holdings in utility companies, the mutual fund
contains stock in certain regional banks and bank holding companies whose financial interests
would be affected by an investigation in which the Federal Reserve employee would participate.
The employee is not disqualified from participating in the investigation because the banks that
would be affected are not part of the sector in which the fund concentrates.

Example 2 to paragraph (b): A health scientist administrator employed in the Public Heaith
Service at the Department of Health and Human Services is assigned to serve on a Department
wide task force that will recommend changes in how Medicare reimbursements will be made to
health care providers. The employee owns 835,000 worth of shares in the XYZ Health Sciences
Fund, a sector mutual fund invested primarily in heaith-related companies such as
pharmaceuticals, developers of medical instruments and devices, managed care health
organizations, and acute care hospitals. The health scientist administrator may participate in the
recommendations.

Example 3 to paragraph (b): The spouse of the employee in the previous Example owns 340,000
worth of shares in ABC Specialized Portfolios: Healthcare, a sector mutual fund that also
concentrates its investments in health-related companies. The two funds focus on the same sector
and both contain holdings that may be affected by the particular matter. Because the aggregated
value of the two funds exceeds $50,000, the employee may not rely on the exemption.

(c) Employee benefit plans. An employee may participate in:

(1) Any particular matter affecting one or more holdings of an employee benefit plan, where
the disqualifying financial interest in the matter arises from membership in:

(i) The Thrift Savings Plan for Federal employees described in 5 U.S.C. 8437,

(ii) A pension plan established or maintained by a State government or any political
subdivision of a State govyermment for its employees; or
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Example 1 to paragraph (b): A Food and Drug Adminisiration advisory committee is asked to
review a new drug application'from Alpha Drug Co. for a new lung cancer drug. A member of
the advisory committee owns §20,000 worth of stock in Mega Drug Co., which manufactures the
only similar lung cancer drug on the market. If approved, the Alpha Drug Co.’s drug would
directly compete with the drug sold by the Mega Drug Co., resulting in decreased sales of its
lung cancer drug. The committee member may participate in the review of the new drug.

(c) De minimis exemption for matters of general applicability.

(1) An employee may participate in any particular matter of general applicability, such as
rulemaking, in which the disqualifying financial interest arises from the ownership by the
employee, his spouse or minor children of securities issued by one or more entities affected by
the matter, ifs

(1) The securities are publicly traded, or are municipal securities, the market value of which
does not exceed: '

(A) $25,000 in any one such entity; and
(B) $50,000 in all affected entities; or

(ii) The securities are long-term Federal Government securities, the market value of which
does not exceed $50,000:

{2) For purposes of this paragraph (b}, the value of securities owned by the employee, his
spouse, and minor children must be aggregated in applying the exemption.

Example I to paragraph (c). The Bureau of Export Administration at the Department of
Commerce is in the process of formulating a regulation concerning exportation of portable
computers. The regulation will affect all domestic companies that sell portable computers. An
employee of the Department who is assisting in drafting the regulation owns 317,000 worth of
stock in Comp America and 320,000 worth of stock in XYZ Computer Inc. Even though the
employee owns 837,000 worth of stock in companies that will be affected by the regulation, she
may participate in drafting the regulation because the value of the securities she owns does not
exceed 325,000 in any one affected company and the total value of stock owned in all affected
companies does not exceed $50,000.

(d) Exemption for certain Federal Government securities. An employee may participate in any
particular matter in which the disqualifying financial interest arises from the ownership of short-
term Federal Government securities or from U.S. Savings bonds.

{e) Exemption for interests of tax-exempt organizations. An employee may participate in any
particular matter in which the disqualifying financial interest arises from the ownership of
publicly traded or municipal securities, or long-term Federal Government securities by an
organization which is tax-exempt pursuant to 26 U.S.C. 501(¢) (3) or (4), and of which the
employee is an unpaid officer, director, or trustee, or an employee, if:

(1) The matter affects only the organization’s investments, not the organization directly;

(2) The employee plays no role in making investment decisions for the organization, except for
participating in the decision to invest in several different categories of investments such as
stocks, bonds, or mutual funds; and
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(3) The organization’s only relationship to the issuer, other than that which arises from routine
commercial transactions, is that of investor.

Example 1: An employee of the Federal Reserve is a director of the National Association to Save
Trees (NAST), an environmental organization that is tax-exempt under section 501 (c)(3) of the
Internal Revenue Code. The employee knows that NAST has an endowment fund that is partially
invested in the publicly traded stock of Computer Inc. The employee’s position at the Federal
Reserve involves the procurement of computer software, including software marketed by
Computer Inc. The employee may participate in the procurement of software from Computer Inc.
provided that he is not involved in selecting NAST s investments, and that NAST has no
relationship to Computer Inc. other than as an investor in the company and routine purchaser of
Computer Inc. software.

{f) Exemption for certain interests of general partners. An employee may participate in any
particular matter in which the disqualifying financial interest arises from:

(1) The ownership of publicly traded securities, long-term Federal
Government securities, or municipal securities by the employee’s general partner, provided:

(i) Ownership of the securities is not related to the partnership between the employee and his
general partner, and

(ii) The value of the securities does not exceed $200,000; or

(2) Any interest of the employee’s general partner if the employee’s relationship to the general
partner is as a limited partner in a partnership that has at least 100 limited partners.

Example 1: An employee of the Department of Transportation is a general partner in a
partnership that owns commercial property. The employee kmows that one of his partners owns
stock in an aviation company valued at 3100,000 because the stock has been pledged as
collateral for the purchase of the commercial property by the partnership. In the absence of an
individual waiver under 18 U.S.C. 208(bj(1), the employee may not act in a matter affecting the
aviation company. Because the stock has been pledged as collateral, ownership of the securities
is related t0 the partnership between the employee and his general partner.

Example 2: An employee of the Pension Benefit Guaranty Corporation (PBGC) has a limited
partnership interest in Ambank Partners, a large partmership with more than 500 limited
partners. The partnership assets are invested in the securities of various financial institutions.
Ambank’s general partner is Capital Investment Services, an investment firm whose pension plan
Jfor its own employees is being examined by the PBGC for possible unfunded liabilities. Even
though the employee’s general partner (Capital Investment Services) has a financial interest in
PBGC’s review of the pension plan, the employee may participate in the review because his
relationship with his general partner is that of a limited partner in a partnership that has at least
100 limited partners.

4.5.2.5.6. 5 C.F.R. § 2640.203 Miscellaneous Exemptions
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GSA. Because implementing the plan would resuit not only in the elimination of the employee’s
Federal position, but also in the creation of a new position in the new corporation to which the
employee would be transferred, the employee would have a disqualifying financial interest in the
matter arising from other than Federal salary and benefits, or Social Security or veterans
benefits.

Example 9: A career member of the Senior Executive Service (SES) at the Internal Revenue
Service (IRS) may serve on a performance review board that makes recommendations about the
performance awards that will be awarded to other career SES employees at the IRS. The amount
of the employee’s own SES performance award would be affected by the board’s
recommendations because all SES awards are derived from the same limited pool of funds.
However, the employee s activities on the board involve only recommendations, and not
determinations that individually or specially affect his own award. Additionally, 5 US.C.
5384(c)(2) reguires that a majority of the board’s members be career SES employees.

Example 10: In carrying out a reorganization of the Office of General Counsel (OGC) of the
Federal Trade Commission, the Deputy General Counsel is asked to determine which of five
Senior Executive Service (SES) positions in the OGC to abolish. Because her own position is one
of the five SES positions being considered for elimination, the matter is one that would
individually or specially affect her own salary and benefits and, therefore, the Deputy may not
decide which position should be abolished.

Note to paragraph (d): This exemption does not permit an employee to take any action in
violation of any other statutory or regulatory requirement, such as the prohibition on the
employment of relatives at 5 U.8.C. 3110.

(e) Commercial discount and incentive programs. An employee may participate in any particular
matter affecting the sponsor of a discount, incentive, or other similar benefit program if the
disqualifying financial interest arises because of participation in the program, provided:

(1) The program is open to the general public; and

(2) Participation in the program involves no other financial interest in the sponsor, such as
stockholding. '

Example . An attorney at the Pension Benefit Guaranty Corporation who is a member of a
frequent flier program sponsored by Alpha Airlines may assist in an action against Alpha for
Jailing to make required payments to its employee pension fund, even though the agency action
will cause Alpha to dishand its frequent flier program.

{f) Mutual insurance companies. An employee may participate in any particular matter affecting
a mutual insurance company if the disqualifying financial interest arises because of an interest as
a policyholder, unless the matter would affect the company’s ability to pay claims required under
the terms of the policy or to pay the cash value of the policy.

Example I: An administrative law judge at the Department of Labor receives dividends from a
mutual insurance company which he takes in the form of reduced premiums on his life insurance
policy. The amount of the dividend is based upon the company’s overall profitability.
Nevertheless, he may preside in a Department hearing involving a major corporation insured by
the same company even though the insurance company will have to.pay the corporation’s
penaities and other costs if the Department prevails in the hearing.
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(m) Offical participation in nonprofit organizations. An employee may participate in any
particular matter where the disqualifying financial interest is that of a nonprofit organization in
which the employee serves (or is seeking or has an arrangement to serve) solely in an official
capacity as an officer, a director, or a trustee.

Note to paragraph (m): Nothing in this paragraph shall be deemed independent authority
for an agency to assign an employee to serve in an official capacity with a particular
nonprofit organization. Agencies will make such determinations based on evaluations of
their own statutory authorities and missions. Individual agency decisions to permit {or not
permit) an employee to serve in an official capacity necessarily involve a range of legal,
policy, and managerial considerations, and nothing in this paragraph is intended to
interfere with an agency’s discretion to assign official duties and limit such assignments
as the agency deems appropriate.

4.5.2.5.7. 5 C.F.R. § 2640.204 Prohibited Financial Interests

None of the exemptions set forth in Sec. Sec. 2640.201, 2640.202, or 2640.203 apply to any
financial interest held or acquired by an employee, his spouse, or minor child in violation of a
statute or agency supplemental regulation issued in accordance with 5 C.F.R. §2635.103, or that
is otherwise prohibited under 5 C.F.R. §2635.403(b).

Example 1 to Sec. 2640.204: The Office of the Comptroller of the Currency (OCC), in a
regulation that supplements part §2635 of this chapter, prohibits certain employees from owning
stock in commercial banks. If an OCC employee purchases stock valued at 82,000 in
contravention of the regulation, the exemption at Sec. 2640.202(a) for interests arising from the
ownership of no more than 315,000 worth of publicly traded stock will not apply to the
employee ’s participation in matters affecting the bank.

4.5.2.5.8. 5 C.F.R. § 2640.205 Employee Responsibility

Prior to taking official action in a matter which an employee knows would affect his financial
interest or the interest of another person specified in 18 U.S.C. 208(a), an employee must
determine whether one of the exemptions in Sec. Sec. 2640.201, 26_40.202, or 2640.203 would
permit his action notwithstanding the existence of the disqualifying interest. An employee who is
unsure whether an exemption is applicable in a particular case, should consult an agency ethics
official prior to taking action in a particular matter. :

4.5.2.5.9. 5C.F.R. § 2640.206 Existing Agency Exemptions

An employee who, prior to January 17, 1997, acted in an official capacity in a particular matter

in which he had a financial interest, will be deemed to have acted in accordance with applicable
regulations if he acted in reliance on an exemption issued by his employing Government agency
pursuant to 18 U.S.C. 208(b)(2), as in effect prior to November 30, 1989.

4.5.2.5.10. Waivers, General

FBI Policy on waivers: waivers discussed in this section are not favored as a matter of FBI
policy and are very seldom granted. FBI employees may contact OIC for additional information.

4.5.2.5.11. 5 C.F.R. § 2640.301 Waivers Issued Pursuant to 18 U.S.C. 208
(b)(l)
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(a) Requirements for issuing an individual waiver under 18 U.S.C. 208(b)(1). Pursuant to 18
U.S.C. 208(b)(1), an agency may determine in an individual case that a disqualifying financial
interest in a particular matter or matters is not so substantial as to be deemed likely to affect the
integrity of the employee’s services to the Government. Upon making that determination, the
agency may then waive the employee’s disqualification notwithstanding the financial interest,
and permit the employee to participate in the particular matter. Waivers issued pursuant to
section 208(b)(1) should comply with the following requirements:

(1) The disqualifying financial interest, and the nature and circumstances of the particular
matter or matters, must be fully disclosed to the Government official responsible for appointing
the employee to his position (or other Government official to whom authority to issue such a
waiver for the employee has been delegated);

(2) The waiver must be issued in writing by the Government official responsible for appointing
the employee to his position (or other Government official to whom the authority to issue such
a waiver for the employee has been delegated);

(3) The waiver should describe the disqualifying financial interest, the particular matter or
matters to which it applies, the employee’s role in the matter or matters, and any Ilmltatlons on
the employee’s ability to act in such matters;

(4) The waiver shall be based on a determination that the disqualifying financial interest is not
so substantial as to be deemed likely to affect the integrity of the employee's services to the
Government. Statements concerning the employee’s good character are not material to, nor a
basis for making, such a decision;

(5) The waiver must be issued prior to the employee taking any action in the matter or matters;
and

(6) The waiver may apply to both present and future financial interests, provided the interests
are described with sufficient specificity.

Note to paragraph (a): The disqualifying financial interest, the particular matter or matters to
which the waiver applies, and the employee’s role in such matters do not need to be
described with any particular degree of specificity. For example, if a waiver were to apply to
all matters which an employee would undertake as part of his official duties, the waiver
document would not have to enumerate those duties. The information contained in the
waiver, however, should provide a clear understanding of the nature and identity of the
disqualifying financial interest, the matters to which the waiver will apply, and the
employee's role in such matters.

(b) Agency determination concerning substantiality of the disqualifying financial interest. In
determining whether a disqualifying financial interest is sufficiently substantial to be deemed
likely to affect the integrity of the employee’s services to the Govcmment the responsibie
official may consider the following factors:

(1) The type of interest that is creating the disqualification (e.g. stock, bonds, real estate, other
securities, cash payment, job offer, or enhancement of a spouse’s employment);

(2) The identity of the person whose financial interest is involved, and if the interest is not the
employee’s, the relationship of that person to the employee;
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(3) The dollar value of the disqualifying financial interest, if it is known or can be estimated
(e.g. the amount of cash payment which may be gained or lost, the salary of the job which will
be gained or lost, the predictable change in either the market value of the stock or the actual or
potential profit or loss or cost of the matter to the company issuing the stock, the change in the
value of real estate or other securities);

{4) The value of the financial instrument or holding from which the disqualifying financial
interest arises (e.g. the face value of the stock, bond, other security or real estate) and its value
in relationship to the individual’s assets. If the disqualifying financial interest is that of a
general partner or organization specified in section 208, this information must be provided only
to the extent that it is known by the employee; and

(5) The nature and importance of the employee’s role in the matter, including the extent to
which the employee is called upon to exercise discretion in the matter.

(6) Other factors which may be taken into consideration include:
(i) The sensitivity of the matter;
(ii) The need for the employee’s services in the particular matter; and

(iii) Adjustments that may be made in the employee’s duties that would reduce or eliminate
the likelihood that the integrity of the employee s services would be questloned by a
reasonable person.

4.5.2.5.12. S C.F.R, § 2640.302 Waivers Issued Pursuant to 18 U.S.C. 208
' ()3

{(a) Requirements for issuing an individual waiver under 18 U.S.C. 208(b)(3). Pursuant to 18
U.S.C. 208(b)(3), an agency may determine in an individual case that the prohibition of 18
U.S.C. 208(a) should not apply to a special Government employee serving on, or an individual
being considered for, appointment to an advisory committee established under the Federal
Advisory Committee Act, notwithstanding the fact that the individual has one or more financial
interests that would be affected by the activities of the advisory committee. The agency’s
determination must be based on a certification that the need for the employee’s services
outweighs the potential for a conflict of interest created by the financial interest involved.
Waivers issued pursuant to 18 U.S.C. 208(b)(3) should comply with the following requirements:

(1) The advisory committee upon which the individual is serving, or will serve, is an advisory
committee within the meaning of the Federal Advisory Committee Act, 5 U.S.C.app.;

{2) The waiver must be issued in writing by the Government official responsible for the
individual’s appointment (or other Government official to which authority to issue such
waivers has been delegated) after the official reviews the financial disclosure report filed by
the individual pursuant to the Ethics in Government Act of 1978;

{3) The waiver must include a certification that the need for the individual’s services on the
advisory committee outweighs the potential for a conflict of interest;

(4) The facts upon which the certification is based should be fully described in the waivet,
including the nature of the financial interest, and the particular matter or matters to which the
waiver applies;
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{b) Limitations on availability. In making a waiver issued pursuant to 18 U.S.C. 208 (b)(1) or
{b)(3) publicly available, an agency:

(1) May withhold from public disclosure any information contained in the waiver that would
be exempt from disclosure pursuant to 5 U.S.C. 552; and

(2) Shall withhold from public disclosure information in a waiver issued pursuant to 18 U.S.C.
208(b)(3) concemning an individuval’s financial interest which is more extensive than that
required to be disclosed by the individual in his financial disclosure report under the Ethics in
Government Act of 1978, as amended, or which is otherwise subject to a prohibition on public
disclosure under law.

[Employees should contact OIC for additional information. ]
4.5.3. Other Conflict of Interest Issues

4.53.1. 5C.F.R. §2635.501 through § 2635.503 Subpart E Impartiality in
Performing Official Duties

(For further information, See Section 4.6 of this Guide)

4532. SCFR. § 2635.601 through § 2635.606 Subpart F Seeking Other
Employment

(For further information, See Section 4.8.2.7 of this Guide)

4533. S5CUF.R. §2635.801 through § 2635.805 Subpart H Outside Activities
Related to Qutside Employment and Activities

(For further information, See Sections 4.8.2.1-.5 of this Guide) -

45.34. SCF.R. § 2635.807 Subpart H Qutside Activities Related to Teaching,
Speaking and Writing

(For further information, See Section 4.9 of this Guide)

4.5.3.5. S5 CF.R. §2635.808 Subpart H Outside Activities Related to
Fundraising

(For further information, See Chapter 8 of this Guide)

4.5.3.6. 5 C.F.R. § 2635.809 Subpart H Outside Activities Related to Paying
Just Financial Obligations

45.3.7. Financial Relations with Witnesses, Subjects, and Individuals
Furnishing Information to the FBI

(See section 4.7 of this Guide)

4.5.1.8. Restriction on Financial Involvement with Employees, Relatives, or
Friends of Employees

(See section 4.7 of this Guide)
4.5.1.9. Qutside Employment and Possible Conflicts of Interest
(See section 4.8.5 of this Guide)
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interest. The statutory prohibition also extends to an employee’s participation in a particular
matter in which, to his knowledge, an organization in which the employee is serving as officer,
director, trustee, general partner or employee, or with whom he is negotiating, or has an
arrangement concerning. prospective employment, has a financial interest. Where the _
employee’s participation in a particular matter would affect any one of these financial interests,
the standards set for the in subparts D or F of this part apply and only a statutory waiver or
exemption, as described in §§2635.402(d) and 2635.605(a), will enable the employee to
participate in that matter. The authorization procedures in §2635.502(d) may not be used to
authorize an employee’s participation in any such matter. Where the employee complies with
all terms of the waiver, the granting of a statutory waiver will be deemed to constitute a
determination that the interest of the Government in the employee’s participation outweighs
the concern that a reasonable person may question the integrity of agency programs and
operations. Similarly, where the employee meets all prerequisites for the application of one of
the exemptions set forth in subpart B of part 2640 of this chapter, that also constitutes a
determination that the interest of the Government in the employee’s participation outweighs
the concern that a reasonable person may question the integrity of agency programs and
operations.

4.6.1.2. 5C.F.R. § 2635.502 Personal and business relationships

(a) Consideration of appearances by the employee. Where an employee knows that a
particular matter involving specific parties is likely to have a direct and predictable effect on the
financial interest of a member of his household, or knows that a person with whom he has a
covered relationship is, or represents a party to such matter, and, where the employee determines
that the circumstances would cause a reasonable person with knowledge of the relevant facts to
question his impartiality in the matter, the employee should not participate in the matter unless
he/she has informed the agency designee (The FBI’s “agency designee” is the FBI Deputy
Designated Agency Ethics Official (DDAEQ)) of the appearance problem and received
authorization from the agency designee in accordance with paragraph (d) of this section.

(1) In considering whether a relationship would cause a reasonable person to question his
impartiality, an employee may seck the assistance of his supervisor, an agency ethics official
{(your CDC, Ethics Counselor or any OIC Ethics Attorney) or the agency designee.

(2) An employee who is concemed that circumstances other than those specifically described
in this section would raise a question regarding his impartiality should use the process
described in this section to determine whether he should or should not participate in a
particular matter.

(b) Definitions. For the purposes of this section:

N

(1) An employee has a covered relationship with:

(i) A person, other than a prospective employer described in §2635.603(c) with whom the
employee has or seeks a business, contractual or other financial relationship that involves other
than a routine consumer transaction;

Note: An employee who is secking employment within the meaning of §2635.603 shall comply
with subpart F of this part rather than with this section.
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(ii) A person who is a member of the employee’s household, or who is a relative with
whom the employee has a close personal relationship (If there is any controversy conceming
whether or not a relative has a “close personal relationship” with an employee, the FBI DDAEO
shall be consulted to resolve the issue);

Example: An Agent and her cousin grew up in the same household as children and have
maintained close contact ever since. The Agent is assigned to a case investigating corruption in
a local police force on which her cousin serves. The Agent has a covered relationship with her
relative and should report the facts to her supervisor because the Agent’s impartiality in
investigating the case may be questioned by a reasonable member of the American public.

(iii) A person for whom the employee’s spouse, parent or dependent child is, to the
employee’s knowledge, serving or seeking to serve as an officer, director, trustee, general
partner, agent, attorney, consultant, contractor or employee;

(iv) Any person for whom the employee has, within the last year, served as officer,
director, trustee, general partner, agent, attorney, consultant, contractor or employee; or

(v) An organization, other than a political party as described in 26 U.S.C. 527(¢), in
which the employee is an active participant. Participation is active if; for example, it involves
service as an official of the organization or in a capacity similar to that of a committee or
subcommittee chairperson or spokesperson, or participation in directing the activities of the
organization. In other cases, significant time devoted to promoting specific programs of the
organization, including coordination of fundraising efforts, is an indication of active
participation. Payment of dues or the donation or solicitation of financial support does not, in
itself, constitute active participation.

Note: Nothing in this section shall be construed to suggest that an employee should not
participate in a matter because of his political, religious or moral views. (However, an FBI
employee’s activities in connection with partisan political candidates, partisan political parties or
partisan political campaigns are limited by law. See Chapter 7 of this Guide for more information
on political activities.) '

(2) Direct and predictable effect has the meaning set forth in §2635.402 (b) (1).
See Section 6.6.2.8. of this Guide for this definition.

(3) particular matter involving specific parties has the meaning set forth in 5 C.F.R
§2641.201(h). (Editors Note: The old section was superseded; to avoid confusion the new
definition is reprinted here) 5 C.F.R. 2641.201(h) states:

(h) Particular matter involving a specific party or parties -- (1) Basic concept. The
prohibition applies only to communications or appearances made in connection with a
“particular matter involving a specific party or parties.” Although the statute defines
“particular matter” broadly to include “any investigation, application, request for a ruling
or determination, rulemaking, contract, controversy, claim, charge, accusation, arrest, or
judicial or other proceeding” ... only those particular matters that involve a specific party
or parties fall within the prohibition ... . Such a matter typically involves a specific
proceeding affecting the legal rights of the parties or an isolatable transaction or related set
of transactions between identified parties, such as a specific contract, grant, license,
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employer is or represents a party. The waiver shall be in writing and may be given only by the
head of the agency or, where the recipient of the payment is the head of the agency, by the

President or his designee. Waiver authority may be delegated by agency heads to any person who
has been delegated authority to issue individual waivers under 18 U.8.C. 208(b) for the
employee who is the recipient of the extraordinary payment.

4,7. Misuse of Position

Misusing official authority, taking improper advantage of our position, the FBI name or the
trust placed in us as Federal employees for the personal benefit of ourselves or others are
contrary to the notion of public service and must be avoided. Simply put, the Standards of
Conduct for the Executive Branch require FBI employees to make proper use of Government
authority, time, and property and safeguard information and resources to which they have
access because of their Federal position.

4.7.1. Office of Government Ethics Regulations Related to Misuse of Position and
Nonpublic Information

4.7.1.1. 5 C.F.R. §2635.101 Basic obligation of public service
See 6.6.2.6. 5 C.F.R. §2635.101 Basic Obligation of Public Service.
4.7.1.2. S C.F.R. §2635.701 Overview

This subpart contains provisions relating to the proper use of official time and .
authority, and of information and resources to which an employee has access
because of his Federal employment. This subpart sets forth standards relating to:

(a) Use of public office for private gain [See 5 C.F.R. §2635.702];
(b) Use of nonpublic information [See 5 C.F.R. §2635.703];
{c} Use of Government property [See 5 C.F.R. §2635.704]; and
(d) Use of official time. [See 5 C.F.R. §2635.705].
4.7.1.3. 5 C.F.R, §2635.702 Use of Public Office for Private Gain

An employee shall not use his public office for his own private gain, for the endorsement of
any product, service or enterprise, or for the private gain of friends, relatives, or persons with
whom the employee is affiliated in a iongovernmental capacity, including nonprofit
organizations of which the employee is an officer or member, and persons with whom the
employee has or seeks employment or business relations. The specific prohibitions set forth
in paragraphs (a) through (d) of this section apply this general standard, but are not intended
to be exclusive or to limit the application of this section.

(a) Inducement or Coercion of Benefits. An employee shall not use or permit the use of his
Government position or title or any authority associated with his public office in a manner

that is intended to coerce or induce another person, including a subordinate, to provide any
benefit, financial or otherwise, to himself or to friends, relatives, or persons with whom the
employee is affiliated in a nongovernmental capacity.

Example 1: Offering to pursue a relative's consumer complaint over a household appliance, an
employee of the Securities and Exchange Commission called the general counsel of the
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whom he is recommending for Federal employment. The use of official government
stationary (e.g., FBI letterhead) is highly discouraged and may not be used without approval
from OIC.

Example 1: An employee of the Department of the Treasury is asked to provide a letter of
recommendation for a former subordinate on his staff may provide the recommendation using
official stationery and may sign the letter using his official title. If. however, the request is for the
recommendation of a personal friend with whom he has not dealt in the Government, the
employee should not use official stationery or sign the letter of recommendation using his official
title, unless the recommendation is for Federal employment. In writing the letter of
recommendation for his personal friend, it may be appropriate for the employee to refer to his
official position in the body of the letter.

Wrongfully Influencing Private Entities’ Employment Decisions by Legislative and
Executive Branch Officers and Employees

The Stop Trading on Congressional Knowledge Act (STOCK Act) also amends federal criminal
code 18 U.S.C. §227 to subject a “covered government person” (including executive branch
employees) to a fine or imprisonment of 15 years or both who, with the intent to influence on the
basis of partisan political affiliation, an employment decision or employment practice of any
private entity: (1) takes or withholds or offers or threatens to take or withhold an official act, or
(2) influences or offers or threatens to influence the official act of another,

FBI Policy on Recommendations/Recommendation Letters.

- Consistent with the above, FBI policy requires any written employment recommendation
or character reference to:

(1) Not disclose information concerning or from any FBI investigation, inquiry,
operation or file;

(2) Not reveal any classified or law enforcement sensitive information;

(3) Not disclose any information protected from disclosure by any law or regulation, including
the Privacy Act; and(4) Include a disclaimer that all information provided is based on the
personal knowledge of the employee making the reference and should not be construed as the
official views of the FBL (See Ethics Guide Reference Library for Model Letier of
Recommendation.) '

Example 1: A farmer FBI summer intern is applying to take a State bar examination and
requests a character reference from her former FBI supervisor. The supervisor may provide the
reference and use his official title in the signature block, as long as the letter contains an
appropriate disclaimer.

Example 2: An FBI employee has a fraternity brother with whom he was very close in college.
He has, however, not kept in close contact with this individual. The fraternity brother now has a
20 year old child applying for emplayment with the FBI. The fraternity brother asks the
employee to write a recommendation for the child's application. As the FBI emplayee does not
have personal knowledge of the character af the child af his farmer fraternity brother, it would
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be improper for him to write a letter of recommendation using his FBI title or FBI letterhead
even though the child is applying or Federal employment.

Example 3: An FBI employee is approached by a DoD investigator who is conducting a
background investigation an a retired FBI employee who is now seeking employment with a DoD
contractor. To facilitate the proper review of the former employee's suitability for obtaining a
security clearance, the FBI employee may answer questions about the retired employee’s
general character (trustworthiness and loyalty, for example) and specific instances of conduct
relating to such character issues that are known lo the interviewed employee. He may not,
however, represent his view as the FBI's position on such matiers or provide the investigator
with copies of material in the retired empioyee s personal records; the investigator should be
referred to the FBI Employment Verification Unit for such matters. This example would similarly
apply to representatives of other Federal agencies who contact FBI employees making enquiries
about FBI employees applying for employment with their agency.

FBI Policy Regarding Recommendations or Opinions Requested by Persons
Running for Political Office

Political Appointees: FBI employees shall not provide recommendation letters that refer
to their titles or official positions, nor use FBI letterhead where the subject of the

- recommendation is running for political office or seeking appointment to a position by a
political entity (e.g., USA, state or federal judgeship). If a personal letter is drafted using
personal, nonofficial stationary and signed simply with the author’s name, an employee
may, in the body of the letter, state how the employee became acquainted with the
candidate's abilities but must not give his’/her FBI association any greater prominence
than necessary to lay the foundation for a character opinion.

FBI Policy Regarding Recommendations or Qpinions of a Former or Cu rrent
Employee's Official Status or Performance

(a) Consistent with the above, FBI policy prohibits FBI employees from providing oral
or written testimonials, opinions, or letters of recommendation to non-FBI personnel
regarding the official status or performance of current or former Bureau employees
unless authorized to do so by proper authority. '

-“Official status or performance” includes such information as current or former
positions or titles held in the Bureau, salaries, duty stations, evaluations, and reasons for
separation. All inquiries regarding official status or performance should be referred to:

FBI Employment Verification

FBIHQ, 935 Pennsylvania Avenue, N.W.
Attn: HRD Call Center

Washington, D.C. 20535

(b) Endorsements. An employee shall not use or permit the use of his Government position or
title or any authority associated with his public office to endorse any product, service or
enterprise except:
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(1) In furtherance of statutory authority to promote products, services or enterprises;
or

{2) As a result of documentation of compliance with agency requirements or
standards or as the result of recognition for achievement given under an agency
program of recognition for accomplishment in support of the agency's mission.

Example 1. A Commissioner of the Consumer Product Safety Commission may not appear in a
television commercial in which she endorses an electrical appliance produced by her former
employer, stating that it has been found by the CPSC to be safe for residential use.

Example 2: 4 Foreign Commercial Service officer from the Department of Commerce is asked
by a United States telecommunications company to meet with representatives of the Government
of Spain, which is in the process of procuring telecommunications services and equipment. The
company is bidding against five European companies and the statutory mission of the
Department of Commerce includes assisting the export activities of U.S. companies. As part of
his official duties, the Foreign Commercial Service officer may meet with Spanish officials and
explain the advantages of procurement from the United States company.

Example 3: The Administrator of the Environmental Protection Agency may sign a letter to an
oil company indicating that its refining operations are in compliance with Federal air quality
standards even though he knows that the company has routinely displayed letters of this type in
television commercials portraying it as a “trustee of the environment for future generations.”

Example 3a: The Unit Chief (UC) of the FBI's Crimes Against Children Unit may send a letter
of appreciation to a local production company containing factual information about the ‘
company'’s efforts to assist the FBI in development of an on-line predator-awareness video for
children even though she knows that the company may include a copy of her letter in a Federal
grant application. The letter, however, must not reference the grant application or recommend
approval of the production company’s application. Such a reference or recommendation would
constitute an improper endorsement under 5 C.F.R. §2635.702 and may also violate 18 U.S.C.
§§ 203 and 205.

Example 4: An Assistant Attorney General may not use his official title or refer to his
Government position in a book jacket endorsement of a novel about organized crime written by
an author whose work he admires. Nor may he do so in a book review published in a newspaper.

FBI Polii:y Regarding Other "Endorsement” Considerations:

Referrals, Outside Speakers and Vendors
- Consistent with the above, FBI employees who arrange for internal training to be given by a
non-Governmental entity (e.g. a financial planner) must:

(1) Not give or appear to give preferential treatment toward a particular vendor,
company Or person;

(2) Not permit the sale or exchange of any product or service during the training
session (See GSA regulations at 41 C.F.R. §102-74.410.);

(3) Take reasonable steps to prevent unauthorized use of FBI indicia by the vendor;
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arranges an appointment for this employee. This referral is improper because it fails to meet any
of the above three criteria.

Example 2: An FBI employee, who is a recent victim of a violent crime, discusses the

psychological impact of the crime on his FBI duties with an FBI victim-witness counselor. The
counselor feels the employee would benefit from professional psychramc assistance 5o she
provides the employee with a referral list that is approved by her Unit Chief. The counselor
points out two of 15 doctors who specialize in post-traumatic stress disorder. Because the
counselor may point out relevant specialists within an approved list, her actions do not
constitute an improper referral.

(d) Performance of Official Duties Affecting a Private Interest. To ensure that the
performance of his official duties does not give rise to an appearance of use of public office
for private gain or of giving preferential treatment, an employee whose duties would affect
the financial interests of a friend, relative or person with whom he is affiliated in a
nongovernmental capacity shall comply with any applicable requirements of §2635.502.

(e) Use of Terms of Address and Ranks. Nothing in this section prohibits an employee who is
ordinarily addressed using a general term of address, such as **The Honorable", or a rank,
such as a military or ambassadorial rank, from using that term of address or rank in
connection with a personal activity.

See section 4.9 of this Guide for FBI policy regarding reference to official position while
teaching, speaking and writing in a personal capacity.
Endorsements Associated with Federal Grants

Employees are generally prohibited from endorsing grant applications submitted by private-
sector applicants, even if submitted by nonprofit organizations [See 5 C.F.R. 2635.702].

On the other hand, 5 C.F.R. 2635.702 does not prohibit employees from endorsing applications
submitted by state or local law enforcement organizations, as the premise of their applications is
not to seek “private gain.” An employee may be faced, however, with applications from
competing organizations in the same area of responsibility (AOR) or applicants in different
AORs applying for the same limited grant funds, which could lead to duelmg endorsements from
different employees.

FBI employees asked to provide such endorsements:

(1) Should limit comments strictly to the substantive merits of the underlymg proposal
without commenting in any way on the caliber, quality, or worth of the applicant program
or organization.

{2) May note how the proposal aligns with FBI initiatives and priorities.

(3) Shouid discuss the merits of the proposal with the pertinent operational division or the
Office of Law Enforcement Coordination (OLEC).

FBI Policy Regarding Personal Capacity Testimony and Letters by FBI Employees

Note: This section does not apply to official capacity testimony, which includes testimony
regarding any material contained in FBI files, related to FBI files, acquired by the employee as a
part of the performance of his or her official duties or because of the employee’s official status.
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Example: An FBI employee is subpoenaed to testify in a personal capacity in a neighbor’s child-
custody dispute in state court. Because the testimony has nothing to do with the FBI, and the
proceedings are not criminal, no prior legal or ethics review or approval is required. The
employee must, however, notify his or her CSO and ensure that securify policies and procedures
are followed.

4.7.14. 5 C.F.R. §2635.703 Use of Nonpublic Information

{a) Prohibition. An employee shall not engage in a financial transaction using nonpublic
information, nor allow the improper use of nonpublic information to further his own private
interest or that of another, whether through advice or recommendation, or by knowing
unauthorized disclosure.

(b) Definition of Nonpublic Information. For purposes of this section, nonpublic information
is information that the employee gains by reason of Federal employment and that he knows -
or reasonably should know has not been made available to the general public. It includes
information that he knows or reasonably should know:

(1) Is routinely exempt from disclosure under 5 U.S.C. §552 or otherwise protected
from disclosure by statute, Executive order or regulation; .

(2) Is designated as confidential by an agency; or

(3) Has not actually been disseminated to the general public and is not authorized to
be made available to the public on request.

Example 1: A Navy employee learns in the course of her duties that a small corporation will be
awarded a Navy contract for electrical test equipment. She may not take any action to purchase

. stock in the corporation or its suppliers and she may not advise friends or relatives to do so until
after public announcement of the award. Such actions could violate Federal securities statutes as
well as this section.

Example la: A special agent (SA) doing research in the FBI's central recordkeeping system
learns that XYZ Company is under FBI investigation. He then goes to his online "broker"
program and puls in an order to sell his shares of XYZ. When news of the investigation is later
released, XYZ Company’s stock drops but the SA has already sold his stock at the previous price.
Because the SA used nonpublic information in his transaction, he violated 5 C.F.R. §2635.703
(and possibly Federal statutes designed to prevent insider trading practices).

Example 1b: An FBI employee may not access any official FBI recordkeeping system to perform
a criminal background or "indices” check to determine whether there is any derogatory
information on a person who is dating her son. Such access constitutes a misuse of the non-
public information contained in the database. Similarly, it would violate the Standards for an
employee to attempt to satisfy his or her curiosity by "looking up” the criminal histories of
persons known to the employee or of public figures. Not only is this a misuse of non-public
information and Government time but it would also violate the Privacy Act.

Example 2: A General Services Administration employee involved in evaluating proposals for a
construction contract cannot disclose the terms of a competing proposal to a friend employed by
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(5) Gambling; and/or
(6) Sending or forwarding chain e-mails.
Example 1: An FBI employee completes her tax return and makes a 15 page copy of the return

on the office copier. Such use is within the “de minimis” use rule. Note that an employee's
supervisor could prohibit such use if there were a business reason to do so.

Example 2: An employee who sends an advertisement for the sale of his personal vehicle car via
Government e-mail to the employees in his Division is in violation of the rule even if it is a one-
time event. He may, however, generally be authorized to post the advertisement on an FBI
bulletin hoard if authorized to do so by the head of the office where the bulletin hoard is posted,

4.7.54. DOJ Order 2421.1E Use of Government Telecommunications Systems

(See Ethics Guide Reference Library for the full text of DOJ Order 2421.1E. Portions of the
Order that relate to the Standards of Conduct are reproduced below.}

(d) Policy. The FTS and other Government provided LD telephone services are to be
used only to conduct official business or for calls which are authorized as necessary in
the interest of the Government (see paragraph 9b). These networks are to be used for the
placement of calls, instead of the commercial toll network, to the maximum extent
practicable. Supervisors are responsible for the management of telephone usage within
their jurisdiction.

(e) Authorized Use of the GTS.

(1) The use of the GT'S (including calls over commercial systems which will be billed
to the Government) shall be limited to the conduct of official business, or those
authorized calls identified in appendix 1, only. Unauthorized calis should not be

placed over the GTS, even if the employee's intention is to reimburse the Government
for the cost of the call. '

(2) The use of GTS may properly be authorized as being nécessary and in the interest
of the DOJ if such use satisfies the following criteria:

(a) It does not adversely affect the performance of official duties by the employee or the
employee’s organization.

{b) It is of reasonable duration and frequency.
{c) It reasonably could not have been made at another time.

(d) It is provided for in a collective bargaining agreement that is consistent with this
order, or executed before the effective date of this order but continuing only until the
term of the agreement expires.
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(3) Examples of the circumstances in which use of the GTS properly may be
approved, as being necessary in the interest of the Government, are shown in
appendix 1. :

(4) Personal calls that must be made during working hours may be made over the
commercial LD network, if the calls are not charged to the Government; i.e., the call
is:

{a) Charged to the employee's home telephone number or other nongovernment number
{third number call).

(b} Made to an 800 toll free number.
{c¢) Charged to the called party, if a nongovernment number (collect call).
(d) Charged to a personal telephone credit card.

(f) Abuse by Employees. Departmental employees should be particularly sensitive to the
use of the Government's telephone facilities under the conditions {examples) outlined in
appendix 1. If possible, such calls should be made during lunch, break, or other off-duty
periods. Abuse of the Government's facilities, including abuse of the privileges in
appendix 1, may result in disciplinary action in accordance with applicable departmental
guidelines, The key to solving many of the problems of GTS abuse is improved
management controls and a rational policy on employee use of the GTS.

(g) Prohibitions. Use of the services, equipment, or facilities, for other than official
business, except for emergency calls and those calls which the Department determines
are necessary in the interest of the Government, may result in criminal, civil, or
administrative action, including suspension or dismissal. Such unauthorized uses are
shown in appendix 2.

/st HARRY H. FLICKINGER
Agsistant Attorney General
for Administration

(m) Appendix 1. Examples of Authorized Use of Federal Telecommunications System.

(1} An employee is injured on the job. Calls to notify his/her family and/or doctor are
appropriate.

{2) An employee traveling on Government business is delayed due to official business
or transportation delay and must reschedule a return time. A call to notify his/her
family of the change in schedule is appropriate.
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(3) An employee traveling overnight on Government business may make a brief call
daily to his or her residence.

(4) An employee is required to work overtime without advance notice. A telephone
call to advise the employee's family of the change in schedule or to make alternate
transportation or child care arrangements is appropriate.

(5) An employee may make a brief daily call to locations within the local commuting
area (the area from which the employee regularly commutes) to speak to spouse,
minor children (or those responsible for them, €.g., school or day-care center) to see
how they are.

(6) An employee may make a brief call to locations within the local commuting area
that can only be reached during working hours, such as: his or her residence, local
government agency, or physician.

(7) An employee may make a brief call to locations within the local commuting area
to arrange for emergency repairs to his or her residence or automobile.

(m) Appendix 2. Prohibitions.

The practices set forth in the following paragraphs are prohibited. A willful violation
may result in criminal, civil, or administrative action, mcludmg suspension or
dismissal.

(1) Use of the following services, equipment, or facilities for other than official
business -- except emergency calls -- and calls which the departmental component
determines are necessary in the interest of the Government, as provided in appendix
I:

(a) Federal Telecommunications System (FTS)
{(b) Government-provided long distance telephone service, other than FTS.

(c) A commercial network where the Government is billed for the call.

(2) Use of any Government-provided telephone service, equipment or facility under
circumstances that interfere with the expeditious and orderly conduct of Government
business.

(3) Making an unofficial telephone call with the intent of reimbursing the Department
later.

(4) Listening-in or recording of telephone conversations except as authorized by
Subpart 201-6.2 of C.F.R. and/or FIRMR.
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(5) Use of telephone call detail data in other than an authorized fashion. See 52 FR
12990, April 20, 1987.

4.7.5.5. Credentials and Badges

a. FBI employees are issued FBI Badges and/or Credentials to identify themselves as FBI
employees for official purposes. (See Security Policy Guide at <

htip.//home.fbinet fbifforms/fd1028/Policy%20and% 20Guidance%20Library/spm.pdf> )

b. FBI employees shall not use their credentials for purely personal reasons. Not only is the use
of official indicia limited to official uses but personal or other indiscreet use of your credentials
or badge may result in your being identified and targeted by foreign intelligence services.
Improper use includes:

1. Displaying credentials to traffic enforcement officers to avoid a traffic citation;

2. Wrongfully inducing others to provide personal benefits. See also 5 C.F.R. §§ 2635.701-
705

4,7.5.6. Use of Government Vehicles

See the Government Vehicle Use Policy Guide (0791P ().
4.7.5.7.  Contractor Use of FBI Property for Personal Activities.

As a general rule, contractors may not use Government property or time chargeable to the
Government other than to execute the terms of their contract, Thus, contractors are not
authorized to use Government Property or time for any personal use, subject to the following:

Contract personnel may use Government equipment for personal activities in accordance
with the limitation set out above for Government employees if approved in advance by the
cognizant Contracting Officer’s Technical Representative or Contracting Officer and only if
the use;

(1) Occurs during time not charged to the Government;
(2) Is not prohibited by the contract employee's contract with the FBL/Government; and,

(3) Does not result in any additional charge to the Government {e.g., long distance/toll
charges for any use of the Government phone or facsimile machine is prohibited);

4.7.6. Office of Government Ethics Regulations Related to Government Time
4.7.6.1. 5 C.F.R. §2635.705 Use of Official Time

(a) Use of an Employee's Own Time. Unless authorized in accordance with law or
regulations to use such time for other purposes, an employee shall use official time in an
honest effort to perform official duties. An employee not under a leave system, including a
Presidential appointee exempted under 5 U.S.C. §6301(2), has an obligation to expend an
honest effort and a reasonable proportion of his time in the performance of official duties.

Example 1. An employee of the Social Security Administration may use official time to engage in
certain representational activities on behalf of the employee union of which she is a member.
Under 5 U.S.C. §7131, this is a proper use of her official time even though it does rot involve
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performance of her assigned duties as a disability claims examiner. This statutory authority is
limited to union activities and does not apply to FBI employees or employee organizations.

Example 2: A pharmacist employed by the Department of Veterans Affairs has been granted
excused absence to participate as a speaker in a conference on drug abuse sponsored by the
professional association to which he belongs. Although excused absence granted by an agency in
accordance with guidance in chapter 630 of the Federal Personnel Manual allows an employee
to be absent from his official duties without charge to his anmriual leave account, such absence is
not on official time.

{b) Use of a Subordinate's Time. An employee shall not encourage, direct, coerce, or
request a subordinate to use official time to perform activities other than those required in
the performance of official duties or authorized in accordance with law or regulation.

Example 1: An employee of the Department of Housing and Urban Development may not ask his
secrelary fo type his personal correspondence during duty hours. Further, directing or coercing
a subordinate to perform such activities during non-duty hours constitutes an improper use of
public office for private gain in violation of §2635.702(a). Where the arrangement is entirely
voluntary and appropriate compensation is paid, the secretary may type the correspondence at
home on her own time. Where the compensation is not adequate, however, the arrangement
would involve a gift to the superior in violation of the standards in subpart C of this part.

Example 2: An FBI lawyer receives written authorization to engage in outside employment with
a local community college. She is very busy in her FBI duties and ends up working very long
hours. She asks a paralegal to look up some cases needed for her college class lecture. Asking a
subordinate to perfarm a personal obligation is inappropriate and violates the Standards. Using
the computer for outside employment purposes is also not considered a “de minimis” use under
DOJ regulations.

4.7.7. Restrictions on the Employee Interaction
4.7.7.1.  Appropriate Superior-Subordinate Inter-Personal Relationships
a. Employee relationships in the FBI should always be:
1. Professional and courteous;
2. Consistent with FBI Core Values, Motto and Code of Conduct; and

3. Conducted in a manner that recognizes the dignity of every person with whom we come
into contact.

b. Persons who are given the authority to supervise others in the Government must not engage in
activities that may subtly or overtly coerce a subordinate to provide any personal benefit (to
themselves or any other person) that is otherwise not authorized in the course of performing
official duties. Generally speaking, employees and their supervisors must not engage in any
relationship, financial or otherwise (romantic, business, recreational) that:

1. Negatively impacts their ability to maintain a professional and appropriate superior-
subordinate relationship; or

2. Otherwise adversely impacts the completion of the FBI mission.
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(1) 18 U.S.C. §201(b), which prohibits a public official from seeking, accepting, or agreeing to
receive or accept anything of value in return for being influenced in the performance of an
official act or for being induced to take or omit to take any action in violation of his official
duty.

(2) 18 U.S.C. §201{c), which prohibits a public official, otherwise than as provided by law for
the proper discharge of official duty, from seeking, accepting, or agreeing to receive or accept
anything of value for or because of any official act.

(3) 18 U.S.C. §203(a), which prohibits an employee from seeking, accepting, or agreeing to
receive or accept compensation for any representational services, rendered personally or by
another, in relation to any particular matter in which the United States is a party or has a direct
and substantial interest, before any department, agency, or other specified entity. This statute
contains several exceptions as well as standards for special Government employees that limit
the scope of the restriction.

(4) 18 U.S.C. §205, which prohibits an employee, whether or not for compensation, from
acting as agent or attorney for anyone in a claim against the United States or from acting as
agent or attorney for anyone, before any department, agency, or other specified entity, in any
particular matter in which the United States is a party or has a direct and substantial interest, It
also prohibits receipt of any gratuity, or any share of or interest in a claim against the United
States, in consideration for assisting in the prosecution of such claim. This statute contains
several exception, as well as standards for special Government employees that limit the scope
of the restrictions.

Example: A Special Agent has a roommate that is having difficulty sertling a tax dispute with the
Internal Revenue Service (IRS). The agent had worked with an IRS fraud investigator in the past.
The roommate has asked the agent to talk to her IRS contact to help the roommate resolve the
issue. Whether or not the agent is compensated for her assistance, such contact would create an
inappropriate conflict between the employee and the U.S. Government. The IRS claim is a
“covered matter"” under Section 205. The agent should inform the roommate that she cannot
make the planned contact with the IRS investigator without violating a criminal law.

(5) 18 U.S.C. §209, which prohibits an employee, other than a special government employee,
from receiving any salary or any contribution to or supplementation of salary from any source
other than the United States as compensation for services as a government employee. The
statute contains several exceptions that limit its applicability,

(6) Federal Acquisition Regulations, Section 3.601, generally prohibits awarding a contract
to a government employee or to a business concern owned by a government employee in order
to avoid the conflicts of interest that may arise, or appear to arise, from such actions,

48.22. 5C.F.R. §2635.802 Conflicting outside employment and activities

(a) An employee may not engage in outside employment or any other outside activity that
conflicts with his official duties. An activity conflicts with an employee's official duties if:

(1) It is prohibited by statute or by an agency supplemental regulation, or
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(2) Under the standards set forth in §§2635.402 and 502, it would require the employee's
disqualification from matters so central or critical to the performance of his official duties that
the employee's ability to perform the duties of his position would be materially impaired.

(b) Employees are cautioned that even though an outside activity may not be prohibited under
this section, it may violate other principles or standards set forth in this section or reguire the
employee to disqualify himself from participation in certain particular matters under standards
concerning Conflicting Financial Interests (5 C.F.R. §§2635.401-403) or Impartiality in
Performing Official Duties {S C.F.R. §§2635.501-503).

Example 1: An employee of the Environmental Protection Agency has just been promoted. His
principal duty in his new position is to write regulations relating to the disposal of hazardous
waste. The employee may not continue to serve as president of a nonprofit environmental
orgonization thot routinely submits comments on such regulotions. His service as an officer
would require his disqudlification from duties critical to the performance of his officiol duties on
a basis so frequent as to materially impair his obility to perform the duties of his position.

Example 2: An employee of the Occupationol Safety and Health Administration{OSHA) who was
and is expected agoin to be instrumentol in formuloting new QSHA safety standards applicable
to manufocturers that use chemical solvents hos been offered a consulting controct to provide
advice to an offected company in restructuring its monufacturing operations to comply with the
OSHA standards. The employee should nat enter into the consuliting arrangement even though
he is not currently working on QSHA standards affecting this industry and his consuiting contract
can be expected to be completed before he again works on such standards. Even though the
consulting orrongement would not be a conflicting activity within the meaning af 5 C.F.R.
$2635.802, it would create an appearance that the employee hod used his official pasition to
obtain the compensated outside business opportunity, and it would create the further
appearance of using his public office for the private gain of the manufacturer.

4.8.23. S5CF.R §2635.803 Prior approval for outside employment and
activities

When required by agency supplemental regulation issued after February 3, 1993, an employee
must obtain prior approval before engaging in outside employment or activities. Where it is
determined 1o be necessary or desirable for the purpose of administering its ethics program, an
agency must, by supplemental regulation, require employees or any category of employees to
obtain prior approval before engaging in specific types of outside activities, including outside
employment. {The FBI has pre-approval requirements for both outside employment, all official
capacity involvement in Non-Federal entities and certain personal involvement in outside
activities with non-Federal organizations. See Sections 4.8.5 and 4.8.7, respectively.)
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48.24. 5 C.F.R. §2635.804 Outside income limitations for presidential
appointees and non-career employees. [Not included, See regulation

for text]
4.8.2.5. 5 C.F.R. §2635.805 Service as an expert witness

(a) Restriction. An employee may not serve, other than on behalf of the United States, as an
expert witness, with or without compensation, in any proceeding before a court or agency of
the United States in which the United States is a party or has a direct and substantial interest
unless the employee's participation is authorized by the agency under paragraph (c) of this
section. Except as provided in paragraph (b} of this section, this restriction applies to a special
government employee only if he has participated as an employee or special government
employee in the particular proceeding or in the particular subject of the proceeding.

(b} Additional restriction applicable to certain special government employees.

(1) In addition to the restriction described in paragraph (a) of this section, a special government
employee described in paragraph (b)(2) of this section may not serve, other than on behalf of
the United States, as an expert witness, with or without compensation, in any proceeding
before a court or agency of the United States in which his employing agency is a party or has a
direct and substantial interest unless the employee's participation is authorized by the agency
under paragraph (c) of this section.

(2) The restriction in paragraph (b)(1) of this section applies to a spécial government employee
who:

(i) Is appointed by the president,
(ii} Serves on a commission established by statute, or <

(iii) Has served or is expected to serve for more than 60 days in a period of 365 consecutive
days.

{c) Authorization to serve as an expert witness. Provided that the employee's testimony will not
violate any of the principles or standards set forth in this section, authorization to provide
expert witness service otherwise prohibited by paragraphs (a) and (b} of this section may be
given by the designated agency ethics official of the agency in which the empioyee serves
when:

(1) After consultation with the agency representing the government in the proceeding or, if the
government is not a party, with the Department of Justice (DOJ) and the agency with the most
direct and substantial interest in the matter, the designated agency ethics official determines
that the employee's service as an expert witness is in the interest of the Government, or

(2) The designated agency ethics official determines that the subject matter of the testimony
does not relate to the employee's official duties within the meaning of 5 C.F.R.

§2635.807(a)(2)X1).

(d) Nothing in this section prohibits an employee from serving as a fact witness when
subpoenaed by an appropriate authority.
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ethics official to obtain advice regarding any post-employment restrictions that may be
applicable. Regulations implementing the Government wide post-employment statute 18
U.S.C. §207 are contained in 5 C.F.R. §§2637 and 2641. Employees are cautioned that they
may be subject to additional statutory prohibitions on post-employment acceptance of
compensation from contractors, such as 41 U.S.C. §423(d). (See Section 6 of this Guide for
further information on post-government employment standards and restrictions.)

(b} Interview trips and entertainment. Where a prospective employer who is a prohibited
source, as defined in 5 C.F.R. §2635.203(d), offers to reimburse an employee's travel expenses
or provide other reasonable amenities incident to employment discussions, the em ployee may
accept such amenities under 5 C.F.R. §2635.204(e){3).

4.8.2.7.2. 5C.F.R. §2635.603 Definitions
(a} For purposes of this subpart:

(1) Employment means any form of non-federal employment or business relationship
involving the provision of personal services by the employee, whether to be undertaken at the
same time as or subsequent to federal employment. It includes but is not limited to personal
services as an officer, director, employee, agent, attomey, consultant, contractor, general
partner, or trustee. (Note that DOJ supplemental regulations have a similar but more expansive
definition of employment that applies to all departmental employees. See Section 4.8.4.1.)

Example 1: An employee of the Bureau of Indian Affairs who has announced her intention to
retire is approached by tribal representatives concerning a possible consulting contract with the
tribe. The independent contractual relationship the tribe wishes fo negotiate constitutes
employment for purposes of this subpart.

Example 2: An employee of the Department of Health and Human Services is invited to a
meeting with officials of a nonprofit corporation to discuss the possibility of his serving as a
member of the corporation’s board of directors. Service, with or without compensation, as a
member of the board of directors constitutes employment for purposes of this subpart.

(b) An employee is considered [to be] seeking employment from the time he has begun seeking
employment within the meaning of paragraph (b}{1) of this section until he is no [onger seeking
employment within the meaning of paragraph (b}{2) of this section.

(1) An employee has begun seeking employment if he has directly or indirectly:

(i) Engaged in negotiations for employment with any person. For these purposes, as for 18
U.S.C. §208(a), the term negotiations means discussien or communication with another
person, or such person's agent or intermediary, mutually conducted with a view toward
reaching an agreement regarding possible employment with that person. The term is not
limited to discussions of specific terms and conditions of employment in a specific position.

(ii) Made an unsolicited communication to any person, or such person's agent or
intermediary, regarding possible employment with that person. However, the employee has
not begun seeking employment if that communication was:

(A) For the sole purpose of requesting a job application, or
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(B) For the purpose of submitting a resume or other employment proposal to a person
affected by the performance or nonperformance of the employee's duties only as part of an
industry or other discrete class. The employee will be considered to have begun seeking
employment upon receipt of any response indicating an interest in employment discussions,
or

(C) A response other than rejection to an unsolicited communication from any person, or
such person's agent or intermediary, regarding possible employment with that person.

(2) An employee is no longer seeking employment when:

(i) The employee or the prospective employer rejects the possibility of employment and all
discussions of possible employment have terminated, or

(i) Two months have transpired after the empioyee's dispatch of an unsolicited resume or
employment proposal, provided the employee has received no indication of interest in
employment discussions from the prospective employer.

(3) For purposes of this definition, a response that defers discussions until the foreseeable
future does not constitute rejection of an unsolicited employment overture, proposal, or resume
nor rejection of a prospective employment possibility.

Example 1: An employee of the Health Care Fi inancing Administration (HCFA) is complimented
on her work by an official of a State Health Department who asks her to call if she is ever
interested in leaving Federal service. The employee explains to the state official that she is very
happy with her job at HCFA and is not interested in another job. She thanks him for his
compliment regarding her work and adds that she'll remember his interest if she ever decides to
leave the government. The employee has rejected the unsolicited employment overture and has
not begun seeking employment.

Example 2: The employee in the preceding example responds by stating that she cannot discuss
future employment while she is working on a project affecting the state's health care funding but
would like to discuss employment with the state when the project is completed. Because the
employee has merely deferred employment discussions until the foreseeable future, she has
begun seeking employment with the State Health Department.

Example 3: An employee of the Defense Contract Audit Agency (DCAA) is auditing the
overhead accounts of an Army contractor. While at the contractor's headquarters, the head of
the contractor's accounting division tells the employee that his division is thinking about hiring
another accountant and asks whether the employee might be interested in leaving DCAA. The
DCAA employee says he is interested in knowing what kind of work would be involved. They
discuss the duties of the position the accounting division would like to fill and the DCAA
employee's qualifications for the position. They do not discuss salary. The head of the division
explains that he has not yet received authorization to fill the particular position and will get back
fo the employee when he obtains the necessary approval for additional staffing. The employee
and the contractor’s official have engaged in negotiations regarding possible employment. The
employee has begun seeking employment with the Army contractor,

Example 4: An employee of the Occupational Safety and Health Administration helping to draft
safety standards applicable to the textile industry has mailed his resume to 25 textile
manufacturers. He has not begun seeking employment with any of the twenty-five. If he receives
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a response from one of the resume recipients indicating an interest in employment discussions,
the employee will have begun seeking employment with the respondent at that time.

Example 5. A special government employee of the Federal Deposit Insurance Corporation is
serving on an advisory committee formed for the purpose of reviewing rules applicable to all
member banks. She mails an unsolicited letter to a member bank offering her services as a
contract consultant. She has not begun seeking employment with the bank until she receives
some response indicating an interest in discussing her employment proposal. A letter merely
acknowledging receipt of the proposal is not an indication of interest in employment discussions.

Example 6. A geologist employed by the U.S. Geological Survey has been working as a member
of a team preparing the government's case in an action brought by the government against six oil
companies. The geologist sends her resume to an 0il company that is a named defendant in the
action. The geologist has begun seeking employment with that oil company and will be seeking
employment for two months from the date the resume was mailed. However, if she withdraws her
application or is notified within the two-month period that her resume has been rejected, she will
no longer be seeking employment with the oil company as of the date she makes such withdrawal
or receives such notification.

(c) Prospective employer means any person with whom the employee is seeking employment.
Where contacts that constitute seeking employment are made by or with an agent or other
intermediary, the term prospective employer includes:

(1) A person who uses that agent or other intermediary for the purpose of seeking to establish
an employment relationship with the employee if the agent identifies the prospective employer
to the employee, and

(2) A person contacted by the employee's agent or other intermediary for the purpose of
seeking to establish-an employment relationship if the agent identifies the prospective
employer to the employee.

Example: An employee of the Federal Aviation Administration (FAA) has overall responsibility
for airport safety inspections in a three-state area. She has retained an employment search firm
to help her find another job. The search firm has just reported to the FAA employee that it has
given her resume to and had promising discussions with two [identified] airport authorities
within her jurisdiction. Even though the employee has not personally had employment
discussions with either, each airport authority is her prospective employer. She began seeking
employment with each upon learning its identity and that it has been given her resume.

{d) Direct and predictable effect, particular matter, and personal and substantial have the
respective meanings set forth in 5 C.F.R. §2635.402(b)({1), (3}, and (4).

NOTE: STOCK Act, Pub.L. 112-105, Post-Employment Negotiation Restrictions

Any filer of a public financial disclosure report who engages in “negotiations” or reaches an
agreement for post-government service employment or compensation must advise the FBI
DDEAO within three business days of commencing negotiations or reaching an agreement. The
STOCK Act requires that the notification be “signed” by the employee.

Employees may notify the DDAEQ by providing:
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1. A written statement signed by the employee; or
2. An email digitally “signed” through the Public Key Infrastructure (PKI) system.

4.8.2,7.3. 5 C.F.R. §2635.604 Disqualification Requirements while Seeking
Employment :

(a} Obligation to disqualify. Unless the employee’s participation is authorized according to 5
C.F.R. §2635.605, the employee may not participate personally and substantially in a particular
matter that, to his knowledge, has a direct and predictable effect on the financial interests of a
prospective employer with whom he is seeking employment within the meaning of 5 C.F.R.
§2635.603(b). Disqualification is accomplished by not participating in the particular matter.

(b) Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from
which he is disqualified. Appropriate oral or written notification of the employee's
disqualification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(c} Documentation. An employee need not file a written disqualification statement unless he is
required by 5 C.F.R. §2634 to file written evidence of compliance with an ethics agreement with
the Office of Government Ethics or is specifically asked by an agency ethics official or the
person respensible for his assignment to file a written disqualification statement. However, an
employee may elect to create a record of his actions by providing written notice to a supervisor
or other appropriate official.

Example 1: An employee of the Department of Veterans Affairs (VA) is participoting in the audit
‘of a contract for faboratory support services. Before sending his resume to a lab which is a
subcontractor under the VA contract, the employee should disqualify himself from participation
in the audit. Since he cannot withdraw from participotion in the contract audit without the
approval of his supervisor, he should disclose his intentions to his supervisor in order that
appropriate adjustments in his work assignments can be made.

Exarnple 2: An employee of the Food and Drug Administration (FDA) is contacted in writing by a
pharmaceutical company concerning possible employment with the company. The employee is
involved in testing a drug for which the company is seeking FDA approval. Before making a
respanse that is not a rejectian, the employee should disqualify himself from further
participation in the testing. Where he has outhority to ask his colieague to assumne his testing
responsibilities, he may accomplish his disqualificotion by tronsferring the work to that
coworker, However, to ensure that his colleague and others with whom he had been working on
the recommendotions do not seek his advice regarding testing or otherwise involve him in the
motter, it may be necessary for him to advise those individuals of his disqualification.

Example 3: The general counsel of a regulatary agency wishes to engage in discussions
regarding possible employment as corporote counsel of a regulated entity. Matters directly
affecting the financial interests of the regulated entity are pending within the Office of General
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{b} Authorization by agency designee. Where an employee is seeking employment within the
meaning of 5 C.F.R. §2635.603(b}(1) (ii} or (iii), a reasonable person would be likely to question
his impartiality if he were to participate personally and substantially in a particular matter that
has a direct and predictable effect on the financial interests of any such prospective employer.
The employee may participate in such matters only where the agency designee has authorized
his participation according to the standards set forth in 5 C.F.R. §2635.502(d).

Example: Within the past month, an employee of the Education Department mailed her resume
to a university. She is thus seeking employment with the university within the meaning af 5
C.F.R. $2635.603(b){1){ii} even thaugh she has received no reply. In the absence of specific
authorizatian by the agency designee under 5 C.F.R. §2635.502(d), she may not participate in an
assignment to review a grant opplication submitted by the university. (Note example 5 in
section 4.8.2.7.2, as Special Gavernment employees are treated differently than reqular FB{
employees.)

4.8.2.7.5. 5CJF.R. §2635.606 Disqualification Based on an Arrangement
Concerning Prospective Employment or Otherwise Alter Negotiations

[See note in subsection 4.8.2.7.2, for information concerning the STOCK Act Post-Employment
Negotiation Restrictions)

{a) Employment or arrangement concerning employment. An employee is disqualified from
participating personally and substantially in a particular matter that has a direct and predictable
effect on the financial interests of the person by whom he is employed or with whom he has an
arrangement concerning future employment, unless authorized to participate in the matter by
a written waiver issued under the authority of 18 U.S.C. §208 {b)(1) or {b){(3), or by a regulatory
exemption under the authority of 18 U.5.C. §208(b}(2). These waivers and exemptions are
described in 5 C.F.R. §2635.402(d). See also subparts B and C of 5 C.F.R. §2640.

Example 1. A military officer has accepted a job with a defense contractar ta begin in six
months, after his retirement fram military service. During the periad that he remains with the
Government, the officer may not participate in the administration of a cantract with that
particular defense controctar uniess he has received a written waiver under the authority of 18
U.S.C. §208(b)(1).

Example 2: An accountont has just been offered a job with the Comptroller af the Currency
(COC), which invalves a twa-year limited appointment. Her private employer, a large
corporatian, believes the job will enhonce her skills, and has agreed to give her a two-year
unpaid leave of absence, at the end of which she will return to wark for the corporation. During
the two-year period she is to be a COC emplayee, the accountant will have an arrangement
concerning future employment with the corparatian that will require her disqualification from
participation in any particular matter that will have a direct and predictable effect on the
corporotion's financial interests.

(b) Offer rejected or not made. The agency designee for the purpose of 5 C.F.R. §2635.502(c)
may, in an appropriate case, determine that an-employee not covered by the preceding
paragraph who has sought but is no longer seeking employment nevertheless shall be subject
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to a period of disqualification upon the conclusion of employment negotiations. Any such
determination shall be based on a consideration of all the relevant factors, including those
listed in 5 C.F.R. §2635.502{d), and a determination that the concern that a reasonable person
may question the integrity of the agency's decision-making process outweighs the
government's interest in the employee's participation in the particular matter.

Exomple: An employee of the Securities ond Exchonge Commission wos relieved of responsibility
for on investigotion of o broker-deoler while seeking employment with the law firm representing
the broker-dealer in that matter. The firm did not offer her the portnership position she sought.
Even though she is no :‘ongér seeking employment with the firm, she moy continue to be
disquolified from participating in the investigotion bosed on o determinotion by the agency
designee thot the concern thot o reosonoble person might question whether, in view of the
history of the employment negotiotions, she could oct impartiolly in the matter outweighs the
government's interest in her participation.

4.8.3. Other Constitutional and Statutory Considerations Related to Outside
Employment

(a) The Emoluments Clause of the United States Constitution, article |, Section 9, clause 8, which
prohibits anyone holding an office of profit or trust under the United States from accepting any -
gift, office, title, or emolument, including salary or compensation, from any foreign government
except as authorized by Congress. In addition, 18 U.5.C. §219 generally prohibits any public
official from being or acting as an agent of a foreign principal, including a foreign government,
corporation or person, if the employee would be required to register as a foreign agent under

22 US.C. §611 et seq.

(b} The Hatch Act Reform Amendments, 5 U.S.C. §§7321 through 7326, which govern the
political activities of executive branch employees. (See Section & of this Guide for further
information.)

{c) Limitations on outside employment, 5 U.5.C. App. {Ethics in Government Act of 1978), which
prohibit a covered non-career employee's receipt of compensation for specified activities and
provide that he shall not allow his name to be used by any firm or other-entity which provides
professional services involving a fiduciary relationship. Implementlng regulations are contained
in 5 C.F.R. §§ 2636.305 through 2636.307.

4.8.4. DOJ Restrictions and Requirements Regarding OQutside Employment
4.8.4.1. DOJ Supplemental Regulation - 5§ C,F.R. §3801.106

(a) Definition of Outside Employment. For purposes of this section, outside employment means
any form of employment, business relationship or activity, involving the provision of personal
services whether or not for compensation, other than in the discharge of official duties. It
includes, but is not limited to, services as a lawyer, officer, director, trustee, employee, agent,
consultant, contractor, or general partner. Speaking, writing, and serving as a fact witness are
excluded from this definition as long as they are not combined with the provision of other
services that do fall within this definition, such as the practice of law. Employees who wish to
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engage in compensated speaking and writing should review 5 C.F.R. §2635.807. (See Section
4.8.2.6. above.)

(b) Prohibited outside employment
(1) No employee may engage in outside employment that involves:

(i) The practice of law, unless it is uncompensated and in the nature of community service, or
unless it is on behalf of himself, his parents, spouse, or children:

(i) Any criminal or habeas corpus matter, be it federal, state, or local: or

(iii) Litigation, investigations, grants, or other matters in which the Department of Justice is
or represents a party, witness, litigant, investigator, or grant-maker.

(2) Where application of the restrictions of paragraph (b)(1) of this section will cause undue
personal or family hardship; unduly prohibit an employee from completing a professional
obligation entered into prior to government service; or unduly restrict the department from
securing necessary and uniquely specialized services, the restrictions may be waived in writing
based upon a determination that the activities covered by the waiver are not expected to
involve conduct prohibited by statute or federal regulation. Employees should refer to DOJ
Order 1200.1 on obtaining waivers. The order is available from the agency designee which, for
purposes of this rule, shall be the Deputy Designated Agency Ethics Official for the
component, '

Example 1; An FBI employee is interested in working as a volunteer police officer, evidence
custodian, sketch artist, dispatcher, or in other similar duties, for an understaffed local police
department in the community. Even if all proposed work would be performed during off-duty
hours, the employee must submit a request to engage in this activity since it constitutes outside
employment even though it would be uncompensated. Because the proposed activity involves
criminal law enforcement work, however, it will not be approved.

Example 2: An FBI employee wants to work for a university as an instructor, but will be paid by
the university for her services with monies provided by a DOJ grant to the school. Because the
work involves a DQJ grant, this employment is not permitted under the DOJ supplemental
regulation and will be disapproved. Similarly, if an FBI laboratory employee wanted to work for
an organization on a project funded in significant part through a DOJ grant, his request would
be disapproved.

“{c) Prior approval for outside employment

(1) An employee must obtain written approval before engaging in outside employment not
otherwise prohibited by paragraph (b) of this section that involves:

(i) The practice of law; or
(ii) A subject matter, policy, or program that is in his component's area of responsibility.

(2) Employees should refer to DOJ Order 1200.1 for procedures on obtaining prior approval, A
waiver granted pursuant to paragraph (b)(2) of this section will be sufficient to satisfy this prior
approval requirement. (See also, Section 4.8.5.4 of this Guide.)
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live, and serve to foster a sense of community responsibility among our employees. Thus,
when a special agent is engaged in these activities for the minimal hours and
remuneration specified, the potential impact on availability is acceptable, so long as

there is no actual adverse effect on either the agent’s performance or the division’s/FO'’s
mission. This is not the case with more traditional forms of commercial or business
employment.); or

2. Activities that do not require ANY in-person or scheduled appearances or meetings; do
not involve partners, employees, or fiduciary relationships; may be completed at home
with no associated deadlines; and, result in total compensation (monetary or in-kind) for
all such activities combined not exceeding $3000 per calendar year.' (Comment:
Although these activities also have the potential to adversely affect an agent’s
availability, the enumerated conditions and compensation cap reduce that potential to
acceptable levels, so long as there is no actual adverse effect on either the agent’s
performance or the division’s mission.); or

3. Activities necessary to obtain or maintain official professional certifications required by
the FBI for the benefit of the FBI, such as those listed below:

¢ Emergency medical technician (EMT)/paramedic
e Pilot in command/flight instructor

¢ Underwater diving certification

When considering the foregoing exceptions, division/FO heads must consider the actual
and potential impact of the proposed outside employment on the special agent’s
availability, including his or her history of availability. Division/FO heads may revoke
approval for outside employment at any time if it is in the best interests of the FBI’s
effective and efficient operations. '

(c) HRD shall oversee the administration of this subsection. HRD may approve or deny a
request to engage in outside employment that was previously reviewed by a division FO
head if HRD determines that doing so is for good cause and in the best interests of the
FBI. Approval of outside employment under this PG does not relieve special agents of

! Note that subsection 4.8.5.3. of this PG defines activities that are not covered by this PG. Those activities apply to
special agents as well as professional staff personnel, and do not require approval under this section

? An agent may engage in outside employment activities described in subparagraphs (b)1 and (b)2 simuftaneously,

s0 long as the total compensation received from hoth activities combined does not exceed $3000 and the hours
permitted cap specified in (b)1 is not exceeded
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her certificatian and will be compensated at the prevailing rates pdfd by the hospital.
This request may be approved under subsection (b)3 above.

Example 6: An FBI special agent with an excellent record of availability requests
approval to work at a local retailer on weekends during the holiday season. It is
anticipated that total compensation would not exceed $2000. This request must be denied
because it does not fall under any of the exceptions listed above.

For additional information, special agents are directed to contact the HRD Employee
Development and Selection Program Section.

4.8.5.2.  Additional Limitations on Outside Employment

(a) As noted in the Standards of Conduct regulations, Section 4.8.2.2 above, FBl employees may
not engage in outside employment that conflicts with their official duties.

(1) Because all FBI employees must have and maintain eligibility for a Top Secret security
clearance, they cannot engage in activities that are incompatible with maintenance of such a
clearance, including, but not limited to:

(i) Employment with or by a foreign government or a foreign government controlled entity
(e.g., a foreign government-owned or controlled organization or corporation).

Example: A professional staff LEGAT employee desires to teach, for compensation and during
off-duty hours, for a U.S. Department of Defense (DoD) college outreach program offered by a
U.S. university to DoD personnel stationed in Paris, France. The employee properly submits a
request to engage in this outside employment and, absent specific conflicts with duties, it may be
authorized. If, however, the employee requested authority to teach at the "University of France,"”
a French-government controlled university, the request must be disapproved.

(ii) Activities that require submission to a polygraph examination. For security reasons,
employees may not submit to a polygraph examination conducted by any agency or
organization, other than the FBI, in connection with outside employment.

(iii) Activities that would be incompatible with policy restrictions identified in SecD’s

PD 0536D, Security Division Processing of Forms Involving Employment Organizations and
Activities Qutside of the FBI.

(2) In general, FBI employees may be denied outside employment if they are not performing
their FBI duties at least at the “Successful” level.

(3) Employees also may not engage in activities that:
(i) Reasonably could interfere with the employee’s regular attendance, availability, health, or
efficient performance of duties, particularly where the employee’s work performance would
likely degrade. Example: An FBI professional staff employee desires to work during off-duty
hours as a sales clerk for a local 24-hour grocery store. The employee's work hours would
involve a minimum of 48 hours a week in two 24-hour shifts. These activities involve hours that
conflict with the employee's full-time FBI duties and possible emergency response capability and
would not normaily be approved.
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management company to handle the advertising, contracting, collecting, and maintenance of the
homes. This activity would not require FBI pre-approval, but the employee should be careful to
seek approval if the conditions change and require more involvement on the employee's part.

Example 2: An employee regularly purchases, refurbishes, and sells houses in the area of the
employee's assigned field office. The employee’s activities also include occasional rentals of the
homes with direct collection of rent from several tenants on occasion. These activities would
constitute self-employment requiring prior-approval by the FBI, Because of the time such
activity entails and its likely impact on being available for 24/7 recall, such activity would not
normally be approved for a special agent.

(3) Providing unpaid services in an outside organization as a volunteer does not require the
submission of an FD-331, when an employee participates as a member or participant in an
uncompensated civic, charitable, community service, professional organization or activity,
including working for such organizations by providing labor or services (e.g., volunteer coach
or volunteer firefighter) or serving as a committee member, etc. Note, however, that:
(i) While an employee is not required to submit an FD-331 in these circumstances,
employees should review and ensure compliance with the rules, regulations, policies, and
statutes covered by this ethics PG. Employees may contact OIC ethics attorneys for
guidance.

(ii) Service that involves fiduciary obligations (e.g., serving as an officer or member of the
board of directors) in outside organizations requires approval under the provisions regarding
"Outside Organizations" in subsection 4.8.7. of this PG.

(iii) Most organizations are presumed to not be the subject of FBI investigative interest, but
FBI employees are required to inform their Division Head if an organization they work with
is later found to be the subject of FBI investigation.

(iv) To help reduce the chance of conflicts between their outside activities and their Federal
duties, FBI employees may request that their immediate supervisor conduct an indices check
on any such organization.

Example 1: An FBI employee volunteers during off-duty time as the president of a local church
parish council, a body that decides finoncial issues for the church, including facility
improvements and maintenance, which charities will receive monies distributed for beneficent
purposes and clergy compensation. This activity is not employment covered by this section. See
subsection 4.8.7. “Participation in Qutside Organizations.”

Example 2: An FBI employee volunteers, during her off-duty hours, with an organization that
builds homes for disadvantaged families in the local area. This uncompensated service includes
board review of applicants to receive homes built by the organization, actually working on
homes, and hiring local contractors to provide expertise in the projects, none of which are
related to the FBI This activity does not require FBI pre-approval.

(4) Performing occasional labor or services for minimal compensation that does not involve a
contract, license, business, or professional obligation and is generally not performed on a
recurring basis.
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takes a selection of the illustrated poems and publishes them, netting significant income for the
employee. This "hobby" activity would not require pre-approval by the employee. If the publisher
contracts for future works of the employee, then the nature of this activity changes 1o outside
employment requiring FBI pre-approval. (Also see Section 4.9 of this Gu:de Jfor more guidance
on writing.)

4.8.5.4. FBI Pre-Approval Requirements and Procedures Concerning Outside
Employment

(2) An employee must obtain written approval before engaging in outside employment. New
employees engaged in outside employment at the time they begin employment with the FBI are
required to submit an FD-331 request for approval within 30 calendar days of reporting to their
first permanent duty stations.

(b) FBI employees may not engage in outside employment, except as provided in paragrapb
4.8.5.2, unless approved in writing as provided in this section.

In addition, SecD policy requires individuals in the following positions to obtain approval to
engage in outside employment: interns, contractors, joint task force members, and other
government agency personnel assigned or detailed to FBI workspace, who are authorized for
unescorted FBI facility access privileges and who maintain access to FBI information technology
(iT) systems or databases and/or protected information. Submissions made by the above-
mentioned personnel are reviewed primarily for security purposes, but may be covered under
the Standards of Conduct, depending upon the situation. (See PD 0536D, Security Division
Processing of Forms Involving Employment Orgonizations ond Activities Outside of the FBI.

(c} These approval requirements for outside employment are intended to protect the interests
of the FBI. Approval of a request for outside employment does not constitute or imply approval
or endorsement of any prohibited activity or permit violation of other ethical standards of
conduct that may be applicable.

(d) Other employment approval considerations:

(1) Approval to engage in outside employment may be limited or withdrawn at any time by an
official with final approval authority over the employee.

(2) Approved outside employment requests are only valid for one year (calculated from the
date of final approval). Employees must reapply for approval when there is a substantial
change in the circumstances surrounding their outside employment or one year from the date of
the last approval has passed, whichever occurs first. The electronic workflow described below
is designed to remind employees of this requirement, but employees are ultimately responsible
for compliance.

Example: An FBI professional staff employee works as an intelligence analyst in the Criminal
Investigative Division (CID). She was previously approved to work as an adjunct professor at
-a local university by CID management. The employee is now preparing to move io the
Counterterrorism Division (CTD). The employee would be required to resubmit an FD-331,
Outside Employment,” form as her change in duties and responsibilities qualifies as a
substantial change. The employee must acquire approval from CTD management to continue
her involvement in outside employment.
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Example: An FBI professional staff employee was approved to work as an IT specialist for the
Grady IT Firm at one of its facilities. The firm later decides to assign the employee to a federal
agency where he would be working in government space. The employee would be required to
resubmit his outside emp!oyment request, as this is a substantial change in circumstances.

(3) When considering approval of outside employment, the approval authority should consider
whether the requesting employee’s current performance of his or her official duties is
successful. If successful, then the factors previously mentioned must be carefully considered in
the context of the details of the proposed employment, the specific nature of the employee's
current duties, the type, nature and amount of any compensation and the extent of the
employee's participation in the employment.

(4) If an FBI employee has been approved to engage in outside employment and the
employee learns of significant information related to the propriety of such employment, the
employee (or similarly, FBI personnel who become aware of the change in circumstance)
shall report the matter to the approval authority for review. (If the change in circumstance
involves a trustworthiness issue, the approval authority must inform the Security Officer for

action consistent with SecD’s PD 0536D, Security Division Processing of Forms Involving
Employment QOrganizations and Activities Qutside of the FBI.

Example: An FBI employee has started an approved baby-sitting business in her home. The
employee regularly takes care of children afier work hours. After several months, the employee's
official work hours change to facilitate her division's mission. The employee's supervisor could
withdraw approval of the outside emplayment as it would be in conflict with the employee’s FBI
duties,

(5) An employee on 51ck leave may not engage in outside employment unless approved by
proper authority.

Al

(6) Approval for outside employment, as outlined in this section, is required even if the outside
employment is undertaken during a paid or unpaid leave period or is self-employment. This
specifically includes pre-approval for outside employment being undertaken while an
employee is in a "terminal leave" status (where he/she may have concluded FBI duties, will not
return for duty, and is on approved annual or sick leave until his/her official
termination/retirement date).

Example I: An FBI employee, who has 240 hours of leave on the books decides to retire, leaves
the FBI taking "terminal leave,” essentially using his annual leave until official retirement begins
30 days later. The employee will not come back to work and has completed aill duties. This
employee wants to work immediately for a local sheriff. Because the employee is still paid by the
FBI and is a DOJ employee, this outside employment would require pre-approval but would be
disapproved because of the DOJ regulation against employees performing Law Enforcement
Junctions (see Section 4.8.4.1 of this Guide).

Example 2: The same FBI employee, while on "terminal leave,” properly submits a request to
engage in outside employment with a local IT contractor not associated with the FBI. This
employment would normally be approved. (It should be noted, however, that employees must
comply with Post-Government Employment rules for any employment that follows their federal
service; for more information, see Section 5.)
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4.8.5.5. FBI Pre-Approval Requirements and Procedures Concerning
QOutside Legal Practice, Pro Bono Legal Services, Non FBI Law Enforcement
Activities or in Matters Involving DOJ Official Action

All requests to engage in outside employment involving: (1) the practice of law, including pro
bono legal activity, or {2} any activity requiring waiver under Section 4.8.4.1(b} {DO!
supplemental regulations on prohibited outside employment) must be processed according to
Section 4.8.5.3 {d). Prior to final approval, division heads must submit the request for review to
the Office of Integrity and Compliance. OiC reviews the request and forwards it for final
approval by the appropriate official. See Ethics Guide Reference Library for DOJ’s policy on Pro
Bono Legal and Volunteer Services. It provides further information on FBI employee
involvement in pro bono legal activities.

4.8.6. DOJ Restrictions and Requirements Regarding Outside Activities
4.8.6.1. DOJ Policy Memorandum on Participation in Outside Organizations
and Activities
(The FBI policy discussed below is based on the DOJ policy memorandum concerning employee

involvement in outside organizations and activities. See Ethics Guide Reference Library for the
DOJ Memo on Outside Activities.)

4.8.7. FBI Policies on Participation in Outside Organizations

This section establishes requirements and provides guidance for employee participation in
organizations outside of the FBI, whether in a personal or an official capacity.

4.8.7.1.  Personal-Capacity Participation in Outside Organizations

In personal-capacity participation, employees make a personal choice to undertake the outside
activity rather than being assigned to perform the activity by a supervisor as part of their official
duties. The FBI does not control or direct employees in outside activities undertakenin a
personal capacity. Employees considering involvement in outside activities must ensure:

{a) That their actions and positions taken while participating in these activities are regarded as
their own and not those of the FBI or DOJ.

Example: An FBI employee serves during off-duty hours with an organization that builds
housing for disadvantaged persons in the community, The employee attends community events
to explain how the organization works and to raise funds to support building projects. This
activity would be "personal-capacity” participation normally allowed os a permissible outside

_activity. If the organization develops a brochure, with the permission or acquiescence of the
employee, that identifies the employee as "an FBI representotive” and describes the activity as
"sponsored by the FBI" because of the employee’s involvement, this would amount to o violation
of this reguiation and constitute an impermissible use af the employee's officiol position to
further the organization's interests.

(b} That fheir activities do not adversely impact the FBI, as discussed in Section 4.8.5.1.

{c) That they do not violate Title 18 U.5.C. §§203 and 205, which prohibit executive branch
employees from representing an outside organization before or to any department or agency of
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(a) Passive membership encompasses serving as FBI observer of the organization's activities
and exercising the privileges of a member individually. While the employee participates as a
representative of the FBI, the employee does not serve in a position reserved or created for the
FBI representative. :

Exarnple: An FBI ethics attorney asks to and is authorized by her AD to join a major compliance
and ethics organization in her official capacity. Her membership is accepted, and she attends .
the group’s meetings, participates in substantive discussions, and attends its onnual conference
fike any other member in the organization. She does not occupy a management position, but
rather, is simply a member, This is passive membership.

(b) Approval Authority. For official-capacity participation that does not extend beyond passive
membership, the appropriate approval authority is the employee's division head, who may
delegate this decision to an appropriate official of grade GS-15 or above.

{c) Procedures for requesting approval

Employees assigned to engage in official-capacity participation in an outside organization must
submit an electronic version of form FD-331, Requestors in offices without Intranet
connectivity should complete paper versions of the requisite forms. Their division security
point of contact will enter the information electronically on behalf of the employee. Those
entering the information will attach a signed, electronic version of the submitted paper form to
the automated request process. See Ethics Guide Reference Library for a proxy FD-331 form,
“Request for Approval of Official Capacity Involvement in an Qutside Organization.”

(d} Approving Requests

All official-capacity participation in outside organization requests will be automatically routed
through the electronic workflow process to QIC ethics attorneys for review and appropriate
approvals. If the request is determined by OIC to be legally unobjectionable, the Division Head
reviews requests for passive official-capacity participation in outside organizations and may
approve them if it is determined that the participation will only constitute passive membership
and is necessary or proper for the accomplishment of the FBI's mission.

4.8.7.3.2. Official-Capacity Participation Exceeding Passive Membersbip

{a) This category includes, but is not limited to, serving as an officer, director, or similar
managerial position; serving in a position that is accompanied by a fiduciary duty; or serving in a
position that is reserved or created for an FB| representative.

Example: The Deputy Directar of the FBl is traditionaily offered and serves in a position on the
executive board af the International Chiefs of Police. This is more than passive membership.

{b) Approval Authority

For proposed activity beyond passive membership with national and international non-federal
organizations, the Deputy Attorney General (DAG) is the approval authority. Use of the
electronic version of the FD-331 is still mandatory to document appropriate review and FBI
chain of command concurrence in the outside activity. Once secured, OIC will print the form
and pursue DAG approval through DQJ prescribed processes.
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For such activity with other (regional, state, county, or local} non-federal organizations, the
electronic FD 331 process will also be used and the approval authorities are the Assistant
Director of the concerned FBIHQ Division {i.e., the FBIHQ division with the greatest interest in
the programs, objectives, or policies of the organization) and the FBI Deputy Designated Agency
Ethics Official (DDAEQ). ‘Routing to these approval authorities will occur via the workflow
process of the electronic FD 331 and through coordination of printed forms by OIC.

{(c) Procedures for requesting approval

Employees who wish to engage in official-capacity participation in outside organizations must
submit an electronic version of form FD-331. Requestors in offices without Intranet connectivity
should complete paper versions of the requisite forms. Their division security point of contact
will enter the information electronically on behalf of the employee. Those entering the
information will attach a signed electronic version of the submitted paper form to the
automated request process. See Ethics Guide Reference Library for a proxy FD-331d form,
“Request for Approval of Official Capacity Involvement in an Outside Organization.” The
electronic request should also include uploaded documents that outline:

(1} The organization's name, a summary of its goals and objectives and how its work is related
to the FBI {DO)J considers that authorizing official-capacity participation where the outside

- organization's work is unrelated to FBI's mission and responsibilities would mistakenly convey
FBI/DQJ endorsement of the organization’s activities);

(2) A description of the organization's membership or constituency; the title, managerial
authority, voting powers, and responsibilities of the position in question;

(3) A description of the nature and extent of any fiduciary duty associated with service in the
position, and a copy of or citation to any state laws that impose or describe the duty;

(4) A copy of the organization’s charter and by-laws, if reasonably available;
.{d) Considerations for Approving Requests;

(1) Basis for Approval. Approval may only be given when the FBI and DOJ have a clear
interest in having an employee represent their interests, and the employee in question is an
appropriate one to act as representative for the department.

(2) Officials serving as representatives to outside organizations as part of official duties must
seek to reflect the views of the whole DOJ, not their own or just those of their division or the
FBI. These officials must recognize situations when DOQJ should take no position because DOJ
has no interest in the matter, or when it may be inappropriate for DOJ to express an official
position, such as matters involving the internal operation of an organization. They must
coordinate closely with DOJ and FBI regarding official positions that will be taken. Officials
serving in this capacity must seek guidance from any supervisor assigned by the DAG or AD
to coordinate the DOJ/FBI position.

Example 1: An FBI employee has been designated to serve in an official capacity as an FBI
representative lo an organization that sets standards for the development of criminal record
sorting systems. The employee has always favored an approach "A" for this purpose, but after
significant study by an internal FBI group of experts (and the employee), the FBI decided to use
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approach "B" as the basis Jor their system. The employee must be very careﬁd to present the
FBI's opinion and not to express the employee's own opinion.

Example 2: The same employee attends another meeting of the non-federal entity, again as an
FBI representative. During a portion of the meeting the members are asked to vote on the
organization's expenditures regarding a new parking lot to be added to their existing building. -
The employee should refrain from expressing an opinion or voting on the matter, as it is clearly
an internal matter not of interest to the FBIL

(3) Action by SAC/ADIC (and the concemed FBIHQ AD, in cases that must be approved by
the DAG). OIC automatically reviews each request as part of the electronic workflow of the
request to ensure it is complete, and either disapproves it or forwards the request to the
employee's Division Head. After the division has approved the activity, OIC will print the
electronic form, and submit it along with appropriate documentation for further approvals.

(4) Action by FBIHQ AD. The DDAEQ coordinates the documentation with the concerned
FBIHQ AD. The concerned FBIHQ AD reviews each request and:

(i) Determines that the request should not be approved and takes any additional action
deemed appropriate.

(ii) Approves or recommends that the request be approved, returning it to the FBI DDAEQ,
along with the AD's determinations and any policy guidance he or she believes necessary to
ensure that the candidate carries out the duties of the office according to the understanding on
which the approval is based. “

(5) Action by the FBI DDAEQ. The DDAEO reviews the request for legal sufficiency and
may effect such further coordination as warranted. If the DDAEO determines that the request is
legally objectionable or otherwise inappropriate, the DDEAQ may deny the request and take
any additional action deemed appropriate. If the DDAEO determines that the request is legally
sufficient and appropriate, the DDAEO either approves the request, if within DDAEO approval
authority, or recommends approval of the request and coordinates forwarding the request to the
appropriate approval official.

(6) Use of Government Resources

When empioyees perform duties with an outside organization as part of their official duties,
some government expense and use of subordinate employees' time is permissible, subject to
supervisory discretion. However, in general the FBI does not authorize use of FBI resources to
support the internal administration of an outside organization. The following use of resources
may be authorized for employees serving an outside organization as part of their official duties:

- Dfficial time to prepare materials related to the activities,
- Appropriated funds for travel to meetings, and '
- The time of a subordinate in preparing material for meetings and other activities.

(e) Review and Filing by Security Division. Final copies of the electronic FD-331 (and other
approval documents attached to the form relating to outside activity requests) will be reviewed
by the Security Division and stored in accordance with document handllng and retention
requirements.
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4.8.8. Activities Related to Outside Education and Scholarly Research

The FBI continually encourages its employees to improve themselves personally and
professionally by seeking advanced educational opportunities.

4.8.8.1. Education Funded by the U. S. Government

Education paid for by the U.S. Government is controlled by agreement with the employee and
includes a commitment of service by the employee to the FBI after completion of the program
in order for the Government to benefit from the expenses incurred in providing the training.
What an employee in an FBI-funded program may and may not use in Government time and
resources is controlled by the agreement and the employee's supervisors. The employee shouid
scrupulously follow all requirements included in their agreement and must request permission
from his/her immediate supervisor before using any more than de minimis time or resources of
the FBI in activities related to his/her publicly funded educational requirements. To maximize
the value to the Government, an employee engaged in a funded educational program shall, to
the maximum extent practicable considering curriculum requirements, perform-assignments
and research that are beneficial to the FBI, specifically, or the U.S, Government, generally. Any
proposed research project requirements that may involve FBI personnel, time and other
resources shall be conducted as noted below.

4.8.8.2. Employees Engaged in Privately Funded Education

As noted above, education that provides personal and professional advancement is encouraged
by the FBI, including education that an employee privately funds and pursues on his or her own
time. The following general policies apply:

{a) Privately funded education is 2 personal choice by the employee, and all aspects of the -
education should be conducted on the employee's personal time and outside of normal
working hours,

(b) Employees may not allow scheduling of classes and exams to conflict with the performance
of their official duties. Supervisors are encouraged, consistent with mission requirements, to be
flexible in work scheduling to assist employees who seek advanced training and education
benefiting the FBI.

() Other than as allowed for all employees (de minimis and personal use with negligible
expense to the FBI}, employees may not use government time or resources to meet their
educational requirements.

4.8.8.3. Research Issues

Many advanced degrees require research projects as part of graduation requirements, FBI

- employees may seek to perform their academic research using FBI information and personnel.
Whether the education is funded privately or by the U.S. Government, this practice is strongly
discouraged and shouid, by default, typically be denied for a number of reasons. First, from the
perspective of the employee conducting the research, it may be a misuse of position for the
employee to use government time and resources (other than a de minimis use) for his or her
personal benefit. Second, from the perspective of the other FBI employees or contractors asked
to participate in the research, the context may create an atmosphere that adversely undermines
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tangentially interested in the outcome, the request must be denied. (See Ethics Guide
Reference Library for management considerations concerning requests to engage in research.)

4.8.9. Additional Restrictions on Servnce on Law Enforcement Organizations and
Selection Boards

4.8.9.1. Law Enforcement Selection Boards

FBI employees may not serve on any promotion or selection boards or committees considering
local, county, or state law enforcement personnel.

4.8.10. Affiliation with U.S. Military Reserve Components or National Guard Units

Service by FBI employees in the U.S. Military Reserve Component or a National Guard Unit is
not covered by this section and does not require use of the outside employment request form,
FD-331. Another form, the FD-942, is used for reporting any FBi employee's affiliation with
Reserve or National Guard units and should be submitted according to the instructions on the
form.

4.9. Teaching, Speaking, or Writing

FBI employees, including special government employees, must exercise caution when they
teach, speak, or write, especially outside FBI or U.S. Government venues, to ensure that their
actions do not compromise ongoing investigations or violate security provisions, privacy laws,
ethics regulations, or other FBI and DOJ policies discussed in this chapter. This is true for
teaching, speaking, or writing activities undertaken in either an official or a personal capacity.
Even greater caution must be exercised when an FBI employee engages in activities in his/her
personal capacity for compensation by some entity other than the FBI or the U.S. Government.
The following must be considered when teaching, speaking, or writing:

(a) Some teaching, speaking, and writing activities may constitute outside employment
requiring pre-approval. (See Section 4.8.5 of this Guide for policy and procedures regarding
outside employment.)

Example 1: An FBI employee has a personal interest in historic Rome and writes a navel during

" off-duty time about the life of a citizen of ancient Rome. When the novel is complete, he intends

to publish it. Because the novel is tatally unrelated to the FBI and does not draw on any non-
public information acquired by the employee during the course of his duties, there is no
necessity to have it reviewed prior to publication by the FBI. However, the employee may be
required to seek autside employment approval {see Section 4.8 of this Guide} pnor to entering
into a contract to publish the work.

Example 2: An FBI Special Agent writes a fictional novel about an FBI character, using only
public information and general law enforcement pracedures. Because the navel does pertain to
the FBI, she submits it for pre-publication review and obtains Records Management Division
(RMD} approval for disclosure. The agent then signs an ogreement with a company to publish
the work and to publish at least two future navels. The agent may be discipliined for failure ta
seek prior appraval of her outside employment even though the work has cleared pre-
publication review.
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(b} An employee may not be allowed to receive compensation from an outside entity for
teaching, speaking and writing that relates to his or her official duties (e.g., involves actual
matters to which he or she is or has been assigned to perform as an FB| employee or that
involve ongoing policies, programs or operations of the FBI}.

(c} As a condition of employment, all employees agreed to submit information that they seek to
release outside official channels (e.g., drafts of speeches, manuscripts, class syllabi) for FBI pre-
screening if the information relates to the FBI, involves any aspect of an employee's FBI duties,
or pertains to any information acquired during the course of their FBI employment. [See the FBI
Prepublication Review {PR} Manual. The Director has delegated authority to review works
submitted under this policy to Records Management Division. Note that:

(1) This FBI review is not designed to censure or correct the content of the materials presented
but is established to ensure the non-official use of official information is lawful and consistent
with privacy, national security, and law enforcement requirements. (See the FBI
Prepublication Review (PR) Manual at §1 and §2.5.1.)

(2) Successful completion of the FBI pre-publication review process does not constitute FBI
endorsement or approval of the content of the proposed disclosure. Pre-publication review also
does not constitute a determination by the FBI that a proposed disclosure is accurate or
appropriate, nor is it a commitment not to pursue post-disclosure sanctions if warranted by the
content or method of the actual disclosure. (See the FBI Prepublication Review (PR) Manual at
§1.y

{d) Willful unauthorized release of Privacy Act protected information {personai information in

FBI files) may subject an employee to criminal penalties. (See the Privacy Act of 1974 [S U.S.C.

§552a] and the Privacy and Civil Liberties Unit Intranet site for further information.)

(e} Release or declassification of classified material without proper authorization is a violation
of U.5, law and could subject an employee to criminal and civil punishments and sanctions. (See
e.g., 50 0.5.C. §783 and 18 U.5.C. §798.}

(f) Copyright limitations must be observed by FBI personnel when teaching, speéking, or
writing. {See Section 4.9.7 below for more information.)

{g) Matters involving releases to the media, or responses to media enquiries, must be
processed through the appropriate FBI Public Affairs official. (See Section 4.9.3 below for more
information).

49.1. 5C.F.R. §2635.807 Office of Government Ethics Regulations on Teaching,
Speaking, or Writing
{a) Compensation for teaching, speaking, or writing. Except as permitted by paragraph {a}{3} of
this section, an employee, including a special Government employee, may not receive
compensation from any source other than the Government for teaching, speaking, or writing
that relates to the employee's official duties.

(1) Relationship to other limitations on receipt of compensation. The compensation prohibition
contained in this section is in addition to any other limitation of compensation set forth in this
chapter, including:
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(i) The requirement contained in Sec. 2636.307 of this chapter that covered non-career
employees obtain advance authorization before engaging in teaching for compensation; and,

(ii) The prohibitions and limitations in Sec. 2635.804 and in Sec. 2636.304 of this chapter on
receipt of outside eamed income applicable to certain Presidential appointees and to other
covered noncareer employees.

(2) Definitions - For purposes of this paragraph:
(i) Teaching, speaking, or writing relates to the employee's official duties if:
(A) The activity is undertaken as part of the employee's official duties.

(B) The circumstances indicate that the invitation to engage in the activity was extended to
the employee primarily because of his official position rather than his expertise on the
particular subject matter.

(C) The invitation to engage in the activity or the offer of compensation for the activity was
extended to the employee, directly or indirectly, by a person who has interests that may be
affected substantially by performance or nonperformance of the employee's official duties.

(D) The information conveyed through the activity draws substantially on ideas or official
data that are nonpublic information as defined in Sec. 2635.703(b).

(E) Except as provided in paragraph (a)(2)(i)(E)(4) of this section, the subject of the
activity deals in significant part with:

(1} Any matter to which the employee presently is assigned or to which the employee had
been assigned during the previous one-year period. -

(2) Any ongoing or announced policy, program or operation of the agency.

3) In the case of a noncareer employee as defined in §2636.303(a) of this chapter, the
general subject matter area, industry, or economic sector primarily affected by the
programs and operations of his agency.

(4) The restrictions in paragraphs (a)(2)(i)(E) (2) and (3} of this section do not apply to a
special government employee. The restriction in paragraph (a)(2)(i)(E)(1) of this section
applies only during the current appointment of a special government employee; except
that if the special government employee has not served or is not expected to serve for
more than 60 days during the first year or any subsequent one year period of that
appointment, the restriction applies only to particular matters involving specific parties in
which the special government employee has participated or is participating personally
and substantially.

(F) Section 2635.807(a)(2)(1)(E) does not preclude an employee, other than a covered non-
career employee, from receiving compensation for teaching, speaking, or writing on a
subject within the employee's discipline or inherent area of expertise based on his
.educational background or experience even though the teaching, speaking, or writing deals
generally with a subject within the agency's areas of responsibility.

Example 1: The Director of the Division of Enforcement at the Commodity Futures Trading
Commission has a keen interest in stamp collecting and has spent years developing his own
collection as well as studying the field generally. He is asked by an international society of
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philatelists to give a series of four lectures on how to assess the value of American stamps,
Because the subject does not relate to his official duties, the Director may accept compensation

for the lecture series. He could not, however, accept a similar invitation from a commodities
broker.

Example 2: A scientist at the National Institutes of Health, whose principal area of Government
research is the molecular basis of the development of cancer, could not be compensated for
writing a book which focuses specifically on the research she conducts in her position at NIH,
and thus, relates to her official duties. However, the scientist could receive compensation for
writing or editing a lextbook on the treatment of all cancers, provided that the book does not
Jocus on recent research at NIH, but rather conveys scientific knowledge gleaned from the
scientific community as a whole. The book might include a chapter, among many other chapters,
which discusses the molecular basis of cancer development. Additionally, the book could contain
brief discussions of recent developments in cancer treatment, even though some of those
developments are derived from NIH research, as long as it is available to the public.

Example 3: On his own time, a National Highway Traffic Safety Administration (NHTSA)
employee prepared a consumer's guide to purchasing a safe automobile that focuses on
automobile crashworthiness statistics gathered and made public by NHTSA. He may not receive
royalties or any other form of compensation for the guide. The guide presents in significant part
the programs or operations of NHTSA and, therefore, relates to the employee's official duties.
On the other hand, the employee could receive royalties from the sale of a consumer's guide to

values in used automobiles even though it contains a brref incidental discussion of automobile
safety standards developed by NHTSA.

Example 4: An empz'oyee of the Securities and Exchange Commission (SEC) may not receive
compensation for a book that focuses specifically on the regulation of the securities industry in
the United States; that subject concerns the regulatory programs or operations of the SEC. The
employee may, however, write a book about the advantages of investing in various types of
securities, as long as the book contains only an incidental discussion of any program or
operation of the SEC.

Example 5: An employee of the Department of Commerce who works in the Department’s
employee relations office is an acknowledged expert in the field of federal employee labor
relations, and participates in Department negotiations with employee unions. The employee may
receive compensation from a private training institute for a series of lectures that describe the
decisions of the Federal Labor Relations Authority (FLRA) concerning unfair labor practices,
provided that her lectures do not contain any significant discussion of labor relations cases
handled at the Department of Commerce, or the department’s labor relations policies. FLRA
decisions concerning federal employee unfair labor practices are not a specific program or
operation of the Department of Commerce and thus do not relate to the employee's official
duties. However, an employee of the FLRA could not give the same presentations for
compensation,

Example 6: A program analyst employed at the Environmental Protection Agency (EPA) may
receive royalties and other compensation for a book about the history of the environmental
mavement in the United States even though it contains brief references to the creation and
responsibilities of the EPA. A covered noncareer employee of the EPA, however, could not
receive compensation for writing the same book because it deals with the general subject matter
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area affected by EPA programs and operations. Neither employee could receive compensation
or writing a book that focuses on specific EPA regulations or otherwise on its programs and
operations.

Example 7: An attorney in private practice has been given a one year appointment as a special
government employee to serve on an advisory committee convened for the purpose of surveying
and recommending modification of procurement regulations that deter small businesses from
competing for government-contracts. Because his service under that appointment is not expected
to exceed 60 days, the attorney may accept compensation for an article about the anticompetitive
effects of certain regulatory certification requirements even though those regulations are being
reviewed by the advisory committee. The regulations that are the focus of the advisory committee
deliberations are not a particular matter involving specific parties. Because the information is
non-public, he could not, however, accept compensation for an article that recounts advisory
committee deliberations that took place in a meeting closed to the public in order to discuss
proprietary information provided by a small business.

. Example 8: A biologist who is an expert in marine life is employed for more than 60 days in a
year as a special government employee by the National Science Foundation (NSF } to assist in
developing a program of grants by the foundation for the study of coral reefs. The biologist may
continue to receive compensation for speaking, teaching and writing about marine life generaily

and coral reefs specifically. However, during the term of her appointment as a special
government employee, she may rot receive compensation for an article about the NSF program
she is participating in developing. Only the latter would concern a matter to which the special
government employee is assigned.

Example 9: An expert on international banking transactions has been given a one-year
appointment as a special government employee to assist in analyzing evidence in the
government's fraud prosecution of owners of a failed savings and loan association. It is
anticipated that she will serve fewer than 60 days under that appointment. Nevertheless, during
her appointment, the expert may not accept compensation for an article about the fraud
prosecution, even though the article does not reveal nonpublic information. The prosecution is a
particular matter that involves specific parties.

Example 10: An FBI Special Agent is asked to speak at a monthly meeting of a non-Federal
organization made up of corporate audit and state and local law enforcement personnel. The
agent is asked to discuss Bureau policy and programs involving the investigation of white collar
crime. After the presentation, the agent is offered the "standard” 3200 fee given each month to
the featured guest speaker at the association's meetings. Since the talk is about FBI policy and
procedures, the agent may not accept the fee even if the speech is made outside regular work
hours. See also 18 US.C. §209, regarding improper supplementation of salary.

Example 1. An FBI SAC with a doctorate degree in European history is asked by a local
branch of the Historic Society to speak to the group about Irish history. The speaker at these
events normally receives a 3200 fee. The SAC would be able to keep the speaker’s fee since the
request for the SAC's participation is based upon expertise developed through the employee's
educational background and the talk is not about FBI policy or programs and does not involve
non-public FBI information.
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(ii) Agency has the meaning set forth in Sec. 2635.102(a), except that any component of a
department designated as a separate agency under Sec. 2635.203(a) is considered a separate
agency.

(iii) Compensation includes any form of consideration, remuneration, or income, including
royalties, given for or in connection with the employee's teaching, speaking, or writing
activities. Unless accepted under specific statutory authority, such as 31 U.S.C. §1353, 5
U.S.C. §4111 or §7342, or an agency gift acceptance statute, it includes transportation,
lodgings, and meals, whether provided in kind, by purchase of a ticket, by payment in
advance, or by reimbursement after the expense has been incurred. It does not include:

(A) Items offered by any source that could be accepted from a prohibited source under 5
C.F.R. §§2635.201-205 (Gifts from Outside Sources).

Example: An FBI lab employee is asked to speak at the annual conference of a forensics
organization. The employee is asked to discuss FBI procedures for the submission of evidentiary
samples for testing. Following the presentation, the organization gives the employee a DNA
replica paperweight, valued at 319.50, supplied to all speakers by the corporate co-sponsor of
the conference, an entity that does business with the FBI. Normally such gifts may not be
accepted by Federal employees but because the value of the item is less than 820, the employee
may accept it as long as the federal employee does not accept more than 350 in gifts per year
from the same source. (See Section 4.2 of this Guide for further information.)

(B) Meals or other incidents of attendance such as waiver of attendance fees or course
materials furnished as part of the event at which the teaching or speaking takes place.

Example: Ifthe above FBI employee's speech is delivered at a luncheon open to all attendees of
the conference, the employee may partake of the offered meal. :

{C) Copies of books or of publications containing articies, reprints of articles, tapes of
speeches, and similar items that provide a record of the teaching, speaking, or writing
activity; or

(D) In the case of an employee other than a covered non-career employee as defined in §
C.F.R. §2636.303(a), travel expenses consisting of transportation, lodgings, or meals
incurred in connection with the teaching, speaking, or writing activity. (This section may
seem inconsistent with paragraph iii above, but it was inserted by the Office of
Government Ethics after a 1992 Supreme Court decision held that a ban on reimbursement
for such expenses for GS employees below the Special Executive Service was not
Constitutional.)

(E) With regard to this section, independent of 5 C.F.R. §807(a), other authorities such as
18 U.S.C. §209 may, in some circumstances, limit or entirely preclude an employee's
acceptance of travel expenses. In addition, employees who file financial disclosure reports
should be aware that, subject to applicable thresholds and exclusions, travel and travel
reimbursements accepted from sources other than the United States Government must be
reported on their financial disclosure reports.

Example 1 to paragraph (a)(2)(iii}): A GS-15 employee of the Forest Service has developed and
marketed, in her private capacity, a speed reading technique for which popular demand is
growing. She is invited to speak about the technique by a representative of an organization that
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poets, and writers. As part of his official duties, the employee administers a grant that the
university has received from the NEH. The employee may not accept compensation for teaching
the course because the university has interests that may be substantially affected by the
performance or non-performance of the employee’s duties. Likewise, an employee may not
receive compensation for any teaching that is undertaken as part of his official duties or that
involves the use of non-public information. :

Example 4: An FBI Professional staff employee may teach and receive compensation for
teaching a regularly scheduled course entitled "Criminal Procedure” for the Criminal Justice
program at a local accredited university even though a substantial amount of the course
addresses federal criminal procedure rules and Fourth Amendment law that the employee
routinely handles in her FBI duties. She still would have to obtain advance approval to engage
in this outside employment under the procedures set for in Section 4.8 of this Guide.

{b) Reference to official position. An employee who is engaged in teaching, speaking or writing
as outside employment or as an outside activity may not use or permit the use of his official
title or position to identify him in connection with his teaching, speaking, or writing activity or
to promote any book, seminar, course, program, or similar undertaking, with the following
exceptions:

(1) An employee may include or permit the inclusion of his title or position as one of several
biographical details when such information is given to identify him in connection with his
teaching, speaking, or writing provided that his title or position is given no more prominence
than other significant biographical details,

(2) An employee may use, or permit the use of, his title or position in connection with an
article published in a scientific or professional journal, provided that the title or position is
accompanied by a reasonably prominent disclaimer satisfactory to the agency stating that the
views expressed in the article do not necessarily represent the views of the agency or the
United States.

(3) An employee who is ordinarily addressed using a general term of address, such as "The
Honorable,” or a rank, such as a military or ambassadorial rank, may use or permit the use of
that term of address or rank in connection with his teaching, speaking, or writing.

{c) Some agencies may have policies requiring advance agency review, clearance, or approval of
certain speeches, books, articles, or similar products to determine whether the product
contains an appropriate disclaimer, discloses non-public information, or otherwise complies
with this section. (The FBI does require such a review; see Sections 4.9.3 & 4.9.5 of this Guide
and the FBI Prepublication Review {PR) Manuel,

Exomple 1: A meteorologist emplayed with the National Oceanic ond Atmospheric
Administration (NOAA) is osked by a focal university to teach o graduote course on hurricones.
The university moy include the meteorologist's government title and position tagether with
other information about his educotion and previous employment in course materiols setting
forth biographicol dato on all teochers involved in the groduote progrom. Hawever, his title or
position may not be used to promote the course, for example, by featuring the meteorologist's
gavernment title, Senior Metearolagist, NOAA, in bold type under his nome. in controst, his title
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requires pre-approval as outside employment. {See Section 4.8 of this Guide for an explanation
of FBI outside employment approval policies and procedures.)

(b} Occasional, non-compensated teaching on a subject matter unrelated to an employee's
duties that does not draw upon information obtained by virtue of employment and is not
otherwise related to the FBI, and which occurs infrequentiy so that it is not a recurring
obligation, would not normally be construed as outside employment,

Example 1: An FBI Special Agent is asked by a college friend to teach lifesaving techniques for a
one-hour session in the friend's undergraduate course at an accredited university. The one-time
request to teoch obout a subject matter unrelated to the SA's FBI duties would not require pre-
publication review of the refated course moterials nor pre-approval as outside employment
{although the activity could not conflict with the SA's duties and would have ta be performed on
the SA's time}. if the friend asks the SA to teach the topic regulorly, then pre-approval as outside
employment would be necessary {even if the SA is not compensated). (See Section 4.8 of this
Guide far an explonation of FBI outside emplayment opproval policies ond procedures.)

(c) Teaching that involves the use of FBI non-public information or that discusses the policy and
procedures of the FBI must be pre-approved through the FBI's Pre-Publication Review
procedures, whether or not the teaching is compensated. (See the FBI Prepub:‘icat_ion Review

{PR) Manual.)

493. 28 C.F.R. § 50.2 Release of information by Personnel of the Department of
Justice Relating to Criminal and Civil Proceedings

(a) General

(1) The availability to news media of information in criminal and civil cases has become a
subject of increasing concern in the administration of justice. The purpose of this statement is
to formulate specific guidelines for the release of such information by Department of Justice
personnel. ‘

(2) While the release of information for the purpose of influencing a trial is always improper,
there are valid reasons for making information about administering the law available to the
public. The task of striking a fair balance between the protection of individuals accused of
crime or involved in civil proceedings with the government and public understanding of the
problems of controlling crime and administering government depends largely on the sound
judgment of those responsible for administering the law and of representatives of the press and
other media.

(3) Inasmuch as the Department of Justice has generally fulfilled its responsibilities with .
awareness and understanding of the competing needs in this area, this statement considerably
reflects and formalizes the standards to which representatives of the department have adhered
in the past. Nonetheless, guidelines for all Department of Justice personnel will help in
ensuring uniformity of practice.

(4) Because of the difficulty and importance of the questions they raise, some portions covered
by this statement, such as the authorization to make available federal conviction records or a
description of items seized at the time of arrest, should continually be reviewed by the

4-159
UNCLASSIFIED

OSC HA-1T-031 3 R\P80%83 1 004



Obtained via FOIA by Judicial Watch, Inc.

FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

department on the basis of experience and suggestions from those outside as well as within the
department.

{b) Guidelines to criminal actions

(1) The guidelines below apply to the release of information to news media from the time a
person is the subject of a criminal investigation until any proceeding resulting from such an
investigation has been terminated by trial or otherwise.

(2) At no time may personnel of the Department of Justice furnish any statement or
information for the purpose of influencing the outcome of a defendant's trial, nor may
personnel of the Department furnish any statement or information that could reasonably be
expected to be disseminated by means of public communication, if such a statement or
information may reasonably be expected to influence the outcome of a pending or future trial.

(3) Personnel of the Department of Justice, subject to specific limitations imposed by law or
court rule or order, may make public the following information:

(i) The defendant's name, age, residence, employment, marital status, and similar background
information

(it) The substance or text of the charge, such as a complaint, indictment, or information

-(iii} The identity of the investigating and/or arresting agency and the'length or scope of an
investigation

(iv) The circumstances immediately surrounding an arrest, including the time and place of
arrest, resistance, pursuit, possession and use of weapons, and a description of physical items
seized at the time of arrest

Disclosures should include only incontrovertible, factual matters, but should not inciude
subjective observations. In addition, where background information or information relating to
the circumstances of an arrest or investigation would be highly prejudicial or where the release
thereof would serve no law enforcement function, such information should not be made public.

(4) Personnel of the Department may not disseminate any information concerning a defendant's
prior criminal record.

(5) Because of the particular danger of resulting prejudice, statements during the period
approaching and during trial should strenuously be avoided. Any such statement or release may
be made only when circumstances absolutely demand a disclosure of information and may
include only that information which is clearly not prejudicial.

(6) The release of certain types of information may create prejudice without serving a
significant law enforcement function. Therefore, personnel of the department should refrain
from making available the following:

(i) Observations about a defendant's character

(ii) Statements, admissions, confessions, or alibis attributable to a defendant, or the refusal or
failure of the accused to make a statement
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(iii) Reference to investigative procedures such as fingerprints, polygraph examinations,
ballistic tests, or laboratory tests, or to the refusal by the defendant to submit to such tests or
examinations

(iv) Statements concerning the identity, testimony, or credibility of prospective witnesses

(v) Statements concerning evidence or argument in the case, whether or not it is anticipated
that such evidence or argument will be used at trial

(vi) Any opinion as to the accused's guilt, or the possibility of a plea of guilty to the offense
charged, or the possibility of a plea to a lesser offense

(7) Department of Justice personnel should take no action to encourage or assist news media in
photographing or televising a defendant or accused person being held or transported in federal
custody. Departmental representatives should not make available photographs of a defendant
unless it serves a law enforcement function,

(8) This statement of policy is not intended to restrict the release of information concerning a
defendant who is a fugitive from justice.

(9) Because this statement sets forth general guidelines, it may occasionally limit the release of
unprejudicial information. If a representative of the department believes that in the faimess of
justice the information should be released, he may request the permission of the Attomey
General or the Deputy Attorney General to do so.

(¢} Guidelines to civil actions. Department of Justice personnel associated with a civil action
may not during its investigation or litigation make or participate in making an extrajudicial
statement, other than a quotation from or reference to public records, which a reasonable
person would expect to be disseminated by means of public communication if there is a
reasonable likelihood that such dissemination will interfere with a fair trial and which relates to:

(1) Evidence regarding the occurrence or transaction involved.
(2) The character, credibility, or criminal records of a party, witness, or prospective witness.

(3) The performance or results of any examinations or tests or the refusal or failure of a party
to submit to such.

(4) An opinion of the merits of the claims or defenses of a party, except as required by law or
administrative rule.

(5) Any other matter reasonably likely to interfere with a fair trial of the action.
4.9.4. FBI Policy on Speaking and Writing Involving the Media

The work that employees perform for the FBI is frequently of national importance and is,
therefore, the subject of great public attention and interest. Nevertheless, each employee has a
responsibility to maintain the confidentiality of information learned by virtue of his/her FBI
duties. Sensitive law enforcement information must not be disclosed in any form without
specific prior authorization. Information is not releasable merely because it is attributed to an
unidentified "Federal law enforcement official." Such disclosures cause serious damage to our
investigations and risk unfairly tarnishing the reputation of those involved in these
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Example 2: The same FBI employee is now approached by a network producer who wishes to
have the employee consult with o new children’s Televisian show bosed upon the original book.
The employee must seek pre-oppraval to engoge in this outside employment os it exceeds the
scope of opproval granted in the first exomple :

4.9.6. 17 U.S.C. §107 Subject Matter and Scope of Copyright, Limitations on
Exclusive Rights: Fair Use

Section 107. Notwithstanding the provisions of Sections (17 U.S.C. §§} 106 and 106A, the fair
use of copyrighted work, including such use by reproduction in copies or phonorecords or by
any other means specified by that section, for purposes such as criticism, comment, news
reporting, teaching {including multiple copies for classroom use}, scholarship, or research, is not
an infringement of copyright. In determining whether the use made of a work in any particular
case is a fair use, the factors to be considered include:

(1) The purpose and character of the use, including whether such use is of a commercial nature
or is for nonprofit educational purposes;

(2) The nature of the copyrighted work;

(3) The amount and substantiality of the portion used in relation to the copyrighted work as a
whole; and

(4) The effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished may not itself bar a finding of fair use if such finding is
made upon consideration of all the above factors.

4.9.7. Copyright Considerations for Teaching, Speaking, or Writing

Employees must observe copyright protections for materials they use when engaging in
teaching, speaking, or writing activities. Published government works do not hold copyright
protection and may generally be used in teaching, speaking, or writing. Privately published
materials are usually copyright protected and normally contain a copyright notice on or near
the first page of the work or in a footnote near the beginning of the article. With respect to the
use of copyrighted works, employees must consider:

(a) Copyright faws invest the copyright holder with the exclusive right to control the
reproduction and derivative use of any copyrighted material. This protection is extended to
"original works of authorship fixed in any tangible medium." Therefore, copyrighted materials
are not to be reproduced for internal use or public distribution without the permission of the
copyright owner unless such reproduction is allowed by 2 statutory exception to this general
requirement.

{b} The doctrine of "fair use” is a statutory exception most likely applicable to reproduction for
non-commercial teaching, speaking, or writing purposes. {See 17 U.5.C. §107 in Section 4.9.6
above.) Fair use generally permits the reproduction of a portion of copyrighted material
without the copyright owner's permission for purposes such as criticism, comment, news
reporting, teaching, scholarship, or research. in determining whether the use is fair, factors to
be considered are:
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2. Unit Chiefs, regardless of grade;
3. Procurement and contracting officials (including CORs and contracting officers, but

excluding purchase card holders’ who may only make single purchases $3,000 or less and

are not assigned to the Finance Division or unless a CIC form, noted below, is authorized
by the cognizant supervisor after consulting OIC ethics attorneys);

4. Government Purchase Card holders assigned to the Finance Division, regardless of
grade; and

5. GS-15 or below employees who have been determined by their supervisors to perform
official FBI duties that require them to exercise significant judgment on behalf of the
Government;

A. Regarding contracting or procurement;

B. Regarding the administration or monitoring of grants, subsidies, licenses, or other
benefits; or,

C. As a special government employee serving with or without compensation (except

that Special Government employees have different reporting requirements than other

OGE form 450 filers, see section 5.5.1.2.)
D. As an employee who performs significant duties that which will directly and
substantially affect the economic interests of a nonfederal entity or entities when
management needs to evaluate personal holdings of the employee, spouse, and
dependent children in order to effectively assign and supervise employees official
duties.

6. Employees acting in a covered position mentioned above for more than 60 days.

b. Field Division personnel who serve as:

1. Assistant Special Agents in Charge (ASACs};

2. Supervisory Special Agents (and employees in similar supervisory positions, e.g.,
SIA's, Supervisory MAPA's);

3. Administrative Officers (AQs), Office Services Managers (OSMs), Office Managers
(OM), appropriately designated assistants such as Supervisory Administrative Specialists
(SAS) and Assistant Office Services Managers (AOSM);

4. Procurement and contracting officials (including CORs and contracting officers, but
excluding purchase card holders who may only make single purchases $3000 or less or
unless a CIC form, as noted below, is authorized by the cognizant supervisor after
consulting OIC ethics attorneys);

5. All Chief Division Counsels at the GS-14 level;
6. (All employees included in subparagraphs 5 and 6 to paragraph a. above).

5.2.3. Coanflict of Interest Certification forms

a. This form is FBl-generated and is completed in situations where the employee only
performs occasional or single procurement or contracting functions. Employees in the
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5.3.1.3. S C.F.R. § 2634.603 Custody of and access to public reports

(a) Each agency shall make available to the public in accordance with the provisions of this
section those public reports filed with the agency by reporting individuals described under
subpart B of this part.

(b) This section does not require public availability of those reports filed by:

(1) Any individual in the Central Intelligence Agency, the Defense Intelligence Agency, or
the National Security Agency, or any individual engaged in intelligence activities in any
agency of the United States, if the President finds or has found that, due to the nature of the
office or position occupied by that individual, public disclosure of the report would, by
revealing the identity of the individual or other sensitive information, compromise the
national interest of the United States. Individuals referred to in this paragraph who are
exempt from the public availability requirement may also be authorized, notwithstanding
§2634.701, to file any additional reports necessary to protect their identity from public
disclosure, if the President finds or has found that such filings are necessary in the national
interest; or

(2) An independent counse] whose identity has not been disclosed by the Court under 28
U.S.C. chapter 40, or any person appointed by that independent counsel under such chapter.

(c) Each agency shall, within thirty days after any public report is received by the agency, permit
inspection of the report by, or furnish a copy of the report to, any person who makes written
application as provided by agency procedure. Agency reviewing officials and the support staffs
who maintain the files, the staff of the Office of Government Ethics, and Special Agents of the
Federal Bureau of Investigation who are conducting a criminal inquiry into possible conflict of
interest violations need not’submit an application. The agency may utilize Office of Government
Ethics Form 201 for such applications. An application shall state:

(1) The requesting person's name, occupation, and address;

(2) The name and address of any other person or organization on whose behalf the inspection
or copy is requested; and

(3) That the requesting person is aware of the prohibitions on obtaining or using the report set
forth in paragraph (f) of this section.

(d) Applications for the inspection of or copies of public reports shall also be made available to
the public throughout the period during which the report itself is made available, utilizing the
procedures in paragraph (c) of this section.

{(e) The agency may require a reasonable fee, established by agency regulation, to recover the
direct cost of reproduction or mailing of a public report, excluding the salary of any employee
involved. A copy of the report may be furnished without charge or at a reduced charge if the
agency determines that waiver or reduction of the fee is in the public interest. The criteria used
by an agency to determine when a fee will be reduced or waived shall be established by
regulation. Agency regulations contemplated by paragraph (e) of this section do not require
approval pursuant to § 2634.103.

(f) It is unlawful for any person to obtain or use a public report:

(1) For any unlawful purpose;
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{E) Procurement of a waiver under 18 U.S.C. 208(b){(1} or (b}(3);
(F) Preparation of a written instrument of recusal (disqualification); or

(G) Voluntary request by the filer for transfer, reassignment, limitation of duties, or
resignation.

(6) Compliance or referral.

(i) If the filer complies with a written request for remedial action under paragraph (b)(4)
of this section, the reviewing official shall indicate, in the comment section of the report,
what remedial action has been taken. The official shall also sign and date the report.

(ii) If the filer does not comply by the designated date with the written request for
remedial action transmitted under paragraph (b)(4) of this section, the reviewing official
shall, in the case of a public filer under subpart B of this part, notify the head of the
agency and the Office of Government Ethics, for appropriate action. Where the filer is in
a position in the executive branch (other than in the uniformed services or the Foreign
Service), appointment to which requires the advice and consent of the Senate, the
Director of the Office of Government Ethics shall refer the matter to the President. In the
case of the Postmaster General or Deputy Postmaster General, the Director of the Office
of Government Ethics shall recommend to the Governors of the Board of Governors of
the United States Postal Service the action to be taken. For confidential filers, the
reviewing official will follow agency procedures.

(c) Expedited procedure in the case of individuals appointed by the President and subject to
confirmation by the Senate. In the case of a report fited by an individual described in
§2634.201(c) who is nominated by the President for appointment to a position that requires the
advice and consent of the Senate:

(1) The Executive Office of the President shall furnish the applicable financial disclosure
report form to the nominee. It shall forward the completed report to the designated agency
ethics official at the agency where the nominee is serving or will serve, or it may direct the
nominee to file the completed report directly with the designated agency ethics official.

(2) The designated agency ethics official shall complete an accelerated review of the report,
in accordance with the standards and procedures in paragraph (b) of this section. If that
official concludes that the report reveals no conflict of interest under applicable laws and
regulations, the official shall:

(i) Attach to the report a description (when available) of the position to be filled by the
nominee;

(ii) Personally certify the report by signature, and date the certification;

(iii) Write an opinion letter to the Director of the Office of Government Ethics,
personally certifying that there is no unresolved conflict of interest under applicable laws
and regulations, and discussing:

(A) Any actual or apparent conflicts of interest that were detected during the review
process; and : ,
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{B) The resolution of those real or apparent conflicts, including any specific
commitment, ethics agreement entered under the provisions of subpart H of this part,
or other undertaking by the nominee to resolve any such conflicts. A copy of any
commitment, agreement, or other undertaking which is reduced to writing shall be
sent to the Director, in accordance with subpatt H of this part; and

(iv) Deliver the letter and the report to the Director of the Office of Government Ethics,
within three working days after the designated agency ethics official receives the report.

Note: The designated agency ethics official’s certification responsibilities in §
2634.605(c) are non-delegable and must be accomplished by him personally, or by the
agency's alternate designated agency ethics official, in his absence. See § 2638.203 of
this chapter.

(3) The Director of the Office of Government Ethics shall review the report and the letter
from the designated agency ethics official. If the Director is satisfied that no unresolved
conflicts of interest exist, then the Director shall sign and date the report form. The Director
shail then submit the report with a letter to the appropriate Senate committee, expressing the
Director's opinion whether, on the basis of information contained in the report, the nominee
has complied with all applicable conflict laws and regulations.

{(4) If, in the case of any nominee or class of nominees, the expedited procedure specified in
this paragraph-cannot be completed within the time set forth in paragraph (c)}(2)(iv) of this
section, the designated agency ethics official shall inform the Director. When necessary and
appropriate, the Director may modify the rule of that paragraph for a nominee or a class of
nominees with respect to a particular department or agency.

2634.605(a). The thirty-day grace petiod on imposing a late filing fee is adequate allowance for
administrative delays in the receipt of reports by an agency.

5.3.1.6. 5 C.F.R. 2634.103 Executive Agency Supplemental Regulations

(a) This regulation is intended to provide uniformity for executive branch financial disclosure
systems. However, an agency may, subject to-the prior written approval of the Office of
Govemnment Ethics, issue supplemental regulations implementing this part, if necessary to
address special or unique agency circurmnstances. Such regulations:

(1) Shall be consistent with the Act, Executive Orders 12674 and 12731, and this part; and

(2) Shall impose no additional reporting requirements on either public or confidential filers,
unless specifically authorized by the Office of Government Ethics as supplemental confidential
reporting,

Note: Supplemental regulations will not be used to satisfy the separate requirement of 5 U.S.C.
App. (Ethics in Government Act of 1978, Section 402(d)(1)) that each agency have established
written procedures on how to collect, review, evaluate, and, where appropriate, make publicly
available, financial disclosure statements filed with it.

{b) Requests for approval of supplemental regulations under paragraph (a) of this section shall
be submitted in writing to the Office of Government Ethics, and shall set forth the agency's need
for any proposed supplemental reporting requirements. See Sec. 2634.901 (b) and (¢).
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payments received by the reporting individual. On the other hand, travel payments made to the
employee by an outside entity for private travel are considered reimbursements for purposes of
_ this part. Likewise, travel payments received from certain nonprofit entities under authority of 5
U.S.C. 4111 are considered reimbursements, even though for official travel, since that statute
specifies that such payments must be made to the individual directly (with prior approval from
the individual's agency). '

{(0) Relative means an individual who is related to the reporting individual, as father, mother,
son, daughter, brother, sister, uncle, aunt, great uncle, great aunt, first cousin, nephew, niece,
husband, wife, grandfather, grandmother, grandson, granddaughter, father-in-law, mother-in-law,
son-in-law, daughter-in-law, brother-in-law, sister-in-law, stepfather, stepmother, stepson,
stepdaughter, stepbrother, stepsister, half brother, half sister, or who is the grandfather or
grandmother of the spouse of the reporting individual, and shall be deemed to include the fiance
or fiancee of the reporting individual.

{p) Reporting individual is used interchangeably with "filer," and may refer to a "confidential
filer" as defined in Sec. 2634.904, a "public filer" as defined in Sec. 2634.202, or a nominee or
candidate as described in Sec. 2634.201.

(q) Reviewing official means the designated agency ethics official or his delegate, the
Secretary concerned, the head of the agency, or the Director of the Office of Government Ethics.

(r) Secretary concerned has the meaning set forth in 10 U.S.C. 101(8) (relating to the
Secretaries of the Army, Navy, Air Force, and for certain Coast Guard matters, the Secretary of
Transportation); and, in addition, means:

(1) The Secretary of Commerce, in matters concerning the National Oceanic and Atmospheric
Administration;

(2) The Secretary of Health and Human Services, with respect to matters conceming the Public .
Health Service; and

(3) The Secretary of State with respect.to matters concerning the Foreign Service.

(s) Special Government employee has the meaning given to that term by the first sentence of
18 U.S.C. 202(a): an officer or employee of an agency who is retained, designated, appointed, or
employed to perform temporary duties, with or without compensation, for not to exceed 130 days
during any period of 365 consecutive days, either on a full-time or intermittent basis.

(t) Value means a good faith estimate of the fair market value if the exact value is neither
known nor easily obtainable by the reporting individual without undue hardship or expense. In
the case of any interest in property, see the alternative valuation options in Sec. 2634.301(¢). For
gifts and reimbursements, see Sec. 2634.304(e).

5.4. Public Financial Disclosure
5.4.1. Office of Government Ethics Regulations
54.1.1. 5 C.F.R. § 2634.201 General requirements, filing dates, and extensions

(a) Incumbents. A pubilic filer as defined in §2634.202 of this subpart who, during any calendar
year, performs the duties of his position or office, as described in that section, for a period in
excess of 60 days shall file a public financial disclosure report containing the information
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prescribed in subpart C of this part, on or before May 15 of the succeeding year. (See Ethics
Guide Reference Library for OGE-278e-related information.)

Example 1. An SES official commences performing the duties of his position on November 15. He
will not be required to file an incumbent report for that calendar year.

Example 2. An employee, who is classified at GS-15, is assigned to fill an SES position in an
acting capacity, from October 15 through December 31. Having performed the duties of a
covered position for more than 60 days during the calendar year, he will be required to file an
incumbent report. In addition, he must file a new entrant report the first time he serves more
than 60 days in a calendar year in the position, in accordance with § 2634.201(b) and
$2634.204(c)(1).

(b) New entrants.

(1) Within 30 days of assuming a public filer position or office described in § 2634.202 of
this subpart, an individual shall file a public financial disclosure report containing the
information prescribed in subpart C of this part.

2) H.owcver, no report shall be required if the individual:

(i) Has, within 30 days prior to assuming such position, left another position or office for
which a public financial disclosure report under the Act was required to be filed; or

(ii) Has already filed such a report as a nominee or candidate for the position.

Example: Y, an employee of the Treasury Department who has previously filed reports in
accordance with the rules of this section, terminates employment with that Department on
January 12, 1991, and begins employment with the Commerce Department on February 10,
1991, in a Senior Executive Service position. Y is not a new entrant since he has assumed a
position described in § 2634.202 of this subpart within thirty days of leaving another position so
described. Accordingly, he need not file a new report with the Commerce Department,

Note: While Y did not have to file a new entrant report with the Commerce Department,
that Department should request a copy of the last report which he filed with the Treasury
Department, so that Commerce could determine whether or not there would be any
conflicts or potential conflicts in connection with Y's new employment. Additionally, Y
will have to file an incumbent report covering the 1990 calendar year, in accordance
with paragraph (a) of this section, due not later than May 13, 1991, with Commerce,
which should provide a copy to Treasury so that both may review it.

Example 1. An FBI employee is temporarily placed in an "acting” section chief position
(normally filled by an SES) for an undetermined amount of time. If the position is filled before 60
days, then the acting section chief will not need to file an OGE-278e. [f the position is not filled
within 60 days, however, then the acting section chief must file a "New Entrant”

OGE-278 within 15 days following the 60" day of filling the position. (See subsection 5.4.1.4. of
this PG.) Also, the acting section chief will need to file a Termination OGE-278e within 30 days
of concluding service in such an acting capacity.

(c) Nominees.
(1) At any time after a public announcement by the President or Prestdent-elect of his
intention to nominate an individual to an executive branch position, appointment to which
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(2) However, if within 30 days of such termination the individual assumes employment in
another position or office for which a public report under the Act is required to be filed, no
report shall be required by the provisions of this paragraph. See the related Example in,
paragraph (b} of this section.

(f) Extensions. The reviewing official may, for good cause shown, grant to any public filer or
class thereof an extension of time for filing which shall not exceed 45 days. The reviewing
official may, for good cause shown, grant an additional extension of time which shall not exceed
45 days. The employee shall set forth in writing specific reasons why such additional extension
of time is necessary. The reviewing official must approve or deny such requests in writing. Such
records shall be maintained as part of the official report file. (For extensmns on confidential
financial disclosure reports, see § 2634.903(d).) -

54.1.2. S5 C.F.R. § 2634.202 FPublic filer defined
The term public filer includes:
(a) The President;
{b) The Vice President;

(c) Each officer or employee in the executive branch, including a special Government employee
as defined in 18 U.S.C. 202(a), whose position is classified above (3S-15 of the General
Schedule prescribed by 5 U.S.C. 5332, or the rate of basic pay for which is fixed, other than
under the General Schedule, at a rate equal to or greater than 120% of the minimum rate of basic
pay for GS-15 of the General Schedule; each member of a uniformed service whose pay grade is
at or in excess of O-7 under 37 U.8.C. 201; and each officer or employee in any other position
determined by the Director of the Office of Government Ethics to be of equal classification;

(d) Each employee who is an administrative law judge appointed pursuant to 5 U.S.C. 3105;

{e) Any employee not otherwise described in paragraph {c} of this section who is in a position in
the executive branch which is excepted from the competitive service by reason of being of a
confidential or policy-making character, unless excluded by virtue of a determmatlon under §
2634.203 of this subpart;

(f) The Postmaster General, the Deputy Postmaster General, each Governor of the Board of
Governors of the United States Postal Service and each officer or employee of the United States
Postal Service or Postal Rate Commission whose basic rate of pay is equal to or greater than
120% of the minimum rate of basic pay for GS-15 of the General Schedule;

~ (g) The Director of the Office of Government Ethics and each agency's primary designated
agency ethics _ofﬁcial;

(h) Any civilian employee not otherwise described in paragraph (c) of this section who is
employed in the Executive Office of the President {other than a special Government employee,
as defined in 18 U.S.C. 202(a)) and holds a commission of appointment from the President; and

(i) Anyone whose employment in a position or office described in paragraphs (a) through (h) of
this section has terminated, but who has not yet satisfied the filing requirements of § 2634.201(¢c)
of this subpart.
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Note: References in this section and in §§ 2634.203 and 2634.904 to position classifications have
been adjusted to reflect elimination of General Schedule classifications GS-16, GS-17, and GS-
18 by the Federal Employees Pay Comparability Act of 1990, as incorporated in section 529 of
Public Law 101-509.

5.4.1.3. - 5C.F.R. § 2634.203 Persons excluded by rule

(a) In general. Any individual or group of individuals described in § 2634.202(¢) of this subpart
(relating to positions of a confidential or policy-making character) may be excluded by rule from
the public reporting requirements of this subpart when the Director of the Office of Government
Ethics determines, in his sole discretion, that such exclusion would not affect adversely the
integrity of the Government or the public's confidence in the integrity of the Government.

(b) Exclusion determination. The determination required by paragraph (a) of this section has
been made for the following group of individuals who, therefore, may be excluded from the
public reporting requirements of this subpart, pursuant to the procedures in paragraph (c) of this
section: Individuals in any position classified at GS-15 of the General Schedule or below, or the
rate of basic pay for which is less than 120% of the minimum rate of basic pay fixed for GS-15,
who have no policy-making role with respect to agency programs. Such individuals may include
chauffeurs, private secretaries, stenographers, and others holding positions of a similar nature
whose exclusion would be consistent with the basic criterion set forth in paragraph (a) of this
section. See § 2634.904(d) for possible coverage by confidential disclosure rules.

(¢} Procedure

(1) The exclusion of any individual from reporting requirements pursuant to this section will
be effective as of the time the employing agency files with the Office of Government Ethics a
list and description of each position for which exclusion is sought, and the identity of any
incumbent employees in those positions. Exclusions should be requested prior to due dates
for the reports which such employees would otherwise have to file.

(2) If the Office of Government Ethics finds that one or more positions have been improperly
excluded, it will advise the agency and set a date for the filing of the report.

54.1.4. 5CF.R. § 2634.204 Employment of sixty days or less

(a) In general. Any public filer or nominee who, as determined by the official specified in this
paragraph, is not reasonably expected to perform the duties of an office or position described in §
2634.201(c) or § 2634.202 of this subpart for more than 60 days in any calendar year shall not be
subject to the reporting requirements of § 2634.201 (b), (¢}, or (e) of this subpart. This
determination will be made by:

(1) The designated agency ethics official or Secretary concerned, in a case to which the
provisions of § 2634.201 (b) or (e) of this subpart (relating to new entrant and termination
feports) would otherwise apply; or

(2) The Director of the Office of Government Ethics, in a case to which the provisions of §
2634.201(c) of this subpart (relating to nominee reports) would otherwise apply.

(b) Alternative reporting. Any new entrant who is exempted from filing a public financial report
under paragraph (a) of this section and who is a special Government employee is subject to
confidential reporting under § 2634.903(b). See § 2634.904(b).
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(c) Exception. If the public filer or nominee actually performs the duties of an office or position
referred to in paragraph (a) of this section for more than 60 days in a calendar year, the public
report otherwise required by:

(1) Section 2634.201 (b) or (c) of this subpart (relating to new entrant and nominee reports)
shall be filed within 15 calendar days after the sixtieth day of duty; and

(2) Section 2634.201(e) of this subpart (relating to termination reports} shall be filed as
provided in that paragraph.

54.1.5. S5C.F.R. § 2634.301 Interests in property

(a) In general. Each financial disclosure report filed pursuant to this part, whether public or
confidential, shall include a brief description of any interest in property held by the filer at the
end of the reporting period in a trade or business, or for investment or the production of income,
having a fair market value in excess of $1,000. In the case of public financial disclosure reports,
the report shall designate the category of value of the property in accordance with paragraph (d)
of this section. Each item of real and personal property shall be disclosed separately. Note that
for Individual Retirement Accounts (IRA's), brokerage accounts, trusts, mutual or pension funds
and other entities with portfolio holdings, each underlying asset must be separately disclosed,
unless the entity qualifies for special treatment under § 2634.310 of this subpart.

(b) Types of property reportable. Subject to the exceptions in paragraph (c) of this section,
examples of the types of property required to be reported include, but are not limited to:

(1) Real estate;

(2) Stocks, bonds, securities, and futures contracts;

(3) Livestock owned for commercial purposes;

(4) Commercial crops, either standing or held in storage;
(5) Antiques or art held for resale or investment;

(6) Beneficial interests in trusts and estates;

(7) Deposits in banks or other financial institutions;

(8) Pensions and annuities;

(9) Mutual funds;

(10) Accounts or other funds receivable; and

(11) Capital accounts or other asset owﬁership in a business.

{c) Exceptions. The following property interests are exempt from the reporting requirements
under paragraphs (2) and (b) of this section:

(1) Any personal liability owed to the filer, spouse, or dependent child by a spouse, or by a
parent, brother, sister, or child of the filer, spouse, or dependent child;

(2) Personal savings accounts (defined as any form of deposit in a bank, savings and loan
association, credit union, or similar financial institution) in a single financial institution or
holdings in a single money market mutual fund, aggregating $5,000 or less in that institution
or fund;
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(B) Greater than $5,000,000.

(2) The source, type, and in the case of public financial disclosure reports the actual amount
or value, of gross income from a business, distributive share of a partnership, joint business
venture income, payments from an estate or an annuity or endowment contract, or any other
items of income not otherwise covered by paragraphs (a) or (b)(1) of this section which are

received by the filer or accrued to his benefit during the reporting period and which exceed

$200 from any one source.

Example 1. An official rents out a portion of his residence. He receives rental income of $600
Jrom one individual for four months and 81,200 from another individual for the remaining eight
months of the year covered by his incumbent financial disclosure report. He must identify the
property, specify the type of income (rent), and if he Is a public filer indicate the category of the
total amount of rent received. (He must also disclose the asset information required by
$2634.301 of this subpart.)

Example 2. A reporting individual has three savings accounts with Bank A. One is in his name
and earned 383 in interest during the reporting period. One is in a joint account with his spouse
and earned 3120 in interest. One is in his name and his dependent daughter's name and earned
335 in interest. Since the aggregate interest income from this source exceeds 3200, the official
must disclose the name of the bank, the type of income, and if he is a public filer, the category of
the total amount of interest earned from all three accounts. (He must also disclose the accounts
as assets under § 2034.301 of this subpart if, in the aggregate, they total more than $5,000 in
that bank. ) -

Example 3. An official has an ownership interest in a fast-food restaurant, from which she
receives $10,000 in annual income. She must specify on her financial disclosure report the type
of income, such as partnership distributive share or gross business income, and if she is a public
filer indicate the actual amount of such income. (Additionally, she must describe the business
and categorize its assel value, pursuant to § 2634.301 of this subpart).

5.4.1.7. 5 C.F.R. § 2634.303 Purchases, sales, and exchanges

{(a) In general. Except as indicated in § 2634.308(b) of this subpart, each public financial
disclosure report filed pursuant to subpart B of this part shall include a brief description, the date
and value (using the categories of value in § 2634.301(d) of this subpart) of any purchase, sale,
or exchange by the filer during the reporting period, in which the amount involved in the

. transaction exceeds $1,000:

(1) Of real property, other than a personal residence of the filer or spouse, as defined in §
2634.105(1) of this part; and

(2) Of stocks, bonds, commodity futures, mutual fund shares, and other forms of securities.
(b) Exceptions.

(1) Any transaction solely by and between the reporting individual, his spouse, and
dependent children need not be reported under paragraph (a) of this section.

{2) Transactions involving Treasury bills, notes, and bonds; money market mutual funds or
accounts; and personal savings accounts (as defined in § 2634.301(c)(2) of this subpart) need
not be reported when occurring at rates, terms, and conditions available generally to
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(e) Valuation of gifts and reimbursements. The value to be assigned to a gift or reimbursement is
its fair market value. For most reimbursements, this will be the amount actually received. For
gifts, the value should be determined in one of the following manners:

(1) If the gift has been newly purchased or is readiiy available in the market, the value shall
be its retail price. The filer need not contact the donor, but may contact a retail establishment
selling similar items to determine the present cost in the market.

(2) If the item is not readily available in the market, such as a piece of art, a handmade item,
or an antique, the filer may make a good faith estimate of the value of the item.

(3) The term readily available in the market means that an item generally is available for
retail purchase in the metropolitan area nearest to the official’s residence.

Example. Items such as a pen and pencil set, letter opener, leather case or engraved pen are
generally available in the market and can be determined by contacting stores which sell like
items and ascertaining the retail price of each.

Note: The market value of a ticket entitling the holder to attend an event which includes food,
refreshments, entertainment or other benefils is the face value of the ticket, which may exceed
the actual cost of the food and other benefits. The value of food and beverages may be
excludable under § 2634.105(h)(4), if applicable, by making a good faith estimate, or by
determining their actual cost from the caterer, restaurant, or similar source.

(f) Waiver rule in the case of certain gifts—

(1) In general. In unusual cases, the value of a gift as defined in § 2634.105(h) need not be
aggregated for reporting threshold purposes under this section by public filers, and therefore
the gift need not be reported on an OGE-278e, if the Director of OGE receives a written
request for and issues a waiver, after determining that:

(i) Both the basis of the relationship between the grantor and the grantee and the
motivation behind the gift are personal; and

Example. The Secretary of Education and her spouse receive the following two wedding gifis:

A. Gift 1--A crystal decanter valued at $285 from the Secretary's former college roommate
and lifelong friend, who is a real estate broker in Wyoming.

B. Gift 2--4 gift of a print valued at 3300 from a business pariner of the spouse, who owns a
catering company.

{ii) No countervailing public purpose requires public disclosure of the nature, source, and
value of the gift. T

Example: Under these circumstances, the Director of OGE may grant a request for a waiver af
the requirement to aggregate and report on an OGE-278e each of these gifts.

(2) Public disclosure of waiver request. If approved in whole or in part, the cover letter
requesting the waiver shall be subject to the public disclosure requirements in § 2634.603 of
this part.

(3) Procedure.
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nonprofit organization, any labor organization, or any educational or other institution other than
the United States.

(b) Exceptions. The following need not be reported under paragraph (a) of this section:
(1) Positions held in any religious, social, fraternal, or political entity; and -
(2) Positions solely of an honorary nature, such as those with an emeritus designation.

5.4.1.12.. 5 C.F.R. § 2634.308 Reporting periods and contents of public linancial
disclosure reports

(a) Incumbents. Each public financial disclosure report filed pursuant to § 2634.201(a) shall
include on the standard form prescribed by the Office of Government Ethics consistent with
subpart F of this part and in accordance with instructions issued by that Office, a full and
complete statement of the information required to be reported according to the provisions of
subpart C of this part, for the preceding calendar year (except for §§ 2634.303 and 2634.304,
relating to transactions and gifts/reimbursements, for which the reporting period does not
include any portion of the previous calendar year during which the filer was not a Federal
employee), and in the case of §§2634.306 and 2634.307, to include the additional period up
to the date of filing. (See Ethics Guide Reference Library for FBI Incumbent OGE-278e¢ Filer
Checklist.)

(b) New entrants, nominees, and candidates. Each public financial disclosure report filed
pursuant to § 2634.201(b), (c), or (d} shall include, on the standard form prescribed by the
Office of Government Ethics consistent with subpart F of this part and in accordance with
instructions issued by that Office, a full and complete statement of the information required
to be reported according to the provisions of subpart C of this part, except for § 2634.303
(relating to purchases, sales, and exchanges of certain property) and § 2634.304 (relating to
gifts and reimbursements). (See Ethics Guide Reference Library for FBI New Entrant OGE-
278e¢ Filer Checklist.) The following special rules apply:

(1) Interests in property. For purposes of § 2634.301 of this subpart, the report shall include
all interests in property specified by that section which are held on or after a date which is
fewer than thirty-one days before the date on which the report is filed.

(2} Income. For purposes of § 2634.302 of this subpart, the report shall include all income

- items specified by that section which are received or accrued during the period beginning on
January 1 of the preceding calendar year and ending on the date on which the report is filed,
except as otherwise provided by § 2634.606 relating to updated disclosure for nominees.

(3) Liabilities. For purposes of § 2634.305 of this subpart, the report shall include all
liabilities specified by that section which are owed during the period beginning on January 1
of the preceding calendar year and ending fewer than thirty-one days before the date on
which the report is filed.

(4) Agreements and arrangements. For purposes of § 2634.306 of this subpart, the report
shall include only those agreements and arrangements which still exist at the time of filing.

(3) Outside positions. For purposes of § 2634.307 of this subpart, the report shall include ail
such positions held during the preceding two calendar years and the current calendar year up
to the date of ﬁllng
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(ii) With respect to a spouse, the source, and for a public financial disclosure report the
actual amount or value, of any honoraria received by or accrued to the spouse {or
payments made or to be made to charity on the spouse's behalf in lieu of honoraria)
which exceed $200 from any one source, and the date on which the services were
provided; and

(iii) With respect to a spouse or dependent child, the type and source, and for a public
financial disclosure report the amount or value {category or actual amount, in accordance
with § 2634.302 of this subpart), of all other income exceeding $200 from any one
source, such as investment income from interests in property (if the property itself is
reportable according to § 2634.301 of this subpart).

Example 1. The spouse of a filer is employed as a teller at Bank X and earns $23,000 per year.-
The report must disclose that the spouse is emploved by Bank X. The amount of the spouse's
earnings need not be disclosed, either on a public or confidential financial disclosure report.

Example 2. The spouse of a reporting individual is self-employed as a pediatrician. The report
must disclose that he is a physician, but need not disclose the amount of income, either on a
public or confidential financial disclosure report.

(2) Gifts and reimbursements. For purposes of § 2634.304 of this subpart, gifts and
reimbursements received by a spouse or dependent child which are not received totally
independent of their relationship to the filer.

(3) Interests in property, transactions, and liabilities. For purposes of §§ 2634.301, 2634.303
(applicable only to public filers), and 2634.305 of this subpart, all information concemning
property interests, transactions, or liabilities referred to by those sections of a spouse or
dependent child, unless the following three conditions are satisfied:

(i) The filer certifies that the item represents the spouse’s or dependent child's sole
financial interest or responsibility, and that the filer has no specific knowledge regarding
that item;

(ii) The item is not in any way, past or present, derived from the income, assets or
activities of the filer; and

(iii) The filer neither derives, nor expects to derive, any financial or economic benefit
from the item.

Note: One who prepares a joint tax return with his spouse will normally derive a
financial or economic benefit from assets held by the spouse, and will also be charged
with knowledge of such items; therefore he could not avail himself of this exception.
Likewise, a trust for the education of one's minor child normally will convey a financial
benefit to the parent. If so, the assets of the trust would be reportable on a financial
disclosure statement.

(b) Exception. For reports filed as a new entrant, nominee, or candidate under § 2634.201(b), (¢},
or {d), or as a new entrant under § 2634.908(b), no information regarding gifts and
reimbursements or transactions is required for a spouse or dependent child.

{c) Divorce and separation. A reporting individual need not report any information about:

[l
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(1) A spouse living separate and apart from the reporting individual with the intention of
terminating the marriage or providing for permanent separation;

(2) A former spouse or a spouse from whom the reporting individual is permanently
separated; or

{3) Any income or obligations of the reporting individual arising from dissolution of the
reporting individual's marriage or permanent separation from a spouse.

54.1.14. 5 C.F.R. § 2634.310 Trusts, estates, and investment funds
(2) In general.

(1) Except as otherwise provided in this section, each financial disclosure report shall include
the information required by this subpart or subpart I of this part about the holdings of and
income from the holdings of any trust, estate, investment fund or other financial arrangement
from which income is received by, or with respect to which a beneficial interest in principal
or income is held by, the filer, his spouse, or dependent child.

"{2) No information, however, is required about a nonvested beneficial interest in the principal
or income of an estate or trust. A vested interest is a present right or title to property, which
carries with it an existing right of alienation, even though the right to possession or
enjoyment may be postponed to some uncertain time in the future. This includes a future
interest when one has a right, defeasible or indefeasible, to the immediate possession or
enjoyment of the property, upon the ceasing of another's interest. Accordingly, it is not the
uncertainty of the time of enjoyment in the future, but the uncertainty of the right of
enjoyment {title and alienation), which differentiates a "vested” and a "nonvested" interest.

Note to paragraph (a): Nothing in this section requires the reporting of the holdings or
income of a revocable inter vivos trust (also known as a "living trust") with respect to which
the filer, his spouse or dependent child has only a remainder interest, whether or not vested,
provided that the grantor of the trust is neither the filer, the filer's spouse, nor the filer's
dependent child. Furthermore, nothing in this section requires the reporting of the holdings
or income of a revocable inter vivos trust from which the filer, his spouse or dependent child
receives any discretionary distribution, provided that the grantor of the trust is neither the
filer, the filer's spouse, nor the filer's dependent child. '

(b) Qualified trusts and excepted trusts.

(1) A filer should not report information about the holdings of or income from holdings of,
any qualified blind trust (as defined in § 2634.402) or any qualified diversified trust (as
defined in § 2634.402). For a qualified blind trust, a public financial disclosure report shall
disclose the category of the aggregate amount of the trust's income attributable to the
beneficial interest of the filer, his spouse, or dependent child in the trust. For a qualified
diversified trust, a public financial disclosure report shall disclose the category of the
aggregate amount of income with respect to such a trust which is actually received by the
filer, his spouse, or dependent child, or applied for the benefit of any of them.

(2) In the case of an excepted trust, a filer should indicate the general nature of its holdings,
to the extent known, but will not otherwise need to report information about the trust's
holdings or income from holdings. The category of the aggregate amount of income from an
excepted trust which is received by or accrued to the benefit of the filer, his spouse, or
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a. Filing of the OGE-278¢ and OGE-278T reports.

1. A completed OGE-278e electromcally submitted by the filer is electronically forwarded to
OIC for final processing and review by the FBI DDAEO.

2. Timing of Reports generally. Incumbent OGE 278e report forms are due by May 15" of each
year and cover the incumbent's financial holdings for the previous calendar year {except if the
employee filed a New Entrant form after November 1 of the prior year, than the New Entrant
form also serves as his or her incumbent form for that year). New entrant reports are due within
30 days of an employee becoming an SES/SL FBI employee or assuming the duties of a position
normally filled by an SES/SL employee in an "acting” status for more than 60 days. Termination
OGE-278¢ reports must be filed within 30 days of terminating SES service (or acting capacity
greater than 60 days). For more detailed information regarding filing deadlines for the OGE-
278e, see subsection 5.4.1.1, of this PG.

3. OGE-278T reports are due by the 15" of each month.

b. Resolution of Questionable Entries on the OGE-278e Form. If an OIC attorney and/or the
FBI’s DDAEO determines that an actual or apparent financial conflict of interest or a similar

issue exists, additional information may be requested from the filer to assist in taking appropriate .
action. Actions that may be taken to resolve conflicts or other issues may include, but are not
limited to: divestiture; recusal; waiver pursuant to 18 U.S.C. § 208(b); or establishment of a
qualified trust as permitted by 5 C.F.R. § 2634.401 et seq.

¢. Requests for Extensions. Requests for extensions to file OGE-278¢/OGE-278T reports must be
made in writing to OIC in advance of the filing deadline and allow for sufficient time for
coordination/referral to the DDAEQ. All requests shall detail the reason(s) necessitating the
requested extension. E-mail requests are acceptable. For planning purposes, requests for
extensions should normally be submitted 4 business days prior to the filing deadline.

d. Annual Training. {See training chapter of this Guide for more information.) All OGE-278¢
filers must receive at least one hour of official duty time for training each year that meets the
standards of 5 C.F.R. § 2638.704, subject to the exceptions in that regulation.

. e. Maintenance of Reports. Completed and reviewed forms will be maintained for a minimum of
six years and thereafter may be destroyed. Filers are encouraged to retain copies of their forms
for their own records.

3.5. Confidential Financial Disclosure (OGE 450 and CIC Filing)

(For FBI Policy regarding who is required to file an OGE 450 Confidential Financial
Disclosure Report, see section 5.2.2.)

5.5.1. Office of Government Ethics Regulations for OGE 450 and CIC Filers
5.5.1.1. 5 CF.R §2634.901 Policies of confidential financial disclosure
reporting

(a) The confidential financial reporting system set forth in this subpart is designed to
complement the public reporting system established by title I of the Act. High-level officials in
the executive branch are required to report certain financial interests publicly to ensure that every
citizen can have confidence in the integrity of the Federal Government. It is equally important in
order to guarantee the efficient and honest operation of the Government that other, less senior,
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executive branch employees, whose Government duties involve the exercise of significant
discretion in certain sensitive areas, report their financial interests and outside business activities
to their employing agencies, to facilitate the review of possible conflicts of interest. These
reports assist an agency in administering its ethics program and counseling its employees. Such
reports are filed on a confidential basis.

{b) The confidential reporting system seeks from employees only that information which is
relevant to the administration and application of criminal conflict of interest laws, administrative
standards of conduct, and agency-specific statutory and program-related restrictions. The basic
content of the reports required by Sec. 2634.907 of this subpart reflects that certain information
is generally relevant to all agencies. However, depending upon an agency's authorized activities
and any special or unique circumstances, additional information may be necessary. In these
situations, and subject to the prior written approval of the Director of the Office of Government
Ethics, agencies may formulate supplemental reporting requirements by following the
procedures of Sec. 2634.103 and 2634.601(b).

(c) This subpart also allows an agency to request, on a confidential basis, additional information
from persons who are already subject to the public reporting requirements of this part. The public
reporting requirements of the Act address Governmentwide concems. The reporting

requirements of this subpart allow agencies to confront special or unique agency concerns. 1f
those concerns prompt an agency to seek more extensive reporting from employees who file
public reports, it may proceed on a confidential, nonpublic basis, with prior written approval

from the Director of the Office of Government Ethics, under the procedures of Sec. 2634.103

and 2634.601(b).

(d) The reports filed pursuant to this subpart are specifically characterized as "confidential,” and
are required to be withheld from the public, pursuant to section 107(a) of the Act. Section 107(a) -
leaves no discretion on this issue with the agencies. See also Sec. 2634.604. Further, Executive
Order 12674 as modified by Executive Order 12731 provides, in section 201(d), for a system of
nonpublic (confidential) executive branch financial disclosure to complement the Act's system of
public disclosure. The confidential reports provided for by this subpart contain sensitive
commercial and financial information, as well as personal privacy-protected information. These

. reports and the information which they contain are, accordingly, exempt from being released to
the public, under exemptions 3 (A) and (B), 4, and 6 of the Freedom of Information Act (FOIA),
5 U.S.C. 552(b)(3) (A) and (B), (b)(4), and (b)(6). Additional FOIA exemptions may apply to
particular reports or portions of reports. Agency personnel shall not publicly release the reports
or the information which these reports contain, except pursuant to an order issued by a Federal
court, or as otherwise provided under applicable provisions of the Privacy Act (5 U.S.C. 552a),
and in the OGE/GOVT-2 Governmentwide executive branch Privacy Act system of records, as
well as any applicable agency records system. If an agency statute requires the public reporting
of certain information and, for purposes of convenience, an agency chooses to collect that
information on the confidential report form filed under this subpart, only the special statutory
information may be released to the public, pursuant to the terms of the statute under which it was
collected.

(e) Executive branch agencies hire or use the paid and unpaid services of many individvals on an
advisory or other less than full-time basis as special Government employees. These employees
may include experts and consultants to the Government, as well as members of Government
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advisory committees. It is important for those agencies that utilize such services, and for the
individuals who provide the services, to anticipate and avoid real or apparent conflicts of interest.
The confidential financial disclosure system promotes that goal, with special Government
employees among those required to file confidential reports.

(f) For additional policies and definitions of terms applicable to both the public and confidential
reporting systems, see Sec. 2634.104 and 2634.105.

5.5.1.2. SC.F.R, § 2634.903 General requirements, filing dates, and extensions

(a) Incumbents. A confidential filer who holds a position or office described in Sec. 2634.904(a)
of this subpart and who performs the duties of that position or office for a period in excess of 60
days during the calendsr year (including more than 60 days in an acting capacity) shall file a
confidential report as an incumbent, containing the information prescribed in Sec. 2634.907 and
2634.908 of this subpart on or before February 15 of the following year. This requirement does
not apply if the employee has left Government service prior to the due date for the report. No
incumbent reports are required of special Government employees described in Sec.
2634.904(a)(2) of this subpart, but they must file new entrant reports under Sec. 2634.903(b) of
this subpart upon each appointment or reappointment. For confidential filers under
Sec.2634.904(a)(3) of this subpart, consult agency supplemental regulations.

{b) New entrants.

(1) Not later than 30 days after assuming a new position or office described in Sec.
2634.904(a) of this subpart (which also encompasses the reappointment or redesignation of a
special Government employee, including one who is serving on an advisory committee), a .
confidential filer shall file a confidential report containing the information prescribed in Sec.
2634.907 and 2634.908 of this subpart. For confidential filers under Sec. 2634.904(a)(3) of
this subpart, consult agency supplemental regulations.

(2) However, no report shall be required if the individual:

(i) Has, within 30 days prior to assuming his position, left another position or office
referred to in Sec. 2634.904(a) of this subpart or in Sec. 2634.202, and has previously
satisfied the reporting requirements applicable to that former position, but a copy of the
report filed by the individual while in that position should be made available to the
appointing agency, and the individual must comply with any agency requirement for a
supplementary report for the new position; ,

(ii) Has aiready filed such a report in connection with consideration for appointment to
the position. The agency may request that the individual update such a report if more
than six months has expired since it was filed; or

(iii) Is not reasonably expected to perform the duties of an office or position referred to in
Sec. 2634.904(a) of this subpart for more than 60 days in the following twelve-month
period, as determined by the designated agency ¢thics official or delegate. That may
ooccur most commonly in the case of an employee who temporarily serves in an acting
capacity in a position described by Sec. 2634.904(a)(1) of this subpart. If the individual
actually performs the duties of such position for more than 60 days in the twelve-month
period, then a confidential financial disclosure report must be filed within 15 calendar
days after the sixtieth day of such service in the position. (To see a similar scenario, refer
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55.1.3. 5CJF.R. §2634.904 Confidential fiter defined
(a) The term confidential filer includes:

(1) Each officer or employee in the executive branch whose position is classified at GS-15 or
below of the General Schedule prescribed by 5 U.8.C. 5332, or the rate of basic pay for which
is fixed, other than under the General Schedule, at a rate which is less than 120% of the
minimum rate of basic pay for GS-15 of the General Schedule; each officer or employee of the
United States Postal Service or Postal Rate Commission whose basic rate of pay is less than
120% of the minimum rate of basic pay for GS-15 of the General Schedule; each member of a
uniformed service whose pay grade is less than 0-7 under 37 U.S.C. 201; and each officer or
employee in any other position determined by the designated agency ethics official to be of
equal classification; if:

(i) The agency concludes that the duties and responsibilities of the employee's position
require that employee to participate personally and substantially (as defined in Sec.
2635.402(b)(4) and 2640.103(a)(2) of this chapter) through decision or the exercise of
significant judgment, and without substantial supervision and review, in taking a
Government action regarding:

(A) Contracting or procurement;

(B) Administering or monitoring grants, subsidies, licenses, or other federally conferred
financial or operational benefits;

(C) Regulating or auditing any non-Federal entity; or

(D) Other activities in which the final decision or action will have a direct and substantial
economic effect on the interests of any non-Federal entity; or

(i1) The agency concludes that the duties and responsibilities of the employee's position
require the employee to file such a report to avoid involvement in a real or apparent conflict
of interest, and to carry out the purposes behind any statute, Executive order, rule, or
regulation applicable to or administered by the employee. Positions which might be subject
to a reporting requirement under this subparagraph include those with duties which involve
investigating or prosecuting violations of criminal or civil law.

Example 1 to paragraph (a)(1). A contracting officer develops the requests for proposals for
data processing equipment of significant value which is to be purchased by his agency. He works
with substantial independence of action and exercises significant judgment in developing the
requests. By engaging in this activity, he is participating persornally and substantially in the
contrdcting process. The contracting officer should be required to file a confidential financial
disclosure report,

Example 2 to paragraph (a)(1). An agency environmental engineer inspects a manufacturing
plant to ascertain whether the plant complies with permits to release a certain effluent into a
nearby stream. Any violation of the permit standards may result in civil penalties for the plant,
and in criminal penalties for the plant's management based upon any action which they took to
create the violation. If the agency engineer determines that the plant does not meet the permit
requirentents, he can require the plant to terminate release of the effluent until the plant satisfies
the permit standards. Because the engineer exercises substantial discretion in regulating the
plant’s activities, and because his final decisions will have a substantial economic effect on the
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plant’s interests, the engineer should be required to file a confidential financial disclosure
report.

Example 3 to paragraph (a)(1). A GS-13 employee at an independent grant making agency
conducts the initial agency review of grant applications from nonprofit organizations and
advises the Deputy Assistant Chairman for Grants and Awards about the merits of each
application. Although the process of reviewing the grant applications entails significant
Jjudgment, the employee's analysis and recommendations are reviewed by the Deputy Assistant
Chairman, and the Assistant Chairman, before the Chairman decides what grants to award.
Because his work is subject to "substantial supervision and review," the employee is not required
to file a confidential financial disclosure report unless the agency determines that filing is
necessary under Sec. 2634.304(a)(1)(ii).

Example 4 to paragraph (a)(1). As a senior investigator for a criminal low enforcement agency,
an employee ofien leads investigations, with substantial independence, of suspected felonies. The
investigator usually decides what information will be contained in the agency's report of the
suspected misconduct. Because he participates personally and substantially through the exercise
of significant judgment in investigating violations of criminal law, and because his work is not
substantially supervised, the mvesttgator should be required to Jile a confidential financial
disclosure report.

Example 5 to paragraph (a)(1). An investigator is principally assigned as the field agent to
investigate alleged violations of conflict of interest laws. The investigator works under the direct
supervision of an ageni-in-charge. The agent-in-charge reviews all of the investigator’s work
product and then uses those materials to prepare the agency's report which is submitted under
his own name. Because of the degree of supervision involved in the investigator's duties, the
investigator is not required to file a confidential disclosure report unless the agency determines
that filing is necessary under Sec. 2634. so4(a)(1)(i).

(2) Unless required to file public financial disclosure reports by subpart B of this part, all
executive branch special Government employees.

Example I to paragraph (a)(2). A consuitant to an agency periodically advises the agency
regarding important foreign policy matters. The consultant must file a confidential report if he is
retained as a special Government employee and not an independent contractor.

Example 2 to paragraph (a)(2). A special Government employee serving as a member of an
advisory committee (who is not a private group representative) attends four committee meetings
every year o provide advice to an agency about pharmaceutical matters. No compensation is
received by the committee member, other than travel expenses. The advisory committee member
must file a confidential disclosure report because she is a special Government employee.

(3) Each public filer referred to in Sec. 2634.202 on public disclosure who is required by
agency regulations and forms issued in accordance with Sec. 2634.103 and 2634.601(b) to file
a supplemental confidential financial disclosure report which contains information that is more
extensive than the information required in the reporting 1nd1v1dual s public financial disclosure
report under this part.

(4) Any employee who, notwithstanding his exclusion from the public financial reporting
requirements of this part by virtue of a determination under Sec. 2634.203, is covered by the
criteria of paragraph (a)(1) of this section.
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{b) Any individual or class of individuals described in paragraph (a) of this section, including
special Government employees unless otherwise noted, may be excluded from all or a portion of
the confidential reporting requirements of this subpart, when the agency head or designee
determines that the duties of a position make remote the possibility that the incumbent will be
involved in a real or apparent conflict of interest.

Example I to paragraph (b). A special Government employee who is a drafisman prepares the
drawings to be used by an agency in soliciting bids for construction work on a bridge. Because
he is not involved in the contracting process associated with the construction, the likelihood that
this action will create a conflict of interest is remote. As a result, the special Government
employee is not required to file a confidential financial disclosure report.

Example 2 to paragraph (b). An agency has just hired a GS-5 Procurement Assistant who is
responsible for typing and processing procurement documents, answering status inquiries from
the public, performing office support duties such as filing and copying, and maintaining an on-
line contract database. The Assistant is not involved in contracting and has no other actual
procurement responsibilities. Thus, the possibility that the Assistant will be involved in a real ar
apparent conflict of interest is remote, and the Assistant is not required to file.

5.5.1.4. 5 C.F.R. § 2634.905 Use of Alternative Procedures

(a) With the prior written approval of OGE, an agency may use an alternative procedure in lieu
of filing the OGE Form 450 or OGE Optional Form 450-A. (Note: The FBI does not use the
OGE-4504 form.) The alternative procedure may be an agency-specific form to be filed in place
thereof. An agency must submit for approval a description of its proposed alternative procedure
to OGE. (See Ethics Guide Reference Library for a Conflict of Interest Certification form.)

Example to paragraph (a). A nonsupervisory auditor at an agency is regularly assigned to cases
involving possible loan improprieties by financial institutions. Prior to undertaking each
enforcement review, the auditor reviews the file to determine if she, her spouse, minor or
dependent child, or any general partner, organization in which she serves as an officer, director,
trustee, employee, or general partner, or organization with which she is negotiating or has an

" agreement or an arrangement for future employment, or a close friend or relative is a subject of
the investigation, or will be in any way affected by the investigation. Once she determines that
there is no such relationship, she signs and dates a certification which verifies that she has
reviewed the file and has determined that no conflict of interest exists. She then files the
certification with the head of her auditing division at the agency. On the other hand, if she
cannot execule the certification, she informs the head of her auditing division. In response, the
division will either reassign the case or review the conflicting interest to determine whether a
waiver would be appropriate. This alternative procedure, if approved by the Office of
Government Ethics in writing, may be used in lieu of requiring the auditor to file a confidential
financial disclosure report.

(b) (Note: The use of the OGE Optional Form 450-A is not authorized for FBI employees, so
this section of the regulation was omitted.)

5.5.1.5. 5 C.F.R. § 2634.906 Review of conﬂdéntial_ﬁ!er status

The head of each agency, or an officer designated by the head of the agency for that purpose (af
the FBI this official is the FBI Deputy Designated Agency Ethics Official), shall review any
complaint by an individual that his position has been improperly determined by the agency to be
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(ii) The item is not in any way, past or present, derived from the activities of the filer; and

(iii) The filer neither derives, nor expects to derive, any financial or economic benefit
from the item.

(4) Gifts and travel reimbursements.

(i) Each annual confidential financial disclosure report shall disclose gifts and -
reimbursements described in paragraph (g) of this section and received by a spouse or
dependent child which are not received totally independently of their relationship to the
filer.

(ii) A filer who is a new entrant as described in Sec. 2634.903(b) of this subpart is not
required to report information regarding gifts and reimbursements received by a spouse
or dependent child.

(5) Divorce and separation. A filer need not report any information about:

(1) A spouse living separate and apart from the filer with the intention of terminating the
marriage or providing for permanent separation;

(it) A former spouse or a spouse from whom the filer is permanently separated; or

(iii) Any income or obligations of the filer arising from dissolution of the filer's marriage
or permanent separation from a spouse.

Example to paragraph (h}(5). A filer and her husband are living apart in anticipation of
divorcing. The filer need not report any information about her spouse’s sole assets and
liabilities, but she must continue to report their joint assets and liabilities.

(i) Trusts, estates, and investment funds—
(1) In general.

(i) Except as otherwise provided in this section, each confidential financial disclosure
report shall include the information required by this subpart about the holdings of any
trust, estate, investment fund or other financial arrangement from which income is
received by, or with respect to which a beneficial interest in principal or income is held
by, the filer, his spouse, or dependent child.

(ii) No information, however, is required about a nonvested beneficial interest in the
principal or income of an estate or trust. A vested interest is a present right or title to
property, which carries with it an existing right of alienation, even though the right
possession or enjoyment may be postponed to some uncertain time in the future. This
includes a future interest when one has a right, defeasible or indefeasible, to the
immediate possession or enjoyment of the property, upon the ceasing of another's
interest. Accordingly, it is not the uncertainty of the time of enjoyment in the future, but
the uncertainty of the right of enjoyment (title and alienation), which differentiates a
"vested" and a "nonvested”" interest.

Note to paragraph (i)(1): Nothing in this section requires the reporting of the holdings of
a revocable inter vivos trust (also kmown as a "living trust”) with respect to which the
filer, his spouse or dependent child has only a remainder interest, whether or not vested,
provided that the grantor of the trust is neither the filer, the filer's spouse, nor the filer's
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an e-mail communication, a final deadline of March 31% . If the report is not filed by March 31%,
the filer’s insubordination must be referred to the Internal Investigations Section, INSD for
appropriate action. QIC should be copied on such communications. This process is applicable to
employees who fail to file an OGE-450 form, a “No Conflicts” form, or a CIC form.

g. Annual Training. (See the training chapter of this Guide for more details.) All OGE-450 and
CIC filers must receive at least one hour of official duty time for training each year that meets
the standards of 5 C.F.R. § 2638.705, subject to the exceptions in that regulation. Note that every
three years, OGE-450 and CIC filers must, like OGE-278e filers, receive that annual training in a
verbal form, pursuant to 5 C.F.R. § 2638.705.

h. Maintenance of 0GE-450 and CIC Forms.

1. Generally. OGE-450s are to be maintained in folders titled "Confidential Financial
Disclosure Reports” by the division's front office or by the division’s Financial Disclosure
Coordinator. The forms shall be maintained in date order. CICs will be maintained in a second
folder titled "Confidential Financial Disclosure Reports/CICs," also in date order. These folders
will be maintained in a secure manner, and every effort shall be made to protect the privacy of
the filers (access to the files shall only be granted to those with an official need to access the
information). Both OGE-450 and CIC forms will be maintained for a period of six years, after
which they shall be destroyed, unless needed for an ongoing investigation or other official
matter. '

2. Departure from Office. When a filer/employee transfers out of an office, the employee’s
previously submitted OGE-450s and/or CICs should be transferred with the employee to his’her
new assignment in a sealed envelope. In the event that an employee terminates employment,
previously submitted forms are to be placed in a sealed envelope and labeled with the employee's
name and the words "Confidential Financial Disclosure Reports and/or Conflict of Interest
Certifications.” These envelopes should be dated, maintained by the Division Financial
Disclosure Coordinator or CDC at the employee's last duty station in a secure location for six
years, and then destroyed, unless needed for an ongoing investigation or other official matter.
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addition, if you intend to disseminate FBI information or information relating to your FBI
employment, you must first obtain written approval of the anticipated disclosure; even former
employees are prohibited from speaking or writing about FBI matters regardless of whether
they will be compensated for these disclosures or will otherwise engage in post-government
service employment. {See Section 6.5 of this Guide for more information.)

(c) Each employee is responsible for determining which post-government service employment
activities he or she may legally pursue. Ethics counselors are available to advise and assist. FB|
ethics counselors include the Deputy Designated Agency Ethics Official for the Bureau, the
Office of Integrity and Compliance attorneys, and your Chief Division Counsel.

(d) While ethics counselors advise persennel on the propriety of proposed activities, five
limitations regarding this advice must be recognized. :

(1) In many cases, ethics counselors cannot render authoritative opinions because the
interpretation of many of these laws is a function of other government agencies. For example,
construing criminal statutes is a function of the Attorney General and of the courts.
Consequently, ethics counselor opinions in these areas, including opinions expressed in this
section, are advisory only. :

(2) Questions submitted to ethics counselors should involve concrete situations. The facts of
each case should be disclosed fully because legal analysis is totally dependent on the facts of
each given case. Different facts may produce totally different outcomes.

(3) While following a legal opinion obtained from either an ethics counselor or a private
attorney may demonstrate good faith and may provide significant protection against
disciplinary action or criminal prosecution, failure to provide pertinent information when
seeking legal advice may invalidate any opinion provided.

{(4) The field of law discussed in this section changes frequently. Ask your ethics counselor for

advice on the existence and meaning of new legislation or regulations.

(5) Ethics counselors are attormeys for the government. While they will answer your questions
and provide opinions on the applicability of the law to factual situations, they are not "your"
lawyers. Statements made or documents provided to ethics counselors are not privileged
communication. You do not enter into an attomey-client relationship when you consult an
ethics counselor. If you do not wish to disclose certain matters to the government, you may
wish to retain a private attorney.

6.2. Searching For a Job While Still an FBI Employee

(a) Requirements. All federal employees must comply with both statutory and regulatory
limitations governing the search for outside employment. These restrictions are discussed in
detail in the following paragraphs. In addition to the general restrictions that apply to all
employees, specific restrictions apply to employees who have had duties involving the
procurement of goods or services. (See Section 6.4. for more details.)

{a){1) STOCK Act, Pub.L. 112-10S, - Post-Employment Negotiation Restrictions

Any public financial disclosure report filer who engages in “negotiations” or reaches an
agreement for post-government service employment or compensation must advise the
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FBI DDEAO within three business days of commencing negotiations or reaching
agreement. The STOCK Act requires that the notification be “signed” by the employee.

Employees may notify the DDAEO by providing:
1. A written statement signed by the employee; or
2. An e-mail certified using the PKI system.
(b) Prohibition on participating in government matters involving prospective employers

(1) Criminal Prohibition. Section 208 of Title 18, United States Code (U.S.C.), prohibits you
from participating "personally and substantially” in any particular government matter in which
any private entity with which you are negotiating or have an arrangement for future
employment has a financial interest.

(i) The maximum penalty for a violation of this statute is a fine equal to the amount of
compensation received or $50,000, whichever is greater, and imprisonment for five years.’

(ii) Participate Personally and Substantially in Particular Matters. To participate
"personally and substantially” means to take action as a govemment employee through
decision, approval, disapproval, recommendation, the rendering of advice, investigation, or
otherwise. To participate "personally” means to do so directly, and includes the participation
of a subordinate when actually directed by you in the matter. "Substantially" means that your
involvement was of significance to the matter, The Aparticular matters@ subject to this
prohibition include, but are not limited to, judicial or other proceedings, applications,
requests for rulings or other determinations, contracts, claims, controversies, charges,
accusations, investigations, and arrests. See Section 6.6.2 of this Section.

Example I: You negotiate for prospective employment with Company X while performing
quality assurance inspections for the FBI of products produced by Company X. You have
violated the law. This would be true even if you recommended that the government not accep!
any products from Company X.

(2) Eliminating Conflicts Tbrough Disqualification. To avoid violating this statute,
disqualify yourself from participating in any government matters in which your prospective
employer has a financial interest. Disqualification is accomplished by not participating in the
particular matter.* You should notify your superior of any disqualification action so that FBI
responsibilities do not go unfuifilled. Although it is not mandatory that you file a
disqualification statement in writing,”> we recommend that you do so. (See Ethics Guide
Reference Library for a Sample Disqualification Document). (Note that if the disqualification
prevents you from performing the essential functions of your position, some alternative
resolution may be necessary.)

*18US.C. 1216.
%5 C.F.R. §2635.604(b).

5 Unless required to do so as part of an ethics agreement with the Oflice of Government Ethics or specifically
asked by an ethics counselor to do so. 5 C.F.R. '2635.604(c).
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(i) Negotiating for Employment. The term "negotiating" is broadly construed.® The
implementing regulation defines "negotiation” as:

“... adiscussion or communication with another person, or such person’s agent or
intermediary, mutually conducted with a view toward reaching an agreement regarding
possible employment with that person. The term is not limited to discussions of specific
terms and conditions of employment in a specific position.””

(ii) Duration of the Disqualification. For a violation of Section 208 to occur, a formal offer
of employment need not be made by either the employee or prospective employer. ¥ Taking
official action that affects the interests of a particular company after engaging in a job
interview with that same company may constitute prohibited conduct.” Therefore, you should
disqualify yourself from taking any official action that might affect a potential employer
whenever there is any contact between you and the company concerning the possibility of a
future job, unless the sole contact is initiated by the company and you immediately reject the
offer. A situation often arises where contact is made, employment negotiations ensue, and
you later decide that you do not want the job. In such a case, you should disqualify yourself
and inform your supervisor of the contact after the initial discussions. After rejecting the job,
file another written notice with your supervisor, stating that you are no longer disqualified
from acting in your official capacity with respect to the private entity concerned since the job
has been rejected.

(3) Regulatory Prohibitions. The prohibitions on searching for employment in the standards
of conduct are broader than those in the criminal conflict-of-interest statute.'® The standards of
conduct require that before you begin "seeking employment" you disqualify yourself from
taking any governmental action involving a prospective employer.

(i) Seeking Employment. An employee has begun "seeking employment”'2 if he or she has
engaged in any of the following activities, either directly or indirectly.

{A) Engaged in negotiations. (This term is discussed above.)

(B) Made a communication, solicited or unsolicited, to any person, or such person's agent
or intermediary, regarding possible employment with that person. ASeeking employment@
does not, however, encompass merely requesting a job application or submitting a résumé
or other employment proposal to a person who is affected by the performance or
nonperformance of the employee's duties only as part of an industry or other discrete class.

s United States v. Hedges, 912 F.2d 1397 (11th Cir. 1990); and United Siates v. Schaltenbrand, 930 F.2d 1554
{11th Cir. 1991).

7 5 C.F.R. *2635.603(b)1)I).

% See Hedges and Schaltenbrand, above at note 4,
% See Hedges and Schaltenbrand, above at note 4.
18 u.s.c. 208,

"5 CFR. 12635.604(a).

125 CF.R. '2635.603(b).
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In the latter circumstance, an employee will be considered to have begun seeking
employment upon receipt of any response indicating an interest in employment discussions.
See Section 6.6.2.10 for this and other relevant definitions.

(C) Made a response other than rejection to an unsolicited communication from any person,
or such person's agent or intermediary, regarding possible employment with that person. A
response that defers discussions does not constitute rejection of an employment proposal.

(ii) Termination of "Seeking Employment.'" An employee is "no longer seeking
employment” when:

(A) The employee or the prospective employer rejects the possibility of employment and
all discussions of possible employment have terminated; or

{B) Two months have expired after the employee's unsolicited communication provided the
prospective employer has not indicated interest in such employment.

(iii) Disqualification. An employee can avoid violating this restriction by disqualifying
himself or herself from participating in any government matters in which the prospective
employer has a financial interest. The disqualification procedures are the same as those set
forth above.

(iv) Appearance of Impropriety. The standards of conduct not only prohibit actual
violations of the rules, but also proscribe any acts or decisions that could reasonably be
expected to create the appearance of impropriety ' Put simply, it.is not enough to protect
against actual or patent violations. FBI employees are also required to refrain from any acts
or decisions that might result in or create the appearance that the law or the standards of
conduct have been violated from the perspective of a reasonable person with knowledge of
the relevant facts,'® Applying these principles to the employment search setting, FBI
-employees should avoid the following activities while still employed in the Executive
Branch.

(A) Permitting the prospect of employment to affect the performance or nonperformance of
your official duties.

(B) Communicating nonpublic or privileged information to a prospective employer.

(C) Taking any action that would affect the public's confidence in the integrity of the
government even if it is not an actual violation of the law.

13
See note above,

14 5 C.F.R. '2635.10]. This includes appearances of: (a) using public office for private gain; (b} giving
prefereniial treatment to any person or entity; (c) impeding government efficiency or economy; (d) losing
impartiality; (e} knowingly making unauthorized commitments or promises of any kind purporting to bind the
government; (f) engaging in outside employment or activities, including seeking or negotiating for employment,
that may conflict with official duties and responsibilities; (g) using nonpublic government information or
allowing the improper use of such information to further any private interest; or (h) adversely affecting the
confidence of the public in the integrity of the government.

> 5 C.F.R. "2635.101(b).
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departure from govermment service. So long as some specific party (or parties) was involved
before departure, the restriction will apply.

(v) Nature of Communications Prohibited. The Office of Government Ethics has provided
the following guidance on the nature of the communications and appearances prohibited by
this section:

A former employee is not prohibited by this restriction from providing "behind-the-
scenes” assistance in connection with the representation of another person. Moreover, the
restriction prohibits only those communications and appearances that are made "with the
intent to influence.” A "communication"” can be made orally, in writing, or through"
electronic transmission. An "appearance” extends to a former employee's mere physical
presence at a proceeding when the circumstances make it clear that his attendance is
intended to influence the United States. An "intent to influence" the United States may be
found if the communication or appearance is made for the purpose of seeking a
discretionary government ruling, benefit, approval, or other action, or is made for the
purpose of influencing government action in connection with a matter which the former
employee knows involves an appreciable element of dispute concerning the particular
government action to be taken. Accordingly, the prohibition does not apply to a request
for publicly available documents or a request for purely factual information or the
supplying of such information.”®

(2) Two-year Restriction.

(1) The second restriction is similar to the lifetime restriction above except that it is of shorter
duration, and applies if an officer or employee had official responsibility over the matter
even if he or she did not participate personally and substantially in that matter. For two vears
after terminating government service, 18 U.S.C. §207(a)(2) prohibits former officers or
employees from making, with the intent to influence, any communication to, or appearance
before, government officials in connection with a particular matter involving a specific party
or parties that came under their official responsibility during their last year of government
service.

(if) The term "official responsibility” is defined as "direct administrative or operating
authority, whether intermediate or final, and either exercisable alone or with others, and
either personally or through subordinates, to approve, disapprove or otherwise direct
government actions."*’ "Administrative authority” means authority for planning, organizing,
or controlling matters rather than authority to review or make decisions on ancillary aspects
of a matter.”® The scope of an employee's official responsibility is ordinarily determined by
those art:azs9 assigned by statute, regulation, Executive Order, job description or delegation of
authority.

%6 Summary of Post-Employment Restrictions of 18 U.S.C. ' 207, dated 2/17/00, section ILB.1, issued by the
Office of Government Ethics,

27 18 U.S.C. 202(b).
% 5 CF.R. '2637.203(c).
2 See note above,
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(b) The FBI is a designated component of DOJ.** Thus, former senior employees of the FBI
may not communicate with the FBI with an intent to influence, but they may contact the Drug
Enforcement Administration, the Bureau of Prisons, other designated DOJ components, or
other DOJ officials outside the FBI.>

{(c) An eligible former senior employee who served in a "parent” department or agency is not
barred by 18 U.S.C. ' 207(¢c) from making communications or appearances before any
employee of any designated component of that parent, but is barred as to employees of the
parent and other undesignated components. An eligible former senior employee who served in
a designated component of a parent department or agency is barred from communicating to or
making an appearance before any employee of that component, but is not barred as to any
employee of the parent or of any other component.

(3) One-year Restriction on Representing a Foreign Entity. For one year after serving in
such a position, a former senior employee is prohibited by virtue of Section 207(f) from
knowingly representing, aiding, or advising a foreign entity with the intent of influencing an
officer or employee of the U.S. Government in carrying out his or her official duties. For the
purpose of this subsection:

(i) The term "foreign entity” includes the government of a foreign country and any person or
group of persons exercising sovereign political jurisdiction over any country or any part of a
country.’’ The term also includes foreign political parties and any organization or group of
individuals engaged in, or seeking to engage in, the establishment, administration, or control
of a foreign country or government.

(ii) A foreign commercial corporation will not generally be considered a "foreign entity" for
purposes of Section 207(f) unless it exercises the function of a sovereign.

(iii) A former senior employee "represents" a foreign entity when (s)he acts as an agent or
attorney for, or otherwise communicates or makes appearances on behalf of, that entity to or
before any employee of a government department or agency.

(iv) A former senior employee "aids" or "advises” a foreign entity when he or she assists the
entity other than by making communications or appearances. Such prohibited "behind-the-
scenes” assistance includes drafting proposed communications to agencies, advising on
appearances before departments, and consulting on strategies designed to persuade
departmental or agency decision makers to take certain actions.

34 5 C.F.R. §2641, App. B.

3% The FBI Director is subject to different restrictions in this regard. See 18 U.S.C. * 207(h)(2) (the separate
agency component designations permitted by '207(h)(1) may not be made for persons employed at a rate of
pay specified or fixed in accordance with the Executive Schedule, which would include the FBI Director).

3 5 CFR. 12641.201(e)1).
3718 US.C. 1207()(2).

38 See note above.
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(B) In which the person participated personally and substantially as such officer or
employee, and

(C) Which involved a specific party or specific parties at the time of such participation,
shall be punished as provided in Section 216 of this title.

(2) Two-year restrictions concerning particular matters under official responsibility. Any
person subject to the restrictions contained in paragraph (1) who, within 2 years after the
termination of his or her service or employment with the United States or the District of
Columbia, knowingly makes, with the intent to influence, any communication to or appearance
before any officer or employee of any department, agency, court, or court-martial of the United
States or the District of Columbia, on behalf of any other person {except the United States or
the District of Columbia), in connection with a particular matter:

{A) In which the United States or the District of Columbia is a party or has a direct and
substantial interest,

(B) Which such person knows or reasonably should know was actually pending under his
or her official responsibility as such officer or employee within a period of 1 year before
the termination of his or her service or employment with the Unlted States or the District of
Columbia, and

(C) Which involved a specific party or specific parties at the time it was so pending, shall
be punished as provided in Section 216 of this title.

(3) Clarification of restrictions. The restrictions contained in paragraphs (1) and (2) shall apply:

(A) In the case of an officer or employee of the executive branch of the United States
(including any independent agency), only with respect to communications to or
appearances before any officer or employee of any department, agency, court, or court-
martial of the United States on behalf of any other person (except the United States), and
only with respect to a matter in which the United States is a party or has a direct and
substantial interest; and

{B) In the case of an officer or employee of the District of Columbia, only with respect to
communications to or appearances before any officer or employee of any department,
agency, or court of the District of Columbia on behalf of any other person (except the
District of Columbia), and only with respect to a matter in which the District of Columbia
is a party or has a direct and substantial interest.

(b} One-year restrictions on aiding or advising.

(1) In general. Any person who is a former officer or employee of the executive branch of the
United States (including any independent agency) and is subject to the restrictions contained in
subsection (a)(1), or any person who is a former officer or employee of the legislative branch
or a former Member of Congress, who personally and substantially participated in any ongoing
trade or treaty negotiation on behalf of the United States within the I-year period preceding the
date on which his or her service or employment with the United States terminated, and who
had access to information concerning such trade or treaty negotiation which is exempt from
disclosure under Section 552 of title 5, which is so designated by the appropriate department or
agency, and which the person knew or should have known was so designated, shail not, on the
basis of that information, knowingly represent, aid, or advise any other person {except the
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(In the FBI, this restriction applies to senior employees. A senior position is one for which
the rate of basic pay is equal to or greater than 86.5% of the rate for level II of the
Executive Schedule, see the introduction under section 6 above. This amount is set
annuaily and is subject to change.)

(iii) Appointed by the President to a position under Section 105(a)(2}B) of title 3 or by the
Vice President to a position under Section 106(a)(1)(B) of title 3,

(iv) Employed in a position which is held by an active duty commissioned officer of the
uniformed services who is serving in a grade or rank for which the pay grade (as specified
in Section 201 of'title 37) is pay grade O-7 or above; or

{v) Assigned from a private sector organization to an agency under Section 37 of title 5.

(B) Paragraph (1) shall not apply to a special government employee who serves less than 60
days in the 1-year period before his or her service or employment as such employee
terminates. '

(C) At the request of a department or agency, the Director of the Office of Government
Ethics may waive the restrictions contained in paragraph (1) with respect to any position, or
category of positions, referred to in clause (ii) or (iv) of subparagraph (A), in such
department or agency if the Director determines that:

(i) The imposition of the restrictions with respect to such position or positions would create
an undue hardship on the department or agency in obtaining qualified personnel to fill such
position or positions, and

(ii} Granting the waiver would not create the potential for use of undue influence or unfair
advantage.

(f} Restrictions relating to foreign entities.

(1) Restrictions. Any person who is subject to the restrictions contained in Subsection (c), (d),
or (e) (Note: Subsection [d] and [e] refer to “very senior” government employees and members
of Congress and are unrelated to FBI service} and who knowingly, within 1 year after leaving
the position, office, or employment referred to in such subsection:

(A) Represents a foreign entity before any officer or employee of any department or agency
of the United States with the intent to influence a decision of such officer or employee in
carrying out his or her official duties, or

(B) Aids or advises a foreign entity with the intent to influence a decision of any officer or
employee of any department or agency of the United States, in carrying out his or her official
duties, shall be punished as provided in Section 216 of this title.

(2) Special rule for Trade Representative. With respect to a person who is the United States
Trade Representative or Deputy United States Trade Representative, the restrictions described
in paragraph (1) shall apply to representing, aiding, or advising foreign entities at any time
after the termination of that person's service as the United States Trade Representative.

(3) Definition. For purposes of this subsection, the term "foreign entity" means the government
-of a foreign country as defined in Section 1(¢) of the Foreign Agents Registration Act of 1938,
as amended, or a foreign political party as defined in Section 1(f) of that Act.
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{A) The President may grant a waiver of a restriction imposed by this section to any officer
or employee described in paragraph (2) if the President determines and certifies in writing
that it is in the public interest to grant the waiver and that the services of the officer or
employee are critically needed for the benefit of the federal government. Not more than 25
officers and employees currently employed by the federal government at any one time may
have been granted waivers under this paragraph.

(Note: Other provisions of this regulation unrelated to Post-Government Service
Employment are omitted in this section of this Guide.)

6.6.1.3. 18 U.S.C. §208 Acts Affecting a Personal Financial Interest

(a) Except as permitted by Subsection {b) hereof, whoever, being an officer or employee of the
executive branch of the United States Government, or of any independent agency of the United
States, a Federal Reserve bank director, officer, or employee, or an officer or employee of the
District of Columbia, including a special government employee, participates personally and
substantially as a government officer or employee, through decision, approval, disapproval,
recommendation, the rendering of advice, investigation, or otherwise, in a judicial or other
proceeding, application, request for a ruling or other determination, contract, claim,
controversy, charge, accusation, arrest, or other particular matter in which, to his knowledge,
he, his spouse, minor child, general partner, organization in which he is serving as officer,
director, trustee, general partner or employee, or any person or organization with whom he is
negotiating or has any arrangement concerning prospective employment, has a financial
interest shall be subject to the penalties set forth in Section 216 of this title.

{Note: The remainder of this provision can be found in Section 4.5. of this Guide.)

6.6.1.4. 41 U.S.C. §423 Restrictions on Disclosing and Obtaining Contractor
Bid or Proposal Information or Source Selection Information

(Note: This statute section is not completely quoted, only information pertinent to the topics
included in this Guide.}

{c) Actions required of procurement officers when contacted by offerors regarding non-federal
employment )

{Note: This statute section is not completely quoted, only information pertinent to the topics
included in this Guide.)

(3) An official who knowingly fails to comply with the requirements of this subsection shall be
subject to the penalties and administrative actions set forth in Subsection (e) of this section.

(Note: This statute saction is not completely quoted, only information pertinent to the topics
included in this Guide.)

{d} Prohibition on former official’s acceptance of compensation from contractor

(1) A former official of a federal agency may not accept compensation from a contractor as an
employee, officer, director, or consultant of the contractor within a period of one year after
such former official:
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{A) Served, at the time of selection of the contractor or the award of a contract to that
contractor, as the procuring contracting officer, the source selection authority, a member of
the source selection evaluation board, or the chief of a financial or technical evaluation team
in a procurement in which that contractor was selected for award of a contract in excess of

$10,000,000;

(B) Served as the program manager, deputy program manager, or administrative contracting
officer for a contract in excess of $10,000,000 awarded to that contractor; or

(C) Personally made for the federal agency:

(i) A decision to award a contract, subcontract, modification of a contract or subcontract or
a task order or delivery order in excess of $10,000,000 to that contractor;

(ii) A decision to establish-overhead or other rates applicable to a contract or contracts for
that contractor that are valued in excess of $10,000,000;

(iii} A decision to approve issuance of a contract payment or payments in excess of
$10,000,000 to that contractor; or .

{iv) A decision to pay or settle a claim in excess of $10,000,000 with that contractor.

{Note: This statute section is not completely quoted only information pertinent to the topics
included in this Guide.)

(3) A former official who knowingly accepts compensation in violation of this subsection shall
be subject to penalties and administrative actions as set forth in Subsection {(¢) of this section.

{Note: This statute section is not completely quoted, only 1nformat10n pertinent to the topics
included in this Guide.)

(e) Penalties and Administrative Actions

(Note: This statute section is not completely quoted, only information pertineht to the topics
included in this Guide.)

(2) Civil Penalties

The Attorney General may bring a civil action in an appropriate United States district court
against any person who engages in conduct constituting a violation of Subsection {a), (b), (c),
or {d) of this section. Upon proof of such conduct by a preponderance of the evidence, the
person is subject to a civil penalty. An individual who engages in such conduct is subject to a
civil penalty of not more than $50,000 for each violation plus twice the amount of
compensation which the individual received or offered for the prohibited conduct. An
organization that engages in such conduct is subject to a ¢ivil penalty of not more than
$500,000 for each violation plus twice the amount of compensation which the organization
received or offered for the prohibited conduct.

(3) Administrative Actions

(A) If a federal agency receives information that a contractor or a person has engaged in
conduct constituting a violation of Subsection (a), (b), (c), or (d) of this section, the federal
agency shall consider taking one or more of the following actions, as appropriate:

(i) Cancellation of the federal agency procurement, if a contract has not yet been awarded.

6-26
UNCLASSIFIED

OSC HA-17-0215 FBING030S | 1as



Obtained via FOIA by Judicial Watch, Inc.



Obtained via FOIA by Judicial Watch, Inc.



Obtained via FOIA by Judicial Watch, Inc.



Obtained via FOIA by Judicial Watch, Inc.



Obtained via FOIA by Judicial Watch, Inc.

FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

(1) If an agency official, participating personally and substantially in a federal agency
procurement for a contract in excess of the simplified acquisition threshold, contacts or is
contacted by a person who is an offeror in that federal agency procurement regarding possible
non-federal employment for that official, the official must:

(1} Promptly report the contact in writing to the official’s supervisor and to the agency ethics
official; and

(ii) Either reject the possibility of non-federal employment or disqualify himself or herself
from further personal and substantial participation in that federal agency procurement (see
3.104-5) until such time as the agency authorizes the official to resume participation in that
procurement, in accordance with the requirements of 18 U.S.C. §208 and applicable agency
regulations, because:

(A) The person is no longer an offeror in that federal agency procurement; or

- (B) All discussions with the offeror regarding possible non-federal employment have
terminated without an agreement or arrangement for employment.

(2) A contact is any of the actions included as "seeking employment" in 5 C.F.R. 2635.603(b).
In addition, unsolicited communications from offerors regarding possible employment are
considered contacts.

(3) Agencies must retain reports of employment contacts for 2 years from the date the report
was submitted.

{4) Conduct that complies with Subsection 27(c) of the Act may be prohibited by other
criminal statutes and the Standards of Ethical Conduct for Employees of the Executive Branch.
3.104-2(b)(2).

{d} Prohibition on former official's acceptance of compensation from a contractor (Subsection
27{d} of the Act). '

(1) A former official of a federal agency may not accept compensation from a contractor that
has been awarded a competitive or sole source contract, as an employee, officer, director, or
consultant of the contractor within a period of 1 year after such former official:

(i) Served, at the time of selection of the contractor or the award of a contract to that
contractor, as the procuring contracting officer, the source selection authority, a member of a
source selection evaluation board, or the chief of a financial or technical evaluation team in a
procurement in which that contractor was selected for award of a contract in excess of
$10,000,000;

(ii) Served as the program manager, deputy program manager, or administrative contracting
officer for a contract in excess of $10,000,000 awarded to that contractor; or

(iii) Personally made for the federal agency a decision to:

(A) Award a contract, subcontract, modification of a contract or subcontract, or a task order
or delivery order in excess of $10,000,000 to that contractor;

(B) Establish overhead or other rates applicable to a contract or contracts for that contractor
that are valued in excess of $10,000,000;
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6.6.2.7. 5 C.F.R. §2635.204 Exceptions

The prohibitions set forth in §2635.202(a) do not appiy to a gift accepted under the
circumstances described in paragraphs {a} through {1} of this section, and an employee’s
acceptance of a gift in accordance with one of those paragraphs will be deemed not to violate -
the principles set forth in §2635.101(b}, including appearances. Even though acceptance of a
gift may be permitted by one of the exceptions contained in paragraphs (a} through {)) of this
section, it is never inappropriate and frequently prudent for an employee to decline a gift
offered by a prohibited source or because of his official position.

{Note: Other provisions of this regulation unrelated to Post-Government Service Employment
are omitted in this section of this Guide. See subsections 4.2, and 4.4, of this Guide)

2635.204(e). An employee may accept meals, fodging, transportation, and other benefits:

(3) Customarily provided by a prospective employer in connection with bona fide employment
discussions. If the prospective employer has interests that could be affected by performance or
nonperformance of the employee's duties, acceptance is permitted only if the employee first
has complied with the disqualification requirements of subpart F of this part applicable when
seeking employment.

Example 1: An employee of the Federal Communications Commission with responsibility for
drafting regulations affecting all cable television companies wishes to apply for a job opening
with a cable television holding company. Once she has properly disqualified herself from further
work on the regulations as required by subpart F of this pan‘ she may enter into employment
discussions with the company and may accept the company ‘s offer to pay for her airfare, hotel
and meals in connection with an interview trip.

Example 2: An FBI employee who has properly accepted a job with a cruise ship company may
take part in a "Maiden Cruise” of a new ship launched by the company as such events are
normally attended by employees as part of their duties. This is true even if the trip takes place
while the employee is finishing FBI service.

(4) For purposes of paragraphs (e}(1) through (3) of this section, employment shall have the
meaning set forth in §2635.603(a}. (See Section 6.6.2.10 for more definitions.)

- 6.6.2.8. 5 C.F.R. §2635.402 Disqualifying Financial Interests

(a) Statutory prohibition. An employee is prohibited by criminal statute, 18 U.5.C. 208(a}, from
participating personally and substantially in an official capacity in any particular matter in
which, to his knowledge, he or any person whose interests are imputed to him under this
statute has a flnanaal interest, if the partlcular matter will have a direct and predictable effect
on that interest.

Note: Standards applicable when seeking non-federal employment are contained in subpart F
of this part and, if followed, will ensure that an employee does not violate 18 U.S.C. §208(a) or
this section when he is negotiating for or has an arrangement concerning future employment.
In all other cases where the employee's participation would violate 18 U.S.C. §208(a), an
employee shall disqualify himself from participation in the matter in accordance with paragraph
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Example 2: The employee in the preceding example responds by stating that she cannot discuss
Suture employment while she is working on a project affecting the state's health care funding but
would like to discuss employment with the state when the project is completed. Because the
employee has merely deferred employment discussions until the foreseeable future, she has
begun seeking employment with the State Health Depariment.

Example 3: An employee of the Defense Contract Audit Agency is auditing the overhead
accounts of an Army contractor. While at the contractor's headquarters, the head of the
contractor's accounting division tells the employee that his division is thinking about hiring
another accountant and asks whether the employee might be interested in leaving DCAA. The
DCAA employee says he is interested in knowing what kind of work would be involved. They
discuss the duties of the position the accounting division would like to fill and the DCAA
employee's qualifications for the position. They do not discuss salary. The head of the division
explains that he has not yet received authorization to fill the particular position and will get back
to the employee when he obtains the necessary approval for additional staffing. The employee
and the contractor’s official have engaged in negotiations regarding possible employment. The
employee has begun seeking employment with the Army contractor.

Example 4: An employee of the Occupational Safety and Health Administration helping to draft
safety standards applicable to the textile industry has mailed his resume to 25 textile
manufacturers. He has not begun seeking employment with any of the twenty-five. If he receives
a response from one of the resume recipients indicating an interest in employment discussions,
the employee will have begun seeking employment with the respondent at that time.

Example 5: A special government employee of the Federal Deposit Insurance Corporation is
serving on an advisory committee formed for the purpose of reviewing rules applicable to all
member banks. She mails an unsolicited letter ta a member bank offering her services as a
contract consultant. She has not begun seeking employment with the bank until she receives
some response indicating an inferest in discussing her employment proposal. A letter merely
acknowledging receipt of the proposal is not an indication of interest in employment discussions.

Example 6: A geologist employed by the U.S. Geological Survey has been working as a member
of a team preparing the government’s case in an action brought by the government against six oil
companies. The geologist sends her resume to an oil company that is a named defendant in the
action. The geologist has begun seeking employment with that oil company and will be seeking
employment for two months from the date the resume was mailed. However, if she withdraws her
application or is notified within the two-month period that her resume has been rejected, she will
no longer be seeking employment with the oil company as of the date she makes such withdrawal
or receives such notification.

Example 7. An FBI Supervisory Special Agent is in charge of investigating fraud involving
several area banks. As part of the FBI investigation, one Vice President tells the FBI employee
that they have an opening for a bank Anti-Fraud Executive position. If the FBI employee does
not immediately reject the bank initiated discussion of employment, then the employee will have
begun seeking employment with the bank. Whether the discussions are rejected or not, as the
bank is being investigated by the employee’s Unit, the contact must be reported to the relevant
Division Head. '
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(c} Prospective employer means any person with whom the employee is seeking employment.
Where contacts that constitute seeking employment are made by or with an agent or other
intermediary, the term prospective employer includes:

(1) A person who uses that agent or other intermediary for the purpose of seeking to establish
an employment relationship with the employee if the agent identifies the prospective employer
to the employee; and

{(2) A person contacted by the employee's agent or other intermediary for the purpose of
seeking to establish an employment relationship if the agent identifies the prospective
employer to the employee.

Example 1: An employee of the Federal Aviation Administration has overall responsibility for
airport safety inspections in a three-state area, She has retained an employment search firm to
help her find another job. The search firm has just reported to the FAA employee that it has
given her resume to and had promising discussions with two airport authorities within her
jurisdiction. Even though the employee has not personally had employment discussions with
either, each airport authority is her prospective employer. She began seeking employment with
each upon learning its identity and that it has been given her resume.

(d) Direct and predictable effect, particular matter, and personal and substantial have the
respective meanings set forth in §2635.402(b}{1}, (3], and (4). {See Section 6.6.2.10 of this
section for more definitions.}

6.6.2.11. 5 C.F.R. §2635.604 Disqualification While Seeking Employment

{a) Obligation to disqualify. Unless the employee's participation is authorized in accordance
with §2635.605, the employee shall not participate personally and substantially in a particular
matter that, to his knowledge, has a direct and predictable effect on the financial interests of a
prospective employer with whom he is seeking employment within the meaning of
§2635.603(b}. Disqualification is accomplished by not participating in the particular matter.

(b} Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from
which he is disqualified. Appropriate oral or written notification of the employee's
disqualification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(c} Documentation. An employee need not file a written disqualification statement unless he is
required by part 2634 of this section (5 C.F.R.) to file written evidence of compliance with an
ethics agreement with the Office of Government Ethics or is specifically asked by an agency
ethics official or the person responsible for his assignment to file a written disqualification
statement. However, an employee may elect to create a record of his actions by providing
written notice to a supervisor or other appropriate official.

Example 1: An employee of the Department of Veterans Affairs is participating in the audit of a
contract far laboratory support services. Before sending his resume to a lab which is a
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subcontractor under the VA controct, the empioyee should disqualify himself from participation
in the audit. Since he cannat withdraw from participotion in the contract audit without the
approval of his supervisor, he should disclose his intentions to his supervisor in order that
appropriote adjustments in his wark assignments can be mode.

Example 2: An employee of the Food and Drug Administration is contacted in writing by a
pharmaceutical company concerning possible employment with the company. The employee is
involved in testing a drug for which the company is seeking FDA approval. Before moking a
response that is not a rejection, the employee should disqualify himself from further
participatian in the testing, Where he has authority to ask his colleague to assume his testing
responsibilities, he may accomplish his disqualification by transferring the work to that
coworker. However, ta ensure that his colleague and others with wham he had been working on
the recommendations do not seek his advice regarding testing or otherwise involve him in the
matter, it may be necessary for him to advise those individuols of his disqualification.

Example 3: The Generol Counsel of a regulatory agency wishes to engage in discussions
regarding possible employment as carporate counsel of a regulated entity. Motters directly
affecting the financial interests of the requlated entity are pending within the Office of General
Counsel, but the General Counsel will not be called upan to act in any such matter becatuse
signature autharity for that particular class of matters has been delegated to an Assistant
General Caunsel. Because the General Counsel is responsible for assigning work within the Office
of General Counsel, he can in fact accomplish his disqualification by simply avoiding any
involvement in matters affecting the reguiated entity. However, because it is likely ta be
assumed by others that the General Caunsel is involved in all matters within the cognizance of
the Office of General Counsel, he would be wise to file a written disqualification stotement with
the Commissioners of the requlatory agency and provide his subordinates with written
notification of his disqualification, or he may be specifically asked by an agency ethics afficial or
the Commissioners to file a written disqualification statement. ‘

Example 4: A scientist is employed by the National Science Foundation as a special government
employee to serve on a panel that reviews grant applications to fund reseorch relating to
deterioration of the ozone fayer. She is discussing possible employment as @ member af the
faculty of a university that several years earlier received an NSF grant to study the effect of
fluorocarbons, but has no grant application pending. As long as the university does nat submit a
new application for the panel's review, the employee would not have to take any action to effect
disqualification.

Example 5: A 25-yeor FBI employee IT Professional staff Supervisor is currently in charge of an
FBI-DOJ panel that is evaluating several software products refated to document storage and
retention. If one of the companies and the employee discuss employment, the employee must
immediately notify her supervisor and recuse herself from further participotion on the panel.

(d) Agency determination of substantial conflict. Where the agency determines that the
employee’'s action in seeking employment with a particular person will require his
disqualification from matters so central or critical to the performance of his official duties that
the employee’s ahility to perform the duties of his position wouid be materially impaired, the
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Example 1: A lawyer in the Department of Justice personally works on an antitrust case
involving O Company. After leaving the Department, he is asked by © Company to represent it in
that case. He may not do so.

Example 2: An FBI Special Agent who serves on a team that investigates a private individual
may not leave government employment and serve as an expert witness for that individual's
defense team in the prosecution of that matter.

(2) Others. The statutory prohibition covers any other former employee, including managerial
and technical personnel, who represents another person in an appearance or, by other
communication, attempts to influence the government concerning a particular matter in which
he or she was involved. For example, a former technical employee may not act as a
manufacturer's promotional or contract representative to the government on a particular matter
in which he or she participated. Nor could such employee appear as an expert witness against
the government in connection with such a matter, (See §2637.208 for specific rules relating to
expert witnesses.}

{3) Appearances; communications made with intent to influence. An appearance occurs when
an individual is physically present before the United States in either a formal or informal
setting or conveys material to the United States in connection with a formal proceeding or
application. A communication is broader than an appearance and includes for example,
correspondence, or telephone calls.

Example 1: An appearance occurs when a former employee meets with an agency employee
personally to discuss a matter; or when he submits a brief in an agency administrative
proceeding in his own name.

Example 2: A former employee makes a telephone call to a present employee to discuss a
particular matter that is not the subject of a formal proceeding. She has made a communication.

(4) Government visits to others premises. Neither a prohibited appearance nor communication
occurs when a former government employee communicates with a government employee who,
at the instance of the United States, visits or is assigned to premises leased to, or owned or
occupied by, a person other than the United States which are or may be used for performance
under an actual or proposed contract or grant, when such communication concerns work
performed or to be performed and occurs in the ordinary course of evaluation, administration,
or performance of the actual or proposed contract or grant.

(5) Elements of "influence" and potential controversy required. Communications which do not
include an "intent to influence" are not prohibited. Moreover, acting as agent or attorney in
connection with a routine request not involving a potential controversy is not prohibited. For
example, the following are not prohibited: a question by an attorney as to the status of a
particular matter; a request for publicly availabie documents; or a communication by a former
employee, not in connection with an adversary proceeding, imparting purely factual
information. (See also §2637.204(d) of this part.)

Example 1: A government employee, who participated in writing the specifications of a contract
awarded to Q Company for the design of certain education testing programs, joins Q Company
and does work under the contract. She is asked to accompany a company vice-president fo a
meeting lo state the results of a series of trial tests, and does so. No violation occurs when she
provides the information to her former agency. During the meeting a dispute arises as to some
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terms of the contract, and she is called upon to support ) Company's position. She may not do
s0. If she had reason to believe that the contractual dispute would be a subject of the meeting,
she should not have attended.

(6) Assistance. A former employee is not prohibited from providing in-house assistance in
connection with the representation of another person.

Example 1: A government employee administered a particular contract for agricultural research
with ) Company. Upon termination of her government employment, she is hired by ) Company.
She works on the matter covered by the contract, but has no direct contact with the government.
At the request of a company vice-president, she prepares a paper describing the persons at her
Jormer agency who should be contacted and what should be said to them in an effort in increase
the scope of funding of the contract and to resolve favorably a dispute over a contract clause.
She may do so.

Example 2: An FBI Lab employee who approved a minor contract for ABC Company to provide
Jorensic services for the FBI may perform post-government service employment for ABC
Company (and may even perform 'behind the scenes" work on that specific contract for ABC).
The former FBI employee may not, however, represent ABC Company’s interests before the FBI
on a compliance issue related to that contract.

(7) Project responses not included. In a context not involving a potential controversy involving
the United States no finding of a "intent to influence" shall be based upon whatever influential
effect inheres in an attempt to formulate a meritorious proposal or program.

Example 1: The employee of Q Company in the previous example is asked to design an
educational testing program, which she does and transmits it to the government, This is not
prohibited despite the fact that her well-designed program may be inherently influential on a
question of additional funding under the contract. She may not argue for its acceptance.

(c) "Particular matter involving a specific party or parties"

{1) Specific matters vs. policy matters. The prohibitions of Subsections (a) and (b) of 18 U.S.C.
§207, are based on the former government employee's prior participation in or responsibility
for a "judicial or other proceeding, application, request for a ruling or other determination,
contract, claim, controversy, investigation, charge, accusation, arrest, or other particular matter
involving a specific party or parties” in which the United States is a party or has a direct and
substantial interest. Such a matter typically involves a specific proceeding affecting the legal
rights of the parties or an isolatable transaction or related set of transactions between
identifiable parties. Rulemaking, legislation, the formulation of general policy, standards or
objectives, or other action of general application is not such a matter. Therefore, a former
government employee may represent another person in connection with a particular matter
involving a specific party even if rules or policies which he or she had a role in establishing are
involved in the proceeding.

Example I: A government emp!oj)ee Jormulated the policy objectives of an energy conservation
program. He is not restricted from later representing a university which seeks a grant or
contract for work emerging from such a program.
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Example 2. A government employee reviews and approves a specific city's application for
Jederal assistance for a renewal project. After leaving government service, she may not represent
the city in relation fo that project.

Example 3: An employee is regularly involved in the formulation of policy, procedures and
regulations governing departmental procurement and acquisition functions. Participation in
such activities does not restrict the employee after leaving the government as to particular cases
involving the application of such policies, procedures, or regulations.

Example 4: An employee of the Office of Management and Budget participates substantially on
the merits of a decision to reduce the funding level of a program, which has the effect of
reducing the amount of money which certain cities receive to conduct youth work programs.
Afier leaving the government she may represent any of the cities in securing funds for its youth
program, since her participation was in connection with a program, not a particular matter
involving specific parties.

Example 5: An agency attorney participates in drafting a standard form contract and certain
“standard terms and clauses” for use in future contracts. He is not thereafter barred from
representing a person in a dispute involving the application of such a "standard term or clause”
in a particular contract in which he did not participate as a government employee.

Example 6: An FBI Counter-Intelligence Supervisory Special Agent develops FBI policy on
processing FISA warrants. The employee leaves the FBI and properly accepts employment by a
law firm that specializes in investigating and providing advice to individuals who are the subject
of these warrants. So long as there is no representation regarding a specific case the SSA was
involved in while an FBI Special Agent, the FBI employee's policy development work would not
restrict his employment with the firm regarding their client's challenges of FISA warrants.

(2) Technical matters. In connection with technical work, participation in projects generally
involving one or more scientific or engineering concepts, in feasibility studies, or in proposed
programs prior to the formulation of a contract will not restrict former govemment employees
with respect to a contract or specific programs entered into at a later date.

Example I: A government employee participates significantly in formulating the "mission need"
of a project pursuant to OMB Circular No. A-109, and the award of a contract to Z Company,
the purpose of which is to propose alternative technical approaches. He is not barred, after
leaving government service, from representing O Company which later seeks a contract to
manufacture one of the systems suggested by the Z Company.

Example 2: A government employee, who has worked for years on the design of a new satellite
communications system, joins C Company. Later, the government issues a "request for
proposals” ("RFP") to construct the new system, which is circulated generally to industry. The
employee proposes to act as C Company's representative in connection with its anticipated
proposals for the contract. He may do so. The satellite contract became a particular matter when
the RFP was being formulated; it would ordinarily not become one involving a specific party or
parties until initial proposals or indications of interest therein by contractors were first received.
Moreover, if the employee’s work for C Company were limited to the formulation and
communication of a proposal in response to the RFP, it would not be prohibited to the extent it
involved a communication for the purpose of furnishing scientific or technological information to
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contract, or in which it has a direct and substantial interest. The importance of the federal
interest in a matter can play a role in determining whether two matters are the same particular
matter.

Example 1: An attorney participated in preparing the government's antitrust action against Z
Company. After leaving the government, she may not represent Z Company in a private antitrust
action brought against it by X Company on the same facts involved in the government action.
Nor may she represent X Company in that matter. The interest of the United States in preventing
both inconsistent results and the appearance of impropriety in the same factual matter involving
the same party, Z Company, is direct and substantial. However, if the government's antitrust
investigation or case is closed, the United States no longer has a direct and substantial interest
in the case.

Example 2: A member of a government team providing technical assistance to a foreign country
leaves and seeks to represent a private contractor in making arrangements with the government
fo perform the same service. The proposed new contract may or may not be considered a
separate matter, depending upon whether the United States has a national interest in
maintaining the original contract. The agency involved must be consulted by the former
employee before the representation can be undertaken.

(d) "Participate personally and substantially"

(1) Basic requirements. The restrictions of Section 207(a) apply only to those matters in which
a former government employee had "personal and substantial participation,” exercised
"through decision, approval, disapproval, recommendation, the rendering of advice,
investigation or otherwise." To participate "personally” means directly, and includes the
participation of a subordinate when actually directed by the former government employee in
the matter. "Substantially,” means that the employee's involvement must be of significance to
the matter, or form a basis for a reasonable appearance of such significance. It requires more
than official responsibility, knowledge, perfunctory involvement, or involvement on an
administrative or peripheral issue, A finding of substantiality should be based not only on the
effort devoted to a matter, but on the importance of the effort. While a series of peripheral
involvements may be insubstantial, the single act of approving or participation in a critical step
may be substantial. It is essential that the participation be related to a "particular matter
involving a specific party.” (See paragraph (c) of this section.) (See also §2637.203(f) of this
part.)

Example 1: If an officer personally approves the departmental budget, he does not participate
substantially in the approval of all items contained in the budget. His participation is substantial
only in those cases where a budget item is actually put in issue. Even then, the former
government employee is nol disqualified with respect to an item if it is a general program rather
than a particular matter involving a specific party. The former government employee may, -

however, have official responsibility for such matters. (See §2637.202(b).)

Example 2: A government lawyer is not in charge of, nor has official responsibility for a
particular case, but is frequently consulted as fo filings, discovery, and strategy. Such an
individual has personally and substantially participated in the matter.

(2) Participation on ancillary matters. An employee's participation on subjects not directly
involving the substantive merits of a matter may not be "substantial,” even if it is time-
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Example 1: A former Senior Employee makes suggestions as to the content of a letter to be sent
to the government on a matter in which he had participated. No violation occurs.

(c) Managerial and other off-scene assistance. The statute does not prohibit a former Senior
Employee's advice and assistance to his or her organization's representatives which does not
involve his or her personal presence at an appearance before the government. The former
Senior Employee's preparation of documents to be presented in any formal or informal
proceeding does not constitute personal presence at an appearance, even where submission of
such a document might technically constitute an appearance, '

Example 1: A former Seniar Employee ottends o heoring on o matter in which she had
participated personally and substantially while in the government. She speaks with the
representative of a private party during the heoring. A violotion occurs if the former Senior
Employee lends assistance ta the representative in that conversation.

Examnple 2: A Senior Justice Department lawyer personally works on an antitrust case agoinst Z
Company. After leaving the Department, she is asked to discuss legal strategy with lawyers
representing Z Company on that same ontitrust case, to write portions of a brief and to direct
the research of the staff working on the case. Any such oid wauld not be prohibited by the
statute, but would likely be prohibited by professional disciplinary rules.

(d) Representational assistance. The statute seeks to prevent a former Senior Employee from
making unfair use of his or her prior governmental position by prohibiting all forms of
assistance in the representation of another when personally present at an appearance,
including giving advice as to how the representation in an appearance should be conducted,
supplying information, participating in drafting materials, or dealing with forensic or
argumentative matters {such as testimony, methods of persuasion, or strategy of presentation).

(e) Measurement of restriction period. The statutory two-year period is measured from the
date of termination of employment in the Senior Employee position held by the former
employee when he or she participated personally and substantially in the matter invoived. {cf.

§2637.202(e)).

(f) Other Essential Requirements. All conditions of the statutory prohibition must be met.
Specifically, the former employee, (1) must have been a "Senior Employee," (2) who
"participated personally and substantially” {See §2637.201(d} of this part) in (3} a "particular
matter involving a specific party." (See subpart §2637.201(c) of this part.)

- {g) General Examples:

Example 1: A senior Federal Trade Commissian employee, an economist by'prufessfan,
participates in an investigation involving X Campany, and a proceeding is commenced against X
Compoany bosed on the investigation. After leaving the Commission, he offers to serve as a
consultant to the lawyers for X Company on certain economic matters involved in the
proceeding. He attends the proceeding and ot the close of each day, meets in the lawyers' office
to advise them. Such conduct violates the stotute. (in the same vein, an FBI Special Agent who
investigates a particular suspect may not occept post-government service employment thot
would involve his attending the court prosecution of the subject and advising defense lawyers.)
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6.6.2.15. S5 C.F.R. §2637.206 Exemption for Sclentll'ic and Technologlcal
Information

(a) Exemption. The making of communications solely for the purpose of furnishing scientific or
technological information pursuant to agency procedures is exempt from all prohibitions and
restrictions set forth in §§2637.201-2637.204 of these regulations (Subsections {a}, (b), and (c)
of 18 U.5.C. §207). This exemption allows the free exchange of such information regardless of a
former government employee's prior participation in or responsibility for the matter. The
former Senior Employee should not argue for the acceptance of a proposal. The exemption is
not limited to communications constituting the furnishing of information, but includes those
*for the purpose of" doing so. No violation occurs when, for example, a former government
employee working on a project makes contact to determine the kind and form of information
required, or the adequacy of information already supplied, so Iong as agency procedures are
satisfied.

Example 1: A project manager, regardliess of prior involvement in a particular matter, may
contact the government to determine deficiencies in system design or performance, furnish
scientific or technological information relfating to a solution or approach to a problem, seek
related information from the government; advise and supervise others wha are invalved as to
such matters; and meet with government technical experts for such purpose; pravided in each
cose that there is complionce with such agency regulations as have been issued.

(b) Necessary information. Scientific and technological information includes feasibility, risk,
cost, and speed of implementation, when necessary to appreciate fairly the practical
significance of the information. The government may and should be fully informed of the
significance of scientific and technological alternatives.

(c) Intent to influence. The furnishing of meritorious or convincing scientific or technological
proposals does not constitute an intent to influence, (See §2637.201(b}{7) of this part.}

{d} Expert testimony. This exemption does not include testimony as an "expert" in adversary
proceedings in a matter in which the United States is invoived or has an interest. Such
testimony is governed by regulations set forth in §2637.208. As to assistance as an expert or
consultant, see 52637.2031g}.'Example 7.

{e) Agency responsibility for procedures. The primary responsibility for developing procedures
to guide activity under this exemption lies with each agency, so that such procedures comport
with the particular characteristics of agency programs and needs. Such procedures will be
reviewed periodically by the Director. In promulgating procedures, an agency may take into
consideration: Limiting communications to certain formats which are least conducive to the use
of personal influence; segregating, to the extent possible, meetings and presentations involving
matters of technical substance from those involving other aspects of the relationship; requiring
that the designated agency ethics official be informed of instances where the exemption is
used; or employing more restrictive practices in circumstances involving either immediate
competition for contracts or applications for grants than in those involving an ongoing project.
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(2)(i) An employee may participate in a particular matter affecting one or more holdings of a
sector mutual fund where the disqualifying financial interest in the matter arises because of
ownership of an interest in the fund and the aggregate market value of interests in any sector
fund or funds does not exceed $50,000.

(ii) For purposes of calculating the $50,000 de minimis amount in paragraph (b)(2}(i) of this

Section, an employee must aggregate the market value of all sector mutual funds in which he
has a disqualifying financial interest and that concentrate in the same sector and have one or

more holdings that may be affected by the particular matter.

Example I: An employee of the Federal Reserve owns shares in the mutual fund described in the
preceding example. In addition to holdings in utility companies, the mutual fund contains stock
in certain regional banks and bank holding companies whose financial interests would be
affected by an investigation in which the Federal Reserve employee would participate. The
employee is not disqualified from participating in the investigation because the banks that would
be affected are not part of the sector in which the fund concentrates.

Example 2: A health scientist administrator employed in the Public Health Service at the
Department of Health and Human Services is assigned to serve on a Department-wide task force
that will recommend changes in how Medicare reimbursements will be made to health care
providers. The employee owns $35,000 worth of shares in the XYZ Health Sciences Fund, a
sector mutual fund invested primarily in health-related companies such as pharmaceuticals,
developers of medical instruments and devices, managed care health organizations, and acute
care hospitals. The health scientist administrator may participate in the recommendations.

Example 3: The spouse of the employee in the previous Example owns $40,000 worth of shares
in ABC Specialized Portfolios: Healthcare, a sector mutual fund that also concentrates its
investmentis in health-related companies. The two funds focus on the same sector and both
contain holdings that may be affected by the particular matter. Because the aggregated value of
the two funds exceeds $50,000, the employee may not rely on the exemption.

(c) Employee benefit plans. An employee may participate in:

(1) Any particular matter affecting one or more holdings of an employee benefit plan, where
the disqualifying financial interest in the matter arises from membership in:

(i) The Thrift Savings Plan for federal empldyees described in 5 U.S.C. §8437;

(ii} A pension plan established or maintained by a state government or any political
subdivision of a state govemment for its employees; or

(iii) A diversified employee benefit plan, provided:

(A) The investments of the plan are administered by an independent trustee, and the
employee, or other person specified in Section 208(a) does not participate in the selection
of the plan’s investments or designate specific plan investments (except for directing that
contributions be divided among several different categories of investments, such as stocks,
bonds or mutual funds, which are available to plan participants); and

(B) The plan is not a profit-sharing or stock bonus plan.
Note to paragraph (c)(1): Employee benefit plans that are tax deferred under 26 U.S.C.
§401(k)} are not considered profit-sharing plans for purposes of this Section. However, for
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the exemption to apply, 401(k) plans must meet the requirements of paragraph
(c)(1)(iii}(A) of this Section.

(2) Particular matters of general applicability, such as rulemaking, affecting the state or local
government sponsor of a state or local government pension plan described in paragraph
(c)(1)(ii} of this Section where the disqualifying financial interest in the matter arises because
of participation in the plan.

Example [ An attorney terminates his position with a law firm to take a position with the
Department of Justice. As a result of his employment with the firm, the employee has interesis in
a 401(k) plan, the assets of which are invested primarily in stocks chosen by an independent
Jinancial management firm. He also participates in a defined contribution pension plan
maintained by the firm, the assets of which are stocks, bonds, and financial instruments. The
plan is managed by an independent trustee. Assuming that the manager of the pension plan has a
wrilten policy of diversifying plan investments, the employee may act in matters affecting the
plan's holdings. The employee may also participate in matters affecting the holdings of his
401(k} plan if the individual financial management firm that selects the plan's investments has a
written policy of diversifying the plan's assets. Employee benefit plans that are tax deferred
under 26 U.S.C. 401(k) are not considered profit-sharing or stock bonus plans for purposes of
this part.

Example 2: An employee of the Department of Agriculture who is a former New York State
employee has a vested interest in a pension plan established by the State of New York for its
employees. She may participate in an agency matter that would affect a company whose stock is
in the pension plan's porifolio. She also may participate in a matter of general applicability
affecting all states, including the State of New York, such as the drafting and promulgation of a
rule requiring states to expend additional resources implementing the Food Stamp program.
Unless she obtains an individual waiver under 18 U.S.C. 208(b)(1), she may not participate in a
matter involving the State of New York as a party, such as an application by the state for
additional federal funding for administrative support services, if that matter would affect the
state's ability or willingness to honor its obligation to pay her pension benefits.

{d} Matters affecting mutual funds and unit investment trusts. In addition to participation in the
particular matters affecting the holdings of mutual funds and unit investment trusts as
permitted under paragraphs (a) and (b} of this Section, an employee may participate in any
particular matter of general applicability affecting a mutual fund or unit investment trust where
the disqualifying financial interest arises because of the ownership of an interest in the mutual
fund or unit investment trust.

6.6.2.18. 5 C.F.R. §2641, Appendix B Agency Components for Purposes of 18
U.S.C. §207(c) :

(Note: Other provisions of this regulation unrelated to Post-Government Service Employment
are omitted in this section of this Guide. in this case, only Department of Justice designated
components are included in this Section.)

Parent: Department of Justice
Components:

e Antitrust Division.
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(Procedures for granting exemptions are not included in this section as these exemptions are
rarely, if ever, granted.)

{e) Separate Departmental or Agency Components. For purposes of 18 U.S.C. §207{(c) only, the
Director of the Office of Government Ethics is authorized by 18 U.5.C. §207(h) to designate
departmental and agency "components” that are distinct and separate from the "parent"
department or agency and from each other. Absent such designation, the representational bar
of Section 207(c) extends to the whole of the department or agency in which the former senior
employee served. .

(1) Effect of Designation. An eligible former senior employee who served in a "parent”
department or agency is not barred by 18 U.S.C. §207(c) from making communications to or
appearances before any employee of any designated component of that parent, but is barred as
to employees of that parent or of other components that have not been designated. An eligible
former senior employee who served in an designated component of a parent department or
agency is barred from communicating to or making an appearance before any employee of that
component, but is not barred as to any employee of the parent or of any other component.

(2) Eligible Senior Employees. All former senior employees are eligible to benefit from this
procedure except those who were senior employees by virtue of having been: .

(i) Employed in a position for which the rate of pay is specified in or fixed according to 5
U.S.C. §85311-5318 (the Executive Schedule);

(ii) Appointed by the President to a position under 3 U.S.C. §105(a)(2)B); or
(iii) Appointed by the Vice President to a position under 3 U.S.C. §106(a)(1)(B).

{Procedures for designating components outlined in the regulation are not included.}
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7. Political Activities

Legend .
Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

7.1. FBI Employee’s and Partisan Political Activity

Generally speaking, the rules, statutes and regulations governing participation by FBI employees
in the political process attempt to balance our rights to personally partake in that process with our
duty to carry out our official FBI mission in an objective and unbiased manner. In order to
properly accomplish the FBI mission, impartiality in the performance of our investigatory and
law enforcement functions is of critical importance. The fact that we are more strictly limited in
what we can or cannot do in political activities is premised on the need for the FBI to maintain
this objectivity. FBI employees must be aware that we are all subject to the most stringent Hatch
Act restrictions regarding involvement in partisan political activities. Simply stated, the Hatch
Act prevents us from taking an active part in political management or political campaigns.
Further, FBI employees must never use their FBI title or position in any way to advance any
particular partisan activity. Also, FBI personnel should be aware that the definition of “political
activity” is broadly defined in statute and regulations noted in this Section to include “activity
directed toward the success or failure of a political party, candidate for partisan political office or
a partisan political group.”

7.2. 5US.C. §§ 7321-26 Political participation (Hatch Act)
(Only Provisions of the Hatch Act applicable to FBI employees are included)
7.2.1. 5U8.C. 7321.

It is the policy of the Congress that employees should be encouraged to exercise fully, freely, and
without fear of pendlty or reprisal, and to the extent not expressly prohibited by law, their right to
participate or to refrain from participating in the political processes of the Nation.

7.2.2. 5 U.S.C. §7322. Definitions
For the purpose of this subchapter--

(1) “employee’ means any individual, other than the President and the Vice President,
employed or holding office in--

{A) an Executive agency other than the Government Accouniability Office;
. {B) a position within the competitive service which is not in an Executive agency; or

(C) the government of the District of Columbia, other than the Mayor or a member of the
City Council or the Recorder-of Deeds;

but does not include a member of the uniformed services;
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(A) No employee described under subparagraph (B) (except one appointed by the President,
by and with the advice and consent of the Senate), may take an active part in political
management or political campaigns.

(B) The provisions of subparagraph (A} shall apply to--
(i) an employee of--
(I} the Federal Election Commission or the Election Assistance Commission;
(IT) the Federal Bureau of Investigation;
(1II) the Secret Service; '
(IV) the Central Intelligenée Agency;
(V) the National Security Council;
(V1) the National Security Agency;
(V1I) the Defense Intelligence Agency;
(VIII) the Merit Systems Protection Board,
(IX) the Office of Special Counsel;
(X) the Office of Criminal Investigation of the Internal Revenue Service;
(XI) the Office of Investigative Programs of the United States Customs Service;
(XII) the Office of Law Enforcement of the Bureau of Alcohol, Tobacco, and Firearms;

(XII) the National Geospatial-Intelligence Agency; or [FN1 So in original. The word
or” probably should not appear.

(X1V) the Office of the Director of National lnte!ligence; or

(ii) a person employed in a position described under section 3132(a)(4), 5372, 5372a, or
5372b of title 5, United States Code.

[section omitted--not applicable to FBI employees]

(4) For purposes of this subsection, the term “active part in political management or in a
political campaign” means those acts of political management or political campaigning which
were prohibited for employees of the competitive service before July 19, 1940, by
determinations of the Civil Service Commission under the rules prescribed by the President.

{c) An employee retains the right to vote as he chooses and to express his opinion on political
subjects and candidates.

7.2.4. 5US.C. §7324. Political activities on duty; prohkibition

(2} An employee may not engage in political activity--
(1) while the employee is on duty; )
{2) in any room or building occupied in the discharge of official duties by an individual
employed or holding office in the Government of the United States or any agency or
instrumentality thereof;
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Political Action Committee means any committee, association, or organization (whether or not
incorporated) which accepts contributions or makes expenditures for the purpose of influencing,
or attempting to influence, the nomination or election of one or more individuals to Federal,
State, or local elective public office.

Political activity means an activity directed toward the success or failure of a political party,
candidate for partisan political office, or partisan political group.

Political contribution means any gift, subscription, loan, advance, or deposit of money or
anything of value, made for any political purpose.

{a) A political contribution includes:

(1) Any contract, promise, or agreement, express or implied, whether or not legally
enforceable, to make a contribution for any political purpose;

(2) Any payment by any person, other than a candidate or a political party or affiliated
organization, of compensation for the personal services of another person which are rendered
to any candidate or political party or affiliated organization without charge for any political
purpose; and

-

(3) The provision of personal services, paid or unpaid, for any political purpose. -

(b) A political contribution does not include the value of services provided without compensation
by any individual who volunteers on behaif of any candidate, campaign, political party, or
partisan political group.

Political management means the direction or supervision of a partisan political group or
campaign for partisan political office.

Political party means a natlonal political party, a State political party, or an affiliated
organization.

Political purpose means an objective of promoting or opposing a political party, candidate for
partisan political office, or partisan political group.

Receive means to come into possession of something from a person officially on behalf of a
candidate, a campaign, a political party, or a partisan political group, but does not include
ministerial activities which precede or follow this official act.

Recurrent means occurring frequently, or periodically on a regular basis.

Room or building f)ccupied in the discharge of official duties by an individual employed or
holding office in the Government of the United States or any agency thereof includes, but is not
limited to:

(1) Any Federally owned space (including, but not limited to, “public buildings” as defined in
40 U.S.C. 612(1)) or Federally leased space in which Federal employees perform official
duties on a regular basis;

(2) Public areas as defined in 40 U.S.C. 490(a)(17) and 41 CFR 101-20.003 of bu11d1ngs under
the custody and control of the General Services Administration.

(3) A room or building occupied in the discharge of official duties by an individual employed
or holding office in the Government of the United States or any agency thereof does not
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Example I: An employee, or a noncareer SES employee who is subject to subpart D of part 734,
may attend a political convention or rally solely as a spectator. However, the employee and
noncareer SES employee may nof participate in demonsirations or parades which are sponsored
by a political party, a partisan political group, or an individual who is running for nomination to
be a candidate for partisan political office.

Example 2: An employee may attend a political party’s annual barbecue, but he or she may not
organize, distribute invitations to, or sell tickets to the barbecue.

Example 3: An employee who desires to contribute to a political action committee through an
allotment personally may obtain blank direct deposit forms from his or her payroll office. The
employee may not complete the direct deposit form while he or she is on duty, on Federal
property, or in a Federally owned or leased vehicle. The employee also may not personally
deliver his or her completed direct deposit form, or the completed direct deposit form of another
employee, fo his or her payroll office. However, the employee may mail the completed form to
his or her agency payroll office.

- 1.4.5. S5 C.F.R. §734.405 Campaigning for a spouse or family member.

An [FBI employee] who is the spouse or family member of either a candidate for partisan
political office, or a candidate for political party office, may appear in photographs of the
candidate’s family which might appear in a political advertisement, a broadcast, campaign
literature, or similar material. A spouse or a family member who is covered by the Hatch Act
Reform Amendments also may attend political functions with the candidate. However, the
spouse or family member may not distribute campaign literature or solicit, accept, or receive
political contributions.

Example 1: An employee who is the spouse of a candidate for partisan political office may sland
in the receiving line and sit at the head table during a political dinner honoring the spouse.

Example 2. An employee who is the daughter of a candidate for partisan political office may
appear in a family photograph which is printed in a campafgn flier, but she may not distribute
the flier at a campaign rall y.

7.4.6. 5 C.F.R. §734.406 Participation in political activities while on duty, in
uniform, in any room or building occupied in the dlscharge of official duties,
or using a Federal vehicle; prohibition.

(a) An [FBI employee] may not participate in political activities:
{1) While he or she is on duty;

(2) While he or she is wearing a uniform, badge, or insignia that identifies the employing
agency or instrumentality or the position of the employee;

(3) While he or she is in any room or building occupied in the discharge of official duties by an
individual employed or holding office in the Government of the United States or any agency or
instrumentality thereof; or

(4) While using a Government-owned or leased vehicle or while using'a privately owned
vehicle in the discharge of official duties.
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Example |: An employee who uses his or her privately owned vehicle on a recurrent basis for
official business may place a bumper sticker on the vehicle, as long as he or she covers the
bumper sticker while the vehicle is being used for official duties.

Example 2: An employee who uses his or her privately owned vehicle on official business, must
cover any partisan political bumper sticker while the vehicle is being used for official duties, if
the vehicle is clearly identified as being on official business. :

Example 3: An employee or career SES employee who uses his or her privately owned vehicle
only on an occasional basis to drive to another Federal agency for a meeting, or 1o fake a
training course, is not required to cover a partisan political bumper sticker on his or her vehicle.

Example 4: An employee may not place a pa.rtisan political bumper sticker on any Government
owned or Government leased vehicle.

Example 5: An employee may place a bumper sticker on his or her privately owned vehicle and
park the vehicle in a parking lot of an agency or instrumentality of the United States Government
or in a non-Federal facility for which the employee receives a subsidy from his or her employing
agency or instrumentality.

Example 6: An employee, or noncareer SES employee who is subject to subpart D of this part |
734, may not wear partisan political buttons or display partisan political pictures, signs,
stickers, or badges while he or she is on duty or at his or her place of work.

Example 7. An employee who contributes financially to a political action committee through a
voluntary allotment made under § 550.311(b) of this title may not complete the direct deposit
Jorms while he or she is on duty, in a “room or building” defined in 5 CF.R. §734.101, orina
Federally owned or leased vehicle.

Example 8: An employee who contributes financially to a political action committee may not
personally deliver his or her completed direct deposit form, or the completed direct deposit form
of another employee, 1o the payroll employees who would process or administer such forms.
However, the employee may mail his or her direct deposit form to his or her agency payroll

office.
(b) [Reserved]

7.4.7. S5 C.F.R. §734.407 Use of official authority; prohibition.

An [FBI employee] may not use his or her official authority or influence for the purpose of
interfering with or affecting the result of an election.

7.4.8. S5 C.F.R. §734.408 Participation in political management and political
campaigning; prohibitions.

An [FBI employee] may not take an active part in political management or in a political
campaign, except as permitted by subpart D of this part.

749. 5CFR. §734 .409 Participation in political orgamzat:ons prohibitions.
An [FBI employee] may not:

(a) Serve as an officer of a political party, a member of a national, State, or local committee of a
political party, an officer or member of a committee of a partisan political group, or be a
candidate for any of these positions;
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{b) Organize or reorganize a political party organization or partisan political group;
(c) Serve as a delegate, alternate, or proxy to a political party convention; and

(d) Address a convention, caucus, rally, or similar gathering of a political party or partisan
political group in support of or in opposition to a candidate for partisan political office or
political party office, if such address is done in concert with such a candidate, political party, or
partisan political group.

7.4.10. 5 C.F.R. §734.410 Participation in political fundraising; prohibitions.
An [FBI employee] may not:
(a) Solicit, accept, or receive political contributions; or

(b) Organize, sell tickets to, promote, or actively participate in a fundraising activity of a
candidate for partisan political office or of a political party, or partisan political group.

7.4.11. 5 C.F.R. §734.411 Participation in political campaigning; prohibitions.
An [FBI employee] may not:

(a) Take an active part in managing the political campaign of a candidate for partisan political
office or a candidate for political party office;

{b) Campaign for partisan political office;

(c) Canvass for votes in support of or in opposition to a candidate for partisan political office or a
candidate for political party office, if such canvassing is done in concert with such a candidate,
or of a political party, or partisan political group;

(d) Endorse or oppose a candidate for partisan political office or a candidate for political party
office in a political advertisement, broadcast, campaign literature, or similar material if such
endorsement or opposition is done in concert with such a candidate, political party, or partisan
political group;

(e) Initiate or circulate a partisan nominating petition.

7.4.12. 5 C.F.R. §734.412 Participation in elections; probibitions.
An [FBI employee] may not:
(a) Be a candidate for partisan political office;

{b) Act as recorder, watcher, challenger, or similar officer at polling places in concert with a
political party, partisan political group, or a candidate for partisan political office;

(c) Drive voters to polling places in concert with a political party, partisan political group, or a
candidate for partisan political office.

7.4.13. Subpart G. Related Statutes and Executive Orders
7.4.13.1. 5C.F.R. §734.701 General.

In addition to the provisions reguiating political activity set forth in subparts A through G of this
part, there are a number of statutes and Executive orders that establish standards to which the
political activity of an employee, a Federal labor organization, a Federal employee organization,
and a multicandidate political committee must conform. The list set forth in 5 C.F.R. §734.702
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references some of the more significant of those statutes. It is not comprehensive and includes
only references to statutes of general applicability.

74.132. 5 C.F.R. §734.702 Related statutes and Executive orders.

{(a) The prohibition against offering anything of value in consideration of the use or promise of
use of influence to procure appointive office (18 U.S.C. 210).

{b) The prohibition against solicitation or acceptance of anything of value to obtain public office
for another (18 U.S.C. 211).

{c) The prohibition against intimidating, threatening, or coercing voters in Federal elections (18
U.S.C. 594).

(d) The prohibition against use of official authority to interfere with a Federal election by a
person employed in any administrative position by the United States in connection with any
activity financed in whole or in part by Federal funds (18 U.S.C. 595).

(e) The prohibition against the promise of employment, compensation, or benefits from Federal
funds in exchange for political activity (18 U.S5.C. 600).

(f) The prohibition against the deprivation of or threat of deprivation of employment in exchange
for political contributions (18 U.S.C. 601).

{g) The prohibition against soliciting political contributions (18 U.S.C. 602).
(h) The prohibition against making certain political contributions (18 U.S.C. 603).

(i) The prohibition against soliciting or receiving assessments, subscriptions, or contributions for
political purposes from persons on Federal relief or work relief (18 U.S.C. 604).

() The prohibition against disclosing and receiving lists or names of persons on relief for
political purposes (18 U.S.C. 605).

(k) The prohibition against intimidating employees to give or withhold a political contribution
(18 US.C. 606).

(I) The prohibition against soliciting political contributions in navy yards, forts, or arsenals {18
U.S.C. 607).

{m) The prohibition against coercing employees of the Federal Government to engage in, or not
to engage in, any political activity (18 U.S.C. 610).

(n) The prohibition against certain personnel practices (5 U.S.C. 2302).

{o0) The prohibition against making, requesting, considering, or accepting political
recommendations (5 U.S.C. 3303).

(p) The prohibitions against misuse of 2a Government vehicle (31 U.S.C. 1344).

(q) The requirements and prohibitions stated in the Federal Election Campaign Act (2 U.S.C.
431-455).

(r) The prohibitions against soliciting for gifts to superiars, giving donations for such gifts, and
accepting gifts from employees who receive a lower rate of pay (5 U.S.C. 7351).
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(s) The prohibitions against soliciting or acce'pting things of value from specified persons (5
U.S.C. 7353).

(t) The prohibitions and rcquiremehts stated in the Ethics in Government Act of 1978 (5 U.S.C.
App.) and Executive Order 12674 (54 FR 15159-15162; 3 CFR 1989 Comp. 215-218) as
modified by Executive Order 12731 (55 FR 42547-42550; 3 CFR 1990 Comp. 306-311).

7.5. FBI Employee Involvement in Partisan Political Activities

See Ethics Guide Reference Library for “The Do’s a.nd Don’t’s Concemning FBI Employees and
Political Activity,” which provides a list of political activities that FBI employees may and may
not be involved in.

7.5.1. Social Media and the Hatch Act

The U.S. Office of Special Counsel has provided guidance to federal employees {(FBI)
concerning involvement in partisan political activities through the use of social media (e.g.,
Facebook, Twitter, MySpace, Linkedin, and all other social media sites.) (See Ethics Guide
Reference Library for Frequently Asked Questions Concerning Social Media and the Hatch Act.)

7.6. Other Considerations for FBI Employees

a. The Hatch Act applies to all FBI employees at all times. Even if an employee is on annual
leave or leave without pay, the employee is still subject to the restrictions of the Hatch Act.

b. FBI employees may never wear FBI indicia (hat, jacket, badge...etc), refer to their FBI
employment or otherwise use the authority of their office or official position in any manner that
would tend to indicate endorsement of a ca.mpaign or candidate by the FBI. In short, you cannot
use your official FBI position or any influence a.rlsmg from your F ederal position to affect the
result of any election or in concert with any campaign.

¢. An FBI employee who is the spouse/child of an individual campaigning for a partisan political
office has specific limitations on his or her participation and must carefully review “The Do’s
and Don’t’s Concerning FBI Employees and Political Activity,” referenced above, and consult
his or her Ethics Counselor or OIC Ethics attorneys if he or she has any doubt or question about
the propriety of a given action.
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Note: This section does not prohibit fundraising for a political party, candidate for partisan
political office, or partisan political group. However, there are statutory restrictions that
apply to political fundraising. For example, under the Hatch Act Reform Amendments of
1993, at 5 U.S.C. 7323(a), employees may not knowingly solicit, accept, or receive a
political contribution from any person, except under limited circumstances. In addition,
employees are prohibited by 18 U.S.C. 607 from soliciting or receiving political
contributions in Federal offices, and, except as permitted by the Hatch Act Reform
Amendments, are prohibited by 18 U.S.C. 602 from knowingly soliciting political
contributions from other employees.

Example 1: The Secretary of Transportation has been asked to serve as master of ceremonies for
an All-Star Gala. Tickets to the event cost §150 and are tax deductible as a charitable donation,
with proceeds to be donated to a local hospital. By serving as master of ceremonies, the
Secretary would be participating in fundraising. '

(3) Official speech means a speech given by an employee in his official capacity on a subject
matter that relates to his official duties, provided that the employee's agency has determined
that the event at which the speech is to be given provides an appropriate forum for the
dissemination of the information to be presented and provided that the employee does not
request donations or other support for the nonprofit organization. Subject matter relates to an
employee's official duties if it focuses specifically on the employee's official duties, on the
responsibilities, programs, or operations of the employee's agency as described in
§2635.807(a)(2)(i)(E), or on matters of Administration policy on which the employee has
been authorized to speak.

-Example 1: The Secretary of Labor is invited to speak at a banguet honoring a distinguished
labor leader, the proceeds of which will benefit a nonprofit organization that assists homeless
Jfamilies. She devotes a major portion of her speech to the Administration's Points of Light
initiative, an effort to encourage citizens to volunteer their time to help solve serious social
problems. Because she is authorized to speak on Administration policy, her remarks at the
banquet are an official speech. However, the Secretary would be engaged in fundraising if she
were to conclude her official speech with a request for donations to the nonprofit organization.

Example 2: A charitable organization is sponsoring a two-day tennis fournament at a country
club in the Washington, DC area to raise funds for recreational programs for learning disabled
children. The organization has invited the Secretary of Education to give a speech on federally
Junded special education programs at the awards dinner fo be held at the conclusion of the
tournament and a determination has been made that the dinner is an appropriate forum for the
particular speech. The Secretary may speak at the dinner and, under §2635.204(g)(1), he may
partake of the meal provided to him at the dinner.

Example 3: An FBI ASAC has been asked to speak about terrorist funding schemes to a group of
banking industry executives during a dinner to raise funds for families of the victims of the 9/1]
attacks. Prior to approving such a request, the ASAC s SAC must determine that the appearance
of endorsement created by the FBI's participation in the event is outweighed by the FBI's official
interest in delivering this particular message to this particular audience. If the SAC makes such

a determination, then the ASAC may give the speech. Delivery of the speech would not constitute
“participation” within the meaning of the rule since it would be an official speech. The ASAC,
however, may not participate in or encourage the fundraising or otherwise endorse the cause for
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holes of golf in a foursome with the Secretary of the Navy.

Example 2: An employee of the Merit Systems Protection Board may not use the agency's
photocopier to reproduce fundraising literature for her son's private school. Such use of the
photocopier would violate the standards at §2635.704 regarding use of Government property.

Example 3: An Assistant Attorney General may not sign a letter soliciting funds for a homeless
shelter as "John Doe, Assistant Attorney General.”" He also may not sign a letter with just his
signature, "John Doe, " soliciting funds from a prohibited source, unless the letter is one of many
identical, mass-produced letters addressed to a large group where the solicitation is rot known
to him to be targeted at persons who are either prohibited sources or subordinates.

8.2.2. 5C.F.R. §950 Solicitation of Federal Civilian and Uniformed Service
Personnel for Contributions to Private Voluntary Organizations

(Portions of the regulations that relate to the Standards of Conduct are reproduced below.)
8.2.2.1. 5 C.F.R. §950.102 Scope of the Combined Federal Campaign

{a) The CFC is the only authorized solicitation of employees in the Federal workplace on behalf
of charitable organizations. A campaign may be conducted during a period, as determined by the
LFCC, from September 1 through December 15 at every Federal agency in the campaign
community in accordance with these regulations. Except as provided in this section, no other
solicitation on behalf of charitable organizations may be conducted in the Federal workplace.
Upon written request, the Director [of the Office of Personnel Management; not the Director of
. the Federal Bureau of Investigation] may grant permission for solicitations of Federal
employees, outside the CFC, in support of victims in cases of emergencies and disasters.
Emergencies and disasters are defined as any hurricane, tornado storm, flood, high water, wind-
driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide,
snowstorm, drought, fire, explosion, or other catastrophe in any part of the worid. No such
permissions will be granted for such solicitations during the period September 1 through
December 13, except at the discretion of the Director upon a showing of extraordinary
circumstances.

Example: An FBI employee has a daughter involved in her school band. The Band has organized
a candy bar sales fundraiser to pay for their trips to football games. The employee brings a box
of the candy bars into the office and puts it on her desk with a sheet describing the fundraiser
and asking employees to take a candy bar for a dollar. This activity constitutes fundraising and
is generally prohibited in the FBI workspace.

(b) These regulations do not apply to the collection of gifts-in-kind, such as food, clothing and
toys, or to the solicitation of Federal employees outside of the Federal workplace as defined by
the applicable Agency Head consistent with General Services Administration regulations and
any other applicable laws or regulations. .

The “gifts-in-kind” fundraising exception (5 C.F.R. §950.102 (b)) does not allow for-the
collection of cash. The only exception to the "no cash” rule is when a properly authorized “gifts-
- in-kind” collection event solicits funds reasonably designed to cover the expenses of shipment or
transportation of “in-kind” donations.
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{(d) Heads of departments or agencies may establish policies and procedures applicable to
solicitations conducted by organizations composed of civilian employees or members of the
uniformed services among their own members for organizational support or for the benefit of
welfare funds for their members. Such solicitations are not subject to these regulations, and
therefore do not require permission of the Director.

FBIRA Operation and Authority

FBIRA activities have been officially recognized by the FBI for many years. While FBIRAs are
organizationally independent from the FBI, they may be authorized by SAC's and Division
Heads to fundraise within the federal workplace under the "amongst our own, for our own"
exception.

FBI employees permitted to conduct fundraising within the federal workplace under the auspices
of the FBIRA must not violate the Standards of Conduct or other federal regulations.

Example I: An authorized FBIRA "'store"” (a small vestibule area where food items and
memorabilia is sold) in a Field Office is selling candy to support a local High School band (one
of the RA employees has a child in the Band). The FBIRA is not authorized to engage in
Sundraising for an outside organization.

Example 2: An FBI employee requests permission to approach local businesses to request
donations of items for the FBIRA to sell as a fundraiser. FBI employees are prohibited from
soliciting gifts using their FBI status (see section 4.2 of this Guide for more information on gift
solicitation), so this activity may not be approved.

FBI Policy on Approving Fundraising Activities in the FBI Workplace

Approval authority for “gifts-in-kind” and “amongst our own, for our own” fundraising activities
can be found in 5 C.F.R. Part 950. In the FBI, the head of the division or field office in which the
proposed fundraising (either “in-kind” or “amongst our own for our own™) is to occur may
approve the activity, If, however, the proposal is to collect funds from more than a single office
or division, then the AD, HRD must review and approve the proposal before it may proceed.
Among others, the following factors should be considered:

¢ Proposed geographic and temporal scope of collection activity;

s Extent to which it will interfere with the conduct of FBI business or divert employees
away from their official duties;

e  Whether the funds will be used for humanitarian purposes; and

s  Whether there are alternatives to collection in the FBI workspace.
If approved, such fundraising activities should only use a reasonable amount of Government time
and resources. See 4.7.5.3 of this Guide (regarding “de minimis” use of Government time and
TESOUrces).

Fundraising Limitations, Employee engaging in “gifts-in-kind” and “amongst our own, for our
own” solicitations must; '

(1) Not personally solicit funds or other support from subordinates or non-Federal personnel;

(2) Ensure that the fundraising is conducted using methods that permit true voluntary giving; and
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(3) Reserve to the individual the option of disclosing any gift or keeping it confidential. See also
section 8.2.2.5 of this Guide.

Example 1: Employees in an FBI Field Office wish to start a "flower fund” where an employee
will collect funds, at intervals determined by the use of the funds, to be used to get flowers for
employees who are hospitalized or have children or whose family members pass away. The
employees request and receive appropriate authorization to conduct the activity. Such an "ad
hoc" group is an "organization composed of federal employees” under the rule and the
Sundraising effort falls under the "amongst our own, for our own" exception.

Example 2: Employees in an FBIRA ask for and receive authorization to hold a bake sale to
offset costs of a planned office holiday party. Such an "ad hoc" group is likewise an
"organization composed of federal employees™ under the rule and the fundraising effort falls
under the "amongst our own, for our own" exception.

Example 3: A group of employees within a Division who wish to raise money for several FBI
employees affected by a hurricane would also be able, with proper authorization, to collect funds
under this exception. Contrast this to a scenario where the same group of employees wishes to
collect funds to give to hurricane victims who are not FBI employees. In this latter scenario, the
exception would not apply and the fundraising may not be authorized.

8.2.2.2. 5 C.F.R. §950.103 Establishing a Local Campaign

(g) Current Federal civilian and active duty military employees may be solicited for
contributions using payroll deduction, checks, money orders, or cash, or by electronic means,
including credit cards, as approved by the Director. Contractor personnel, credit union
employees and other persons present on Federal premises, as well as retired Federal employees,
may make single contributions to the CFC through checks, money orders, or cash, or by
electronic means, including credit cards, as approved by the Director. These non-Federal
personnel may not be solicited, but donations offered by such persons must be accepted by the
local campaigns. '

82.23. 5 C.F.R. §950.109 Avoidance of Conflict of Interest

Any Federal employee who serves on the LECC, on the eligibility committee, or as a Federal
agency fundraising program coordinator, must not serve in any official capacity in any
organization that serves as the PCFO of the local CFC, or participate in any decisions where,
because of membership on the board or other affiliation with a charitable organization, there
could be or appear to be a conflict of interest under any statute, regulation, Executive order, or
applicable agency standards of conduct. Under no circumstances may an LFCC member
affiliated with an organization applying for inclusion on the local list, participate in the eligibility
determinations. '

82.24. SCUF.R. §950.110 Prohibited Discrimination
Discrimination for or against any individual or group on account of race, color, religion, sex,
national origin, age, handicap, or political affiliation is prohibited in all aspects of the
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management and the execution of the CFC. Nothing herein denies eligibility to any organization,
which is otherwise eligible under this part to participate in the CFC, merely because such
organization is organized by, on behalf of, or to serve persons of a particular race, color, religion,
sex, national origin, age, or handicap.

8.2.25. 5 C.F.R. §950.602 Solicitation Methods

(a) Employee solicitations shall be conducted during duty hours using methods that permit true
voluntary giving and shall reserve to the individual the option of disclosing any gift or keeping it
confidential. Campaign kick-offs, victory events, awards, and other non-solicitation events to
build support for the CFC are encouraged.

(b) Special CFC fundraising events, such as raffles (See subsection 8.2.3.), lotteries, auctions,
bake sales, carnivals, athletic events, or other activities not specifically provided for in these
regulations are permitted during the campaign period if approved by the appropriate agency head
or government official, consistent with agency ethics regulations. CFC special fundraising events
should be undertaken in the spirit of generating interest in the CFC and be open to all individuals
without regard to whether an individual participates in the CFC. Chances to win must be
disassociated from amount of contributions, if any. Raffle prizes should be modest in nature and
value. Examples of appropriate raffle prizes may include opportunities for lunch with Agency
Officials, agency parking spaces for a specific time period, and gifts of minimal financial value.
Any special CFC fundraising event and prize or gift should be approved in advance by the
Agency's ethics official, '

FBI Pre-approval of Certain Special CFC Fundraising Events :
The FBI's Deputy Designated Agency Ethics Official (DDAEO) hereby approves silent
auctions; baked goods/food/book sales, carnivals, and athletic events held in support of the
CFC, provided that the designated approvat authority (as found in the Ethics Guide
Reference Library under Delegation of FBI Authority to Approve Fundraising) finds these
activities meet each of the following five criteria;

(1) Management approval is granted for the proposed event;
(2) Solicitation of outside sources (for prizes or other incentives) has not occurred;
(3) Event prizes do not exceed an aggregate market value of $350.00;

(4) The event/activity does not involve nor otherwise constitute gambling. {See
subsection 8.2.3.) ; and

(5) The event complies with all applicable state and local laws.

Special CFC fundraising events that fail to meet the specified criteria are prohibited absent
specific advance approval from the FBI's DDAEO,

(c) In all approved special fundraising events the donor must have the option of designating to a
specific participating organization or federation or be advised that the donation will be counted
as an undesignated contribution and distributed according to these regulations.
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8.2.3. 5C.F.R. §735.201 What are the Restrictions on Gambling?

(a) While on Government-owned or leased property or on duty for the Government, an empioyee
shall not conduct or participate in any gambling activity, including operating a gambling device,
conducting a lottery or pool, participating in a game for money or property, or selling or
purchasing a numbers slip or ticket.

In planning “games” of chance (e.g., raffles, lotteries, or door-prizes), gambling must be avoided.
The following three elements constitute gambling that is prohibited under the regulation:

e The participant is wagering something of value (usually money};
¢ Inorder to participate in an event involving chance; and

e [tresults in an award or prize |
Examples of Permissible Activity:

¢ Everyone attending a hot dog lunch who purchases a hot dog gets a chance to win a
Starbucks gift card (or some nominal item).

» Everyone who tumns in a pledge card (whether containing a pledge or not) by XXX date is
eligible to win movie passes.

» Everyone who walks in the door where an event is being held gets an opportunity to win
a nominal door prize. '

Example of Impermissible Activity: _
e XYZ Unit has planned a raffle and employees are encouraged to purchase a ticket fora
nominal fee for a chance to win a prize,

(b) This section does not preclude activities:
{1) Necessitated by an employee's official duties; or

(2) Occurring under section 7 of Executive Order 12353 and similar agency-approved
activities.

8.2.4. 41 C.F.R. §102-74.410 What is the Policy Concerning Soliciting, Vending And
Debt Collection? :

All persons entering in or on Federal property are prohibited from soliciting alms (including
money and non-monetary items) or commercial or political donations, vending merchandise of
all kinds, displaying or distributing commercial advertising, or collecting private debts, except
for--

(a) National or local drives for funds for welfare, health or other purposes as authorized by 5
C.F.R. part section 950, entitled "Solicitation Of Federal Civilian And Uniformed Service
Personnel For Contributions To Private Voluntary Organizations,” and sponsored or approved by
the occupant agencies;

(b) Concessions or personal notices posted by employees on authorized bulletin boards;
(c) Solicitation of labor organization membership or dues authorized by occupant agencies
under the Civil Service Reform Act of 1978 (Pub.L. 95- 454);
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(d) Lessee, or its agents and employees, with respect to space leased for commercial, cultural,
educational, or recreational use under 40 U.8.C. 581(h). Public areas of GSA-controlled property
may be used for other activities in accordance with subpart D of this part;

(e) Collection of non-monetary items that are sponsored or approved by the occupant agencies;
and '

{f) Commercial activities sponsored by recognized Federal employee associations and on-site
‘child care centers.

8.2.5. 41 C.F.R. §102-71.20 What Definitions Apply To GSA's Real Property
Policies?

The following definitions apply to GSA'’s real property policies:

Federal agency buildings manager means the buildings manager employed by GSA or a Federal
agency that has been delegated real property management and operation authority from GSA.

Nonprofit organization means an organization identified in 26 U.S.C. 501(c).

Public area means any area of a building under the control and custody of GSA that is ordinarily
open to members of the public, including lobbies, courtyards, auditoriums, meeting rooms, and
other such areas not assigned to a lessee or occupant agency. See 41 C.F.R. §102-71.20.

8.3. DOJ Summary of Rules on Fundraising Memo, May 1998
(See Ethics Guide Reference Library for DOJ Summary of Fundraising Rules.)
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9. Ethics Training

Legend

Black font: Statutory, Office of Government Ethlcs and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

9.1. Government Ethics Training Requirements
See 5 C.F.R. §2638 for Federal Regulations regarding Ethics Training requirements..
9.1.1. Initial Ethics/Entry on Duty (EOD) Orientation for all New FBI Employees.

a. Within 90 days from the time an FBI employee begins work, the Bureau is required by
regulation to provide each employee with at least one hour of Ethics training.

b. This training must, at a minimum, include a discussion and/or a copy of: ,

1. The Standards of Conduct and agency supplemental standards (see Section 4.7.5, 4.8.4 and
4.8.5 for these Departmental regulations); or summaries of the Standards of Ethical Conduct
for Employees of the Executive Branch, any DOJ supplemental standards, and the 14 General
Principles of Ethical Conduct for Federal personnel to keep; and,

2, Information where this Ethics Guide is available to the employee.

3. Information regarding the names, titles, office addresses and telephone numbers of the
DEAOQ, FBI’'s DDEAQO, OIC Ethics Attorneys, Ethics Counselors and the CDC. This contact
information is always available on the OIC Website at:

b7E 3

c. All new employees, both agents and professional staff, who complete the Onboardin g New
Employee (ONE) Program receive the required ethics training and additional guidance
referenced above, They do not require additional training when they enter into their respective
divisions.
d. If a new employee does not complete the ONE Program, ethics training must be provided to
the employee by: _

1. The CDC, if employee is located in a field office.

2. The OIC, if employee is located at HQ.

e. If directed by the FBI DDAEQ, new employees may be required to view ethics training tapes -
or recorded lectures provided by the DDAEOQ to meet this requirement.

9.1.2. Annual Ethics Training for FBI Financial Disclosure Filers.
9.1.2.1.  Training Requirements |

a, Under OGE Regulations, 5 C.F.R. §§2638.704 and 705, FBI Ethics Financial Disclosure filers
must receive at least one hour of annual ethics training. This includes any employee required to
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file an Ethics Public Financial Disclosure Report (OGE-278) (e.g., all Senior Executive Service
and Senior Level employees) and any individual required to file an Ethics Confidential Financial
Disclosure Report (OGE-450) or a “Conflict of Interest Certification” Form. (See Chapter 5 on
Financial Disclosure reporting).

b. This training is unrelated to Security-based Financial Reporting disclosures.
¢. The annual ethics training must include, at a minimum, a review of;

1. The Principles (also known as the Bedrock Standards of Conduct);

2. The Standards of Conduct;

3. Any agency supplemental standards (see Section 4.7.5, 4.8.4 and 4.8.5 for these Department
of Justice regulations);

4. The Federal conflict of interest statutes; and

5. Information regarding the names, titles, office addresses and telephone numbers of the DOJ
DEAO, FBI’s DDEAOQO, OIC Ethics Attorneys, Ethics Counselors and the CDC. This contact
information is always available on the QIC Website.

9.1.2.2. Training Methods and Procedures

a. Verbal Training Defined. Verbal training includes lectures and videos presented in person by a
qualified ethics instructor (e.g., an instructor approved by the FBI Deputy DAEQ in Section
2.2.3 of this Guide). Verbal training also includes live broadcasts of such presentations, provided
there is either a:

1. Capability to call in questions to the presenter; or

2. Qualified instructor available to the employee during and immediately after the training to
answer questions.

b. Training Methods by Type of Financial Disclosure Filer

1. Public filers (OGE-278 Report filers). In order for OGE-278 Ethics Filers to meet their
annual “verbal” SOC training requirement they must complete at least one hour of one of the
following forms of training:

A. Attendance at an Ethics training lecture, Webcast or video teleconference that meets the
requirements noted in paragraph a above.

B. Although attending a lecture or viewing a live Webcast or VTC training is preferred, an
OGE-278 Ethics Filer may also complete alternative Ethics training. To meet the “verbal”
training requirement, however, such altemative training must be pre-approved by a qualified
Ethics Instructor and conducted with either that Instructor present or available by phone or
other direct electronic means to answer any questions that may arise. Such training may
include, but is not limited to, the *“Other Training Resources” listed below.

2. Confidential filers and Conflict of Interest Certification Form Filers (OGE Form 450
and CIC Report filers) must receive annual Ethics training as follows:
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A. Verbal Training. OGE Form 450 and CIC filers must receive at least one hour of
‘“verbal” training once every three years that meets the same standards in paragraph one
above. In the FB], this “verbal” training requirement occurs in 2006, 2009, 2012 ... etc.

B. Alternative Training. For years in which verbal training is not required, these Filers (as
well as all FBI employees) are encouraged to attend “verbal” annual live or real time
Webcast/VTC training whenever possible. When this cannot be done, OGE Form 450 and
CIC filers may meet their annual training requirements by any of the methods noted for OGE
278 filers above, but these filers are not required to have a qualified Ethics Instructor present
or on standby. All employees are encouraged to contact an Ethics Instructor with any
questions that may arise during their training.

9.1.2.3.  FBI Training Resources.

a. Qualified Ethics Instructors. FBI qualified Ethics Instructors are listed on the Ethics and
Integrity Program Website at:

b7E 3

b. Training Available from FBIHQ. FBIHQ generally presents “live” training meeting all the
above requirements in the fall of each calendar year. The training is generally made available to
Quantico, CJIS, and Field Offices via VTC and Web simulcast. During this training, in-person
attendees will be able to ask the Ethics Instructor questions. Remote viewers will be able to reach
a qualified Ethics Instructor by phone during these training sessions so they can fulfill “verbal”
training requirements. '

¢. Certification Form. An ethics training certification form has been created to assist CDC’s and
division Ethics coordinators to document accomplishment of this training requirement by Ethics
Filers. Use of this form is left to the discretion of each division. See Ethics Guide Reference
Library for Model Annual Training Completion Form

d. Other Training Resources. Alternative methods of meeting the above training requirements
‘include, but are not limited to: '

1. Qualifying computer, virtual or web-based training found on the Office of Government
Ethics (OGE) website at: <http//www.usoge.gov/> or one of their numerous links to other
qualified training that may be found on other Federal Government ethics sites.

2. Reviewing any OGE videocassette tape. (Some are found on the FBI Ethics Intranet site at
<http//www.usoge.gov/training/videos_software.aspx>.) :

3. Recorded versions of annual training conducted by qualified Ethics Instructors at FBIHQ or
FBI Ethics Program produced videos are found on the FBI Infranet.

9.1.3. Responsibility for Implementation of Training Requirements.

a. Within the FBI, the FBI DDAEO has responsibility to ensure these training requirements are
met. As the Bureau Ethics Official, the FBI DDAEO is responsible for making required training
and training materials available to FBI ethics counselors and employees.

b. The Training Division and the Humman Resources Division will ensure that all newly hired
Special Agents and professional staff employees receive the required initial ethics orientation.
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Ethics Guidance & References

To view additional ethics guidance and reference documents go to the Ethics Guide Reference
Library.
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