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Mchade-Murtha Amendment: Ethical Stasdasds ¥or
Justice Depariment Atloraeys

Summary

The McDade-Murtha Amendment, 28 U.S.C. 5308, reguires federal prosaecytors

1o folow state and federad rules of profassional resgansibdity in effect & {he states
whess they conyduct their activities, it alse conginues in place the sixty year pid
directive that feaderal prosecutars foliow the ethics rules promuigated by the states in
which they ara-{icensed to practice, froponents clainy the change will confirm that
Tegeral prosecutors must foflow the sarme ethical rules as other imwyers and wil
enbance the prospect of some proteciion against wayward federal prosecutors,
Oppenents charge that 1 will implicitly undermine the Attormey General's awthorily
1o preempt state laws that conflict with federa! law enforcemant interests and that in
dodng s0 & will jespardize the wse of undercover techniques a gainst ierrorisds, drag
kingpins and thild predators hecause of possibie Interpretatians of the so-cajied 5o
coptact rule.

Under the no contact rule, accepted in Wirtually every American jristliction, &

fawyer in represienting a client may "not corsmunicate ebout the subject of the
representation with a person the {nwyer knows 10 be regresented by antther lawyer
im the miatter, uniess the lawyer has the consent of the other lawyer or Hauthorized
by b to oo 30, The nde was dasigned o prevent lawyers from taking unfair
advantage of thedr uptutcred opponents. ‘ -

Fhe fustice Department is troubled by judicial interpretations of the rufe thet _
indicote thut it may apply: {1} in orhminet eoses prior to awrest ar indiciment; {2} 1o
fedderad prosecutars whose ondy contact is through informants, cooperative witnesses,
undercover agents, or federul investigators; {3) evea though the cepresenied ciient
initioted the conlocl; or {4} tocoatocts with the empioyees or sgents of an
mrgonizational torget of o federal pdminisirotive and civil investigation, The coprls
hove thus far repudiated the efforts of the Department ta coaft an exception for federal
prosecutors administratively. '

Simifar concers stmulated by rules covering the disciosure of exculpatory

evidence tothe grand jury std the use of grand jury subpoenas against attormneys seem
to have been eased by infernal guideiines and more favorable wrisprutdence.

At its heart, the debate involves defifiop the etfical bounds within which
Bepariraeni of fustice atforneys must operate and deciding towhor thal fask should
be ausigned.
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