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From: ‘on behalf of
A. Chaber < |
Sent: Monday, March 30, 2015 8:07 AM
To: Dragan, Katarzyna E <DraganKE@state.gov>
Subject: Re: prosba o informacje - z Ambasady USA
RELEASE IN PART
Witam! ‘BG

Jeszcze raz bardzo dziekuje i podaje informacje:

1. Data i miejsce urodzem'a:\ \
2. Kroétki zyciorys zawodowy (moze by¢ naprawde w kilku zdaniach):|

3. Dane kontaktowe:| |

Jako telefon stacjonarny mozemy traktowa¢ numer KPH, tj. 22 423 64 38.
W razie, gdyby potrzebne byty jeszcze jakiekolwiek inne informacje, to prosze o kontakt.
Pozdrawiam,

Agata Chaber

A. Chaber

Prezes Zarzadu | ED

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

tel. +48 22 423 64 38

mob. |

http://redirect state.sbu/?url=www.tfacebook.com/lgbt kph
twitter KPH
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W dniu 30 marca 2015 13:57 uzytkownik Dragan, Katarzyna E <DraganKE(@state.gov> napisat:

Witam serdecznie,

W nawigzaniu do rozmowy telefonicznej, chciatabym uprzejmie prosi¢ o przestanie mi kilku
podstawowych informacji biograficznych, ktore sa niezbedne do nominowania Pani na wyjazd do
Stanow Zjednoczonych. Tak jak wspominatam, niestety, nasza nominacija nie jest jednoznaczna z
wyjazdem - procedura wyboru kandydatéw jest bardzo dluga i konkurencyjna, zglaszani sg

kandydaci przez wszystkie Ambasady USA z calego Swiata, decyzje zapadajg na poziomie
Departamentu Stanu w Waszyngtonie. Mimo wszystko, wydaje nam sig, ze warto sprobowac.

W zwigzku z powyzszym, bytabym wdzigczna o przestanie nastepujacych informacj :
1. Datai miejsce urodzenia

2. Krétki zyciorys zawodowy (moze by¢ naprawde w kilku zdaniach)
3. Dane kontaktowe: e-mail, telefon stacjonarny (jesli jest), tel. komorkowy

Bytabym bardzo wdzigczna za mozliwie szybkg odpowiedz na moje pytania.

Pozdrawiam serdecznie,

Katarzyna Dragan

Political Assistant

American Embassy Warsaw, Poland

Al Ujazdowskie 29/31, 00-540 Warszawa
Tel +48 22504 2536

Tax, +48 22 504 2678

e-mail: DraganKE@state.qov

This email is UNCLASSIFIED.
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From: Marcin Rodzinka ﬁ F B6
Sent: Friday, December 9, 2016 7:48 AM
To: Bremner, Steven A <BremnerSA(@state.gov>; Dragan, Katarzyna E

<DraganKE(@state.gov>
Ce: mmakuchowskaz RELEASE IN PART
Subject: Meeting with KPH Bé
Attach: Przydatne informacje - konferencja Hate no More.pdf, HnM_ProgramPL (1).pdf;,

HateNoMore Conference.pdf; Campaign Against Homophobia UPR good.pdf;
UPR SUMMARY POLAND V DCPM .pdf

Dear Mr Bremner, Ms Dragan,
thank you once again for today's meeting. As a follow up I'm sending to you electronic version of
submitted report to UPR (Universal Periodic Review). We would be thankful for conveying it to your

relevant department.

I'm sending as well agenda and information about mentioned conference. You are of course invited, and
I will make sure that your addresses are updated.

You are more than welcome to contact us on any occasion you need information and comment.
Many thanks,

Marcin Rodzinka

Marcin Rodzinka

Cztonek Zarzadu | Board Member

Kampania Przeciw Homofobii | Campaign Against Homophobia

ul. Solec 30a, 00-403 Warszawa

tel. +48 22 423 64 38

mob. B6
www.kph.org. pl

www.facebook.com/lgbt kph

twitter KPH

Wesprzyj dzialania KPH — przekaz darowizne

LRk
S prreckvy
homotobii

KPH accepts no liability for the content of this email, or for the consequences of any actions taken on the basis of the information provided, unless that
information is subsequently confirmed in writing. If you are not the intended recipient you are notified that disclosing, copying, distributing or taking any
action in reliance on the contents of this information is strictly prohibited.
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IRELEASE IN FULL|

HatelMobMore Conference

Accommodating the Needs of the victims of 506! motivated
hate crimes

Warsaw, 12-13 December 2016,

Prefiminary agenda

Yerme:
Hotel Golden Tulip

U Towarowa 2, Warsaw.

sratbe
homofobit

H

®
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PANEL DISCUISSION: lavel of transposition of the Victims’ Rights

Directive and individus! assessment tools

Moderation: Mickas! Cerulus - Senior Policy Ufficer, BGA-Europe, Belgium

Tamas Dombos, Project Coordinator, Hattar Socisty,
Hungary
Sanita Sile - Policy Researcher in oriminal justice, Latvia
MNatailis Bitiuhove —~ Deputy Director, Human Rights
Monitoring lnstit
Nikica Hamer Vidmar - Head of the Indapendent Service for
Victim and Witness Support, Ministry of justice, Croatia
Fawel Knut - Coordinator of the Legal team, KPH, Poland

o, Lithuania

162G 1750 | PANEL DISCLES

enforcament agencd

fights

Expars:

IOMN: Strengthening cooperation between NGOs and law
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16:00-13:00 | Workshop 1 - Recognition of hate arimes - the circumistances of the
offensas, guestions to witnesses and victims, decisions in proceedings —
Pintr Godrisz, Lambdas Warszawa, Anns Mazurczak, Office of
Commissioner for Human Rights {in Polish}

Workshop 2 - EU toois and mechanisms of moniforing and enhancing the
transposition of VRD for national actors — Michael Cerulus, ILGA - Europs

Waorkshop 3 ~ How to build trust among hate orime actors? Talking about
different parspectives of actors involved: law enforcement agensiss,
NGIYs, victims, state authorities.

Workshop 4 -individual assessmant procadires — good practices and risks
- Tarmas Bomboes, Hatter Society, Hungary

1400~ 1500 Prasentation of

he summaries of the workshops,

sumimary of the conference
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Campaign Against Homophobia

SUBMISSION TO THE UNIVERSAL PERIODIC
REVIEW (THIRD CYCLE)

RELEASE IN FULL

POLAND

Submitting stakeholder:

Campaign Against Homophobia
ul. Solec 30a, 00-403 Warsaw

www. koh.org.pl

telephone: +48 22 423 64 38
fax: +48 22 620 83 37

e-mail: info@kph.org.pl

Summary:

This submission covers the issue of protection from discrimination based on sexual
orientation, gender identity and gender expression in Poland in the years 2012-2016
in areas of access to education, health services and private life/family life.

1. Right to privacy/family life

Recommendations made to Poland during previous cycle of UPR in 2012

1. 90.71. The adoption of policies that safeguard the rights of LGBT people and fight
discrimination based on sexual orientation ( Brazil );

2. To adoptlegislation that recognizes the rights of same-sex couples and of persons
who independently define their gender identity as well as the rights of
transgender persons (69. Australia);

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776795 Date: 08/14/2019
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3. To adoptlegislation enabling same-sex couples to enter into a civil union contract
(97. France);

Despite the fact that all off above mentioned recommendations have not been supported
by polish state, KPH strongly recommends adoption of legislation enabling same sex
couples entering into civil union. Lack of recognition of same sex couples leads to
discrimination

Currently there are no legal measures enabling same sex couples to register their
relationship. Current government's program does not include introduction of civil
partnership or marriage equality. During the previous term of Parliament, three bills on
civil unions were submitted, all by groups of MP. None of them have been gained
majority votes to be further proceeded.

Polish citizens who intend to get a civil partnership or marriage with a same sex partner
encounter barriers when requesting a civil status certificate.

Due to The Law on civil status a person applying for a civil marital status certificate was
required to state the name and the surname of the future spouse. In case when the civil
servant identified the name/surname of the future spouse as a same sex as the applicant,
in some cases they refused the civil status certificate. The reasoning for refusal of
certificates was based on the fact thatart. 18 of Polish Constitution defines marriage as a
relationship of a men and a woman. Therefore, according to Polish law which does not
recognize same sex relationships, applicant is not legally eligible to get a marital status
certificate. Polish legislator decided to amend the law on civil status. The new law?
(came into force on 01.03.2015) enables obtaining civil marital status in two forms,
according to art. 49, a civil marital status not specifying the purpose of its usage and art.
83 certificate obtained in order to confirm applicants legal entitlement to get marriage
abroad. When applying for the civil marital status according to art. 83, applicant has to
specify the name, surname and sex of applicant and the future spouse. In case when sex
of the applicant and the future spouse is the same, the applicant is refused issuing the
certificate.

Several discriminatory have been observed regarding attempts of Polish citizens in same
sex marriages/civil partnerships to obtain a birth certificate for children born outside of
Poland. This discriminatory practice might be expamlified Katherine M. and Zofia M.’s
case. Katherine M. a British citizen and Zofia M, a Polish citizen, who got a civil
partnership in Great Britain. Katherina M. gave birth to their daughter Maria M. In 2011.
In Maria M.’s British birth certificate, Katherine appears as a birth mother, and Zofia M.
as a parent. Zofia M. applied in Registry Office in Lodz for transcription of her daughter’s
birth certificate into the Polish birth registry, however, she was refused the

1

http://isap.sejm.gov.pl/Download;jsessiond=54FBD6FFOCBCBOBEA2BB4F13E94773C8?1d=WDU201400017
41&type=3
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transcription. Lack of transcription of birth certificate makes it impossible to obtain
Polish citizenship. The reasoning of the refusal was based on argument that
transcription of the British birth certificate with two parents of the same sex would be in
contradiction with basic rules of Polish law, as it does not legalize same sex couples and
Polish legal system consolidates traditional model of the family.

Zofia M. has challenged the decision at the Voivoidships Governor’s, Voivoid's
Administrative Court and Supreme Administrative Court, however all instances upheld
the Register’s Office decision. Sofia M. has lodged a complaint in European Court of
Human Rights, the case is pending. Few similar cases are pending for ruling in Polish
courts.

Same sex couples also face institutional discrimination when attempting to change
surname to partner’s. According to The Law on Changes of Names and Surnames, change
of the name has to be justified by an important reason. In some cases, however, Registry
Office refuses to change the name of the applicant when the reason given is being
in a same sex relationship. Registry Office usually justifies the decision reasoning that
same sex partnership is not legal in Poland.

2. Right to privacy/family life

Recommendations made to Poland during previous cvcle of UPR in 2012

1. 90.71. The adoption of policies that safeguard the rights of LGBT people and fight
discrimination based on sexual orientation ( Brazil );

2. 90.67. Guarantee the full enjoyment of the rights of the LGBT community ( Spain
)i

3. To implement reforms giving every citizen the right to the highest attainable
standards of health care on the territory of Poland (110. Australia);

4. To take further steps to promote and protect the human rights of minorities, in
particular in the area of health care, employment and housing (114. Mexico);

All of above mentioned recommendation have been supported by the state.

According to KPH'’s research? and information obtained from its legal and psychological
counseling clients, LGBTI patients in Poland face barriers in access to health services.
Study3 conducted by Ombudsman office proved that more than 20% of LGBTI patients
face discrimination within healthcare system. Among frequently violated patients' rights

? Social Situation of LGBT in Poland, KPH, Lambda Waszawa, Trans-Fuzja, 2012, p. 56-60,

http://www kph.org.pl/publikacje/Raport_badania L.GBT do netu.pdf

* Equal treatment perceived by non-heterosexual patients in healthcare, Polish Ombudsman Office,

20 14https://'www.rpo.gov.pl/sites/default/files/BIULETYN RZECZNIKA PRAW _OBYWATELSKICH 2014
nr 7.pdf
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in relation to LGBT people were the access to the information for the significant other,
the right to dignity and privacy, and the right to healthcare services at the highest
possible level 4

Problem partially stems from lack of curricula regarding LGBT issues in medical
universities which was proven by KPH’s monitoring (attachment nr 2).

Large proportion of medical practitioners see homosexuality as a pathological problem
which requires psychiatric intervention (treatment). Also medical students lack
knowledge on homosexuality and share harmful stereotypes about this group, for
example 20% of medical students on their senior year think that homosexuality should
be treated.s Students think of homosexuality a pathological, due to the fact it is present
in medical training and training materials.® In March 2015, KPH has sent a request to
Ministry of Health to recommend to authorities of medical academies inclusion of
antidiscrimination curricula regarding LGBT patients. In response ( attachment nr 1),
the Ministry of Health stated that medical professionals are adequately trained during
studies and due to the autonomy of medical universities no action is possible. KPH also
approached Commissioner for Patients’ Rights in order to offer cooperation regarding
increasing level of awareness LGBTI patients about their rights. In response
Commissioner for Patients’ Rights stated that no action is required to ensure LGBTI
patients rights, due to lack of reported cases. Commissioner has not expressed the will of
cooperation to tackle underreporting.

Previous Plenipotentiary for Equal Treatment (Wojciech Kaczmarczyk) numerously
publicly questioned methodology of Fundamental Rights Agency’s research regarding
level of discrimination of LGBT people, stating that it cannot be evidence to start work
on LGBT issues, including health. 7

3. Right to education

Recommendations made to Poland during previous cvcle of UPR in 2012

90.71. The adoption of policies that safeguard the rights of LGBT people and fight
discrimination based on sexual orientation ( Brazil );

* Equal treatment perceived by non-heterosexual patients in healthcare, Polish Ombudsman Office, 2014

® Konteksty spoleczno kulturowe sytuacji pacjentéw nieheteroseksulanych korzystajge z systemu ustug systemu
ochrony zdrowia, na terenie Polski, Agnieszka Zok, Uniwersytet Medyczny im. K. Marcinkowskiego w
Poznaniu, katedra Nauk Spolecznych.

6 Professionally speaking: challenges to achieving equality for LGBT people, Fundamenlal Right Agency, March
2016

7 hitp://wyboreza.pl/magazyn/1,124059,2003 1971 rownosc-wedlug-wojciecha-kaczmarezyka-pelnomocnika-
1zadu-ds.html
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Policies regarding LGBTI in the system of formal education

There are no policies and standards, which would ensure equal treatment and
safety of LGBTI persons in schools in Poland. Many schools even deny the existence of
LGBTI students. Students who complain about homophobia at school often turn to KPH.
They experience homophobic behavior, not only from other students but also from
teachers and educators as noted by 3,5% of respondentss.

The Ministry of Education is unwilling to cooperate with civil society
organizations representing LGBTI community. Although many attempts of contact were
undertaken by KPH - no cooperation has been launched so far. Since 2013 KPH is a
member organization of the Coalition for Antidiscriminatory Education, which
advocates for systemic introduction of holistic, non-discriminatory principles in the
system of formal education. The Coalition annually attempts to establish contact with
the Ministry through official correspondence as well as meetings with administration
workers but it has not started official cooperation. The only instance the Ministry for
Education addressed the issue of homophobia in schools was on Sept. 1, 2015. As school
year starts on this date, it is customary that the minister addresses the school
communities across Poland in an open letter. The minister has announced a “Year of an
open school [...], such that counteracts discrimination and homophobia.” The event that
preceded such reaction was possibly a vigil in front of the Ministry for the teen, who
committed suicide as a result of an intensive bullying and no substantial reaction of the
school.

There are no legal provisions that mention sexual orientation or gender identity
as a possible discrimination ground in the formal education system. The so-called
‘Equality Act’ of 2010° does not protect LGBTI persons in access to education. According
to KPH’s studies, sexual orientation continues to be a taboo in schools. LGBTI students
are not provided with necessary information, protection and support to enable them to
live in accordance with their sexual orientation.

Sexual orientation or homophobia as a phenomenon are not discussed or
counteracted - more than 60% of students admit that the subject is not brought up by
teachers during classes10. At the same time, in 3,5% of all cases of verbal homophobic
violence the offenders were teachers, whereas 23,5% of cases of verbal violence
happened at school. The situation is even worse when it comes to physical violence -
almost 40% of homophobic attacks take place at learning facilities. 76% of students
admit that homophobic language is present in their school, 26% have noticed physical
bullying such as kicking, spitting, pulling. Because of that only 12,6% of students are
completely ‘out’ in their school environment, the rest feels the need to conceal their

8 Lekcja Rownosci. Postawy i potrzeby kadry szkolnej i mlodziezy wobec homofobii w szkole, Jan Swierszez, KPH, Warszawa
2012

9Dz.U. 2010 nr 254 poz. 1700 (isap.sejm.gov.pl/DetailsServlet?id=WDU20102541700)

10 Lekcja Rownosci. Postawy i potrzeby kadry szkolnej i mlodziezy wobec homofobii w szkole, Jan Swierszcz, KPH,
Warszawa 2012
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sexual orientation in some way. There is no data on suicide rate of young people due to
homophobic bullying, but studies show that LGB teens have suicidal thoughts 5 times
more often than their heterosexual peers (accordingly 62,7% and 12,3%11).

LGBTI issues in the school curricula

Information about sexual orientation is to some extent present in the school
curricula. However, it is not provided in an objective and respectful manner. Neither
does the school curriculum contain references to gender identity, yet gender is seen
exclusively in the bill Ustawa z dnia 3 grudnia 2010 r. o wdrozeniu niektérych
przepiséw Unii Europejskiej w zakresie réwnego traktowania, Dz.U. 2010 nr 254 poz.
1700. The curriculum does not seem to feature elements educating about transgender
issues in the manner compliant with the current standards of human rights.

At the same time teachers admit that they lack competence and skills to deal with
homophobic bullying at schools. Half of them stated that more training on the subject
would help them address homophobic incidents at schools properly. The documents
concerning the standards for teacher training do not require teachers to be
appropriately qualified to conduct anti-discrimination education or combat
discrimination in school. Also more than half of the teachers admit that the subject of
homosexuality is not present enough in the school curriculal2.

Discrimination in school: recent studies and practices (2012-2016)

The most recent KPH'’s project related to youth in the system of formal education "Equal
school - without discrimination and violence" (2014-2016), projects “Equality lesson”
(2012-2014) were designed to assist schools evaluate its culture with regards to existing
equal treatment policies, plan and successfully address the needs of school in terms of
non-discriminatory education and good practices. Nonetheless, the project also has
shown that public institutions’ support for such activities in the system of formal
education is virtually non-existent. Currently schools are obliged to address the issues of
inequality, discrimination and social exclusion and conduct non-discriminatory
education (in accordance with the Decree of Ministry of Education regarding
pedagogical supervision!?). Nevertheless, principals, teachers and school counselors,
who are responsible on the school’s part, have little to no knowledge and skills
regarding discrimination and exclusion, especially regarding LGBTI persons, left alone
methods of non-discriminatory education. Various reports (“The Big Absent”, TEA,
201114; “Equality Lesson. Attitudes and needs of school staff and youth in terms of
homophobia in schools”, KPH, 2012; “Discrimination in schools - presence unjustified”,
TEA, 201515) address the issue that school staff is not given any means to familiarize
themselves with non-discriminatory education in the process of training as a

L1 Sytuacja spoteczna oséb LGBT. Raport za lata 2010 i 2011, Mirostawa Makuchowska, Michat Pawlega, Warszawa 2012
12 Lekcja Rownosci. Postawy i potrzeby kadry szkolej i mlodziezy wobec homofobii w szkole, Jan Swierszez, Warszawa 2012
13 http://dziennikustaw.gov.pl/du/2015/1270/1

14 hitp://www.lea.org.pl/userliles/[ile/Wielka nieobecna raport.pd[

15 http://tea.org.pl/userfiles/raporty/raport_tea dyskryminacja w_szkole.pdf
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professional group. One of the key findings of the researches proves that educators who
have not received relevant trainings conduct ecological/democratic/preventive
education mistaking it for non-discriminatory one. In response to that problem, the
project aims at engaging relevant stakeholders and bodies responsible for contents and
programs in pedagogical studies and courses to investigate good practices, create an
adequate programs fit for practical appliance and disseminate them among the future
and present

Case of Gymnasium in Pigtkowisko

Adam Mickiewicz Gymnasium in Pigtkowisko is one of the four schools in Poland, which
took part in the project "Equal school - without discrimination and violence." The tasks
of the schools in the project were, among others, to analyze the situation in the school in
context of discrimination and unequal treatment as well as existing anti-discrimination
activities, to plan and carry out anti-discrimination events corresponding to the needs
and capabilities of school and to develop an anti-discrimination strategy in any form (eg.
a calendar of events, change or introduction of school internal documents, etc.). All
stages of the project at the school were conducted under supervision of an anti-
discrimination trainer, which helped with all stages of the project.

"Focus on Diversity” was one of the events planned by the school in response to
appearing homophobic hate speech. A few weeks after the event, local media, alerted by
a local cell of the nationalist National Radical Camp group, described the case of
activities in the school, which led to the intervention of the city mayor ordering the
principal to take down any materials produced during the workshop off the school walls.
Despite letters of support sent on behalf of Ombudsman, Amnesty International, and
Association for Anti-discriminatory Education, KPH and the others, the Regional
Superintendent on Education accused the principal of ineffectiveness of pedagogical
supervision and failure to content to the age of the students. KPH agreed to challenge the
report examination to the Ministry of Education. Re-examination conducted by the
Superintendent maintained the decisions and conclusions of the previous analysis.
Persons involved in the project, both teachers and students felt bullied on one hand by
the right-wing media and nationalist organizations, and on the other, by the Regional
Superintendent.
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kampania przeciv hemoiobi RELEASE IN
Campaign Against Homophobia - UPR Poland’s 3rd cycle PART B6

3*CYCLE - UNIVERSAL PERIODIC REVIEW - POLAND - UPR 2016 ~ ADVOCACY SHEET

Brief Assessment of the Implementation of the 2nd Cycle UPR Recommendations

in 2012, during the UPR Cycle 2, Poland received 3 recommendations fogusing on LGBY {leshian, gay,
bisexual and transgender) issues. Poland accepted & of these recommendations {s.g. hate orine laws,
policles and  laws sofsguarding from  diserimination, full enioymsnt of righis, eic), while
2 recommendations were noted.

Challenges

1. Right to privacy

a) Polish citizens who intend to get a civil partnership or marriage abroad with a same-sex partner encounter barriers when requesting
a civil status certificate. When the civil servant identified the name/surname of the future spouse as a same-sex as the applicant, in some cases
they refuse the civil status certificate. Polish legislators decided to amend the law on civil status. The new law (came into force on 01.03.2015)
enables obtaining civil marital status in two forms, according to art. 49, a civil marital status not specifying the purpose of its usage and art. 83
certificate obtained in order to confirm applicants’ legal entitlement to get marriage abroad. When applying for the civil marital status
according to art. 83, the applicant has to specify the name, surname and sex of applicant and the future spouse. In the case that the sex of the
applicant and the future spouse are the same, they refuse to issue the certificate.

b) Several discriminatory practices have been observed regarding attempts of Polish citizens in same sex marriages/civil partnerships to obtain
a birth certificate for children born outside of Poland. Parents are refused the child’s birth certificate’s transcription into the Polish birth
registry. The reasoning of the refusal is the fact that the parents are the same sex. The lack of transcription of birth certificate makes
it impossible to obtain Polish citizenship.

2. Hate crime

During the 2 cycle of UPR in 2012, Poland accepted the recommendation to include sexual orientation and gender identity in the hate speech
provisions (30.66 Slovenia) and to recognize gender identity and sexual orientation as aggravating circumstances for hate crime (90.68). These
recommendations have not been implemented. Between 2012 and 2015, three such draft amendments were discussed in the parliament.
None of the legislative initiatives led to the amendment of the Polish Criminal Code. Jarostaw Kaczynski, the leader of the political party which
has the majority of votes in the Polish Parliament pointed out (in his speech on 2nd May 2016)1 that his party does not intend to introduce
such provisions. His declaration was later confirmed by the Minister of Justice who - in his reply to the human rights defender - declared that
he sees no need to bring such changes to the Criminal Code’.

3. Equal treatment law

One of the most significant steps in enhancing the protection against discrimination in Poland was the adoption of the Act of 3 December 2010
Implementing Certain European Union Provisions on Equal Treatment (Equal Treatment Act). The Act provides definitions of different forms
of discrimination but does not treat all vulnerable groups equally. This results in hierarchy of protection where the least protected grounds
are sexual orientation, age, disability and religion with no right to equality in the field of education, health care, access to goods and services,
housing.

! http://wyborcza.pl/1,75398,20015332, pis-zadnych-ustaw-o-mowie-nienawisci.html
z http://wyborcza.pl/1,75398,19539464,ziobro-wstrzymuje-prace-nad-karaniem-za-mowe-nienawisci-kph.html

kampania przeciw homofobii | campaign against homophobia | solec 30a | 00-403 warszawa

t+48 2242364 38 | f+48 22 630 83 37| info@Kkph.org.pl | www.kph.org.pl

nip 521-32-04-077 regon 015182682 | volkswagen bank polska sa 35 2130 0004 2001 0344 2274 0001
organizacja pozytku publicznego
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Campaign Against Homophobia - UPR Poland’s 3rd cycle

4. Education

There are no policies and standards, which would ensure equal treatment and safety of LGBTI persons in schools in Poland. Many schools even
deny the existence of LGBTI students. Students who complain about homophobia at school often turn to Campaign Against Homophobia
(KPH)and other LGBT ngos. They experience homophobic behaviour, not only from other students but also from teachers, educators,
and especially priests, nuns and catechists conducting religion lessons. Moreover, the teachers, who admitted being non-heterosexual, become
themselves victims of discrimination. Current the Ministry of Education is unwilling to cooperate with civil society organizations representing
LGBTI community. There is a lack of legal provisions that mention sexual orientation or gender identity as a possible discrimination ground
in the formal education system.

5. Legal gender recognition

The state of legal gender recognition in Poland remains largely unchanged despite the Parliament working on a legal proposal between 2012
and 2015. This procedure is still a matter of a civil court case between an individual over 18 years of age and their parents and/or legal
guardians, and has not been codified. On December 6" 2013, the Polish High Court delivered a ruling, which effectively complicates the
process even further as it demands that a person seeking legal gender recognition sues both their parents, their spouse (if divorce was not
finalized) and their children.

Recommendations:

1. Same sex couple recognition: To adopt legislation enabling same-sex couples to enter into a civil
union contract.

2. Ensure that all children with foreign birth certificates can access to a polish citizenship, including
those born abroad from same-sex families.

3. Hate Crime. To modify article 119, 256 and 257 of the polish criminal code and to add SOGI (sexual
orientation and gender identity) as a protected ground

4. Legal gender recognition. Establish quick, transparent and accessible procedures defined within a
legal framework that effectively distinguish between the legal and medical process of transition,
leaving medical aspects between individuals and their healthcare providers, ensuring that no medical
interventions are required to access legal gender recognition.

5. Non-discrimination: Amend the Act on Equal Treatment to prohibit discrimination comprehensively
including sexual orientation and gender identity in all spheres and sectors, including education,
health care, social protection and housing.

6. Education: ensure non biased curriculum on SOGI issues in formal education system by introducing
antidiscrimination standards obligatory for school textbooks and provide measures enabling
increasing competence among school stuff regarding supportive and non biased approach to LGBT
student.

7. Health care: to implement non biased SOGI issues in medical curriculum in higher education
system for future medical staff and provide measures enabling increasing competences among
medical practitioners regarding taking care of LGBT patients.

Contact person: Mirostawa Makuchowska, Advocacy Director, + 48 511 803 474

kampania przeciw homofobii | campaign against homophobia | solec 30a | 00-403 warszawa

t+48 2242364 38 | f+48 22 630 83 37| info@Kkph.org.pl | www.kph.org.pl

nip 521-32-04-077 regon 015182682 | volkswagen bank polska sa 35 2130 0004 2001 0344 2274 0001
organizacja pozytku publicznego
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From: Miroslawa Makuchowska < ‘

Sent: Friday, February 17, 2017 12:51 PM

To: Dragan, Katarzyna E <DraganKE@state.gov>

Subject: Re: small grants - informacja i propozycja spotkania

Allach: SMALL GRANTS kph.docx

Dzien dobry,

W zatgcezniku przesytam propozycje projektow wraz z kosztorysem, gdyby Panistwo potrzebowali dodatkowych informacji to proszg smiato do mnie pisac.
Dobrego weekendu,

Mirostawa Makuchowska

2017-02-16 11:21 GMT+01:00 Mirostawa Makuchowska #
Do zobaczenia.

Wystane z iPhone'a
Dnia 16.02.2017 o godz. 11:02 Dragan, Katarzyna E <DraganKE@state.gov>> napisal(a):
Oczywiscie. Do zobaczenia jutro.

KD

This email is UNCLASSIFIED.

Sent: Thursday, February 16, 2017 10:z7 7w
To: Dragan, Katarzyna E
Subject: Re: small grants - informacja i propozycja spotkania

Dobrze, spotkajmy si¢ o 11.00. Czy mozemy si¢ spotkac u nas w binrze? Niedtugo po naszym spotkanin mam inne spotkanie i obawiam sig ze mogg nie
zdazy¢ na nie dojechac.

Pozdrawiam
Mirka Makuchowska

Wystane z iPhone'a

Proponuje godzing 11.00 (ale mote by¢ tez inna godzina, np. bardziej po petudniu). Gdzie miatoby sie odbyc spotkanie? U Panstwa w biurze, czy u nas?
Mozemy tei sie spotkac w Pijalni Czekolady Wedla na Pieknej {niedaleko Ambasady).

KD

This email is UNCLASSIFIED.

Sent: Wednesday, February 15, 2017 359 Fmr
To: Dragan, Katarzyna E
Subject: Re: small grants - informagja i propozycja spotkania

Dzien dobry,
W piatek mozemy si¢ spotkad. O ktérej Panstwu pasuje?

Mirka
Wystane z iPhone'a

Dnia 15.02.2017 o godz. 13:09 Dragan, Katarzyna E <DraganKE@state.cov> napisat(a):
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Witam,
W tym tygodniu moze byc¢ pigtek, w przysztym —wtorek lub sroda.

Jednoczesnie przejrzatam jeszcze raz informacje, ktore otrzymalismy z Waszyngtonu — nie ma tam niestety wiece] wskazowek, cata informacja
jest na duzym stopniu ogélnosci.

Pozdrawiam,

KD

From: Mirostawa Makuchowska [mailto BG
Sent: Wednesday, February 15, 2017 1o
To: Dragan, Katarzyna E

Subject: Re: small grants - informagja i propozycja spotkania

Dzien dobry,
Mamy juz kilka propozycji projektow. Kiedy Panstwu by pasowato si¢ spotkac i o nich porozmawiac?
Pozdrawiam,

Mirostawa Makuchowska

Witam serdecznie,
W nawiazaniu do naszej wezorajszej rozmowy, przesylam kilka informacji na (emal programu matych grantow. Tak jak Pani
wspominatam, cheieliby$my sie spotkaé w przysztym tygodniu i porozmawiaé na ten temat. Propozycje terminéw spotkania: wtorek-

$roda, dowolna godzina.

Pozdrawiam,

Katarzyna Dragan
Political Analyst
Amencan Embassy Warsaw, oland

AL Ujazdowskie 29/31, 00-540 Warszawa

Tel +48 22 504 2536

Small grants (85,000 up to $25,000) to strengthen local civil society organizations working to advance the human rights of lesbian,
gay, bisexual, transgender, and intersex (LGBTI) persons. Compelilive applications should propose new, innovative, and conlex(-
specific opportunities, address immediate challenges or threats, and highlight specific needs; and/or they should be ideas or concepts
that address policy objectives that result in advancement of equality and civilian security of LGBTI persons

Previously successful project objectives include:

--Introduction or passage of new anti-discrimination legislation or new legislation supportive of the human rights of LGBTI persons (such as
legislation that allows individuals to change their gender identity in official documents) or steps toward repeal of discriminatory legislation (such
as laws that criminalize adult consensual same-sex acts);

--Measures taken by national autherities to improve security protections for LGBTI persons {such as development/ implementation of national
action plans, steps to protect LGBTI persons from violence and hate crime, counter hate crime training to law enforcement officials, public
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tolerance messaging campaigns, and resources to address the needs of LGBTI persons);

--Establishment of or support to diverse coalitions that support the human rights of LGBTI persons and include a variety of stakeholders, such as
health professionals, academics, faith leaders, business community leaders, and mainstream human rights organizations;

--Activities to raise awareness and facilitate dialogue with diverse stakeholders, adversaries, and potential allies, such as lawmakers, faith
leaders, local and national authorities, and others, including through social media campaigns, public roundtables and dialogues, and other
formats;

--Activities to sensitize media practitioners on proper/ethical reporting methods for LGBTI-related issues and to raise awareness of the madia’s
role in social attitudes toward and bias-motivated violence affecting the LGBTI community.

Types of activities that are typically viewed as not competitive for funding include:

--Stand-alone conferences and onetime events;
--Projects that are strictly service provision (i.e. providing shelters, safe spaces, healthcare or legal services);
--Art projects;

--Activities conducted by post — Please Note: The funds being provided are foreign assistance funds meant to support civil society
organizations and are not State D&CP funds, public diplomacy funds, or representational funds and cannot be used for these purposes;

--Activities on Marriage Equality

This email is UNCLASSIFIED.

Mirostawa Makuchowska

Wiceprezeska Zarzadu | Vicepresident
Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

<imageoo1 jpg>

KPII accepts no liability for the content of this email, or for the consequences of any actions taken on the basis of the information provided, unless that information is subsequently confirmed in
writing If you are not the intended recipient you are notified that disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly prohibited.

<imageno2 png>

This email is UNCLASSIFIED.

Mirostawa Makuchowska
Wiceprezeska Zarzadu | Vicepresident

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776799 Date: 08/14/2019



UNCLASSIFIED U.S. Department of Stafe, Case Ng. £:2019:09364  Doc No. C06776799 Date: 08/14/2019

via icla h, Inc.

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

tel +4822 4236
mob)|
Www.Kphorg pl

www.facebook com/IgbUkph
H

KPH accepts no liability for the content of this email, or for the consequences of any actions taken on the basis of the information provided, unless that information is subsequently confirmed in writing. If you are not the intended recipient you are notifie:

E

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776799 Date: 08/14/2019

B6



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06776817 Date: 08/14/2019

via , INC.

Yy

RELEASE IN PART
B6

Dragan, Katarzyna E </o=SBUState/ou=Warsaw

From: AG/cn=Recipients/cn=DraganKE>
Sent: Thursday, April 6,2017 10:23 AM
To:
Bcec: ‘ \ | - _| Krzysztof Smiszek'
| | 'Grzegorz Giemza| >, 'Malgorzata
Szuleka'| >: 'Dorota Pudzianowska'
;T | 'Osrodek Kultury

Muzulmanskiej'| | |
| ;| |

L 'biurd
'sekretariat@jewish.org.pl'

Subject: Program grantowy Departamentu Stanu na rzecz wolnosci religijnej oraz na rzecz
przeciwdzialania nietolerancji i dyskryminacji

Szanowni Panstwo,

Chciatabym zwrdci¢ Paiistwa uwage na nowy program grantowy Departamentu Stanu na rzecz promowania
wolnosci religijnej na swiecie oraz przeciwdziatania nietolerancji i dyskryminacji. Petna informacja o programie
dostepna jest pod adresem:
https://www.grants.gov/web/grants/view-opportunity.htm|?oppId=292692

Ponizej krdétki opis programu:

A. PROJECT DESCRIPTION

The U.S. Department of State, Bureau of Democracy, Human Rights and Labor (DRL) announces an
open competition for organizations interested in submitting applications for projects that promote and
protect religious freedom in the regions of Europe and East Asia and the Pacific.

Organizations may submit no more than one (1) application per category and must explicitly identify for
which category (Europe and/or East Asia and the Pacific) an application is being submitted. If an
application title does not explicitly identify one of the below categories in the submission, it may be
deemed technically ineligible and may not be forwarded to the review panel for consideration.

More specifically, projects should seek to do the following:

In Europe ($400,000), DRL’s objective is to have a direct and lasting impact in combating
discrimination and intolerance, including acts that can lead to violence, on account of religion or belief
in Europe. There has been a recent spike in anti-Semitism and anti-Muslim sentiment as part of the
cultural and political discourse in Europe and some Christians including Protestant and Evangelical
groups are facing increasing harassment and restrictions in certain countries. This has had a negative
effect on religious freedom in many European countries. Hate projected in the public sphere and online
is spilling over into violent acts in real time, with Jewish and Muslim communities and institutions
increasingly targeted for hate crimes.

Projects should seek to combat intolerance and discrimination, addressing, to the extent possible, issues
facing Jewish, Muslim and Christian minority populations in the targeted countries. A successful
project will encourage education on tolerance and coexistence with a focus on combatting anti-
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Semitism, anti-Muslim and anti-Christian sentiment, ensure that civil society can effectively address
anti-Semitic, anti-Muslim, anti-Christian hate crimes, build coalitions between NGOs and work with
their governments to promote full inclusion of people of all faiths.
DRL will consider projects that propose cross-national-border approaches and activities (in several
countries) or projects that provide a rationale for a more narrow geographic focus. Countries chosen
should be selected carefully with an eye to strategically optimizing the outcomes, keeping in mind
shared or divergent cultural, social, and political norms. Projects should use creative and innovative
approaches and incorporate media or other technology to achieve the best project visibility and effect.
Projects must result in concrete, measurable outcomes.
Ideas for successful program activities could include, but are not limited to:
e The implementation of anti-xenophobic activities and public messaging through targeted, local
language campaigns;
e The use of existing innovative technological tools that combat discrimination and intolerance,
particularly those countering on-line hate speech while preserving the exercise of free speech;
e The development of educational materials for the public that promote tolerance and coexistence
and combat inter-communal tensions;
e The creation of youth programs that build coalitions among majority and minority religious
communities.

Organizations submitting an application for this category are encouraged to do so in partnership with at
least one other organization. However, one organization must be designated as the lead applicant. While
organizations are limited to submitting only one (1) application under this category, this limitation does
not extend to being included as a partner in another organization’s application.

Pozdrawiam serdecznie,

Katarzyna Dragan

Political Assistant

American Embassy Warsaw, Poland

Al Ujazdowskie 29/31, 00-540 Warszawa
Tel +48 22 504 2536

Mobile:| |

Fax, +48 22 504 2678

e-mail: DraganKE@state.goy

Official
UNCLASSIFIED

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776817 Date: 08/14/2019



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06776818 Date: 08/14/2019

Via y , Inc.

From: Franciszka Sady | [@kph.orgpl> B6
Sent: Monday, July 3, 2017 11:06 AM
To: Bremner, Steven A <BremnerSA(@state.gov> IEEIIQI'IE'AI‘BSGE IN
Ce: Dragan, Katarzyna E <DraganKE(@state.gov>; Marcin Rodzinka

| | Vyacheslav Melnyk | | B6
Subject: Re: KPH events

Dear Steven,
How are you? I've been wondering if you have some answers for us regarding the Gala/ILGA
conference?

Sincerely,
Franciszka

On 27 March 2017 at 11:56, Franciszka Sady‘ wrote: B6
Dear Steven,
Thank you for your email. Looking forward to hearing from you in a few weeks.

Sincerely,
Franciszka

On 24 March 2017 at 16:20, Bremner, Steven A <BremnerSA(@state. gov> wrote:

. Franciszka:

Please forgive my delayed response. | am working with our DC office on the US Embassy’s participation but
- do not have any answers for you at this time. Let’s talk again in a few weeks.

¢ Sincerely,

: Steve Bremner

. From: Franciszka Sady [mailtd B6
© Sent: Thursday, March 09, 2017 4:26 PM

- To: Bremner, Steven A

¢ Cc: Dragan, Katarzyna E

- Subject: Re: KPH events
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Dear Steven,
Hope all is well. Did you have a chance to discuss the ILGA Europe Conference in DC and has

there maybe a decision been made regarding the involvement of the US Embassy in the KPH/ILGA
event/events?

Locking forward to hearing from you,

Franciszka

On 31 January 2017 at 16:39, Franciszka Sady % wrote:

Thank you very much!

Locking forward to hearing from you.

Franciszka

On 31 January 2017 at 16:38, Bremner, Steven A <BremnerSA @state.gov> wrote:

Dear Franciszka:

Thank you for your email. | am discussing the ILGA Europe Conference with a counterpart who works on
LGBT issues in DC on Wednesday and will get back to you after that time.

Sincerely,

Steve

From: Franciszka Sady [mailto:
Sent: Tuesday, January 31, 2017 4:35 PM
To: Bremner, Steven A

Cc: Dragan, Katarzyna E

Subject: KPH events
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Dear Mr. Bremner,

Following our meeting and previous correspondence, I'm wriling o you Lo ask whether you were able lo make a decision
aboul your involvement in our evenls - Side by Side Gala (7th Sept 2017) and ILGA Europe Conference (1st-4th Nov 2017)?
If you have any question please let us know. We'd also be more than happy to meet with you again, if needed.

Many thanks and best regards,

Franciszka

Franciszka Sady
Koordynatorka projektow | Project Coordinator

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

tel. +48 22 423 64 38

mob

www_facebogk.convigbt.kph
Twitter KPH

Wesprzyj dzialania KPH - przekaz darowizne

SBU

This email is UNCLASSIFIED.
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Franciszka Sady
Koordynatorka projektow | Project Coordinator

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa
tel. +48 22 423 64 38

mob.

www.kph.org.pl
www.tacebook.com/lgbt. kph

Twitter KPH

Franciszka Sady
Koordynatorka projektow | Project Coordinator

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

tel. +48 22 423 64 38

mob.

WWw. 012,

www.facebook.com/lght kph

Twitter KPH

Przekaz 1% podatku na KPH
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SBU

This email is UNCLASSIFIED.

Franciszka Sady
Koordynatorka projektéw | Project Coordinator

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

tel. +48 22 423 64 38

mob.

www.facebook.com/Igbt. kph
Twitter KPH

Przekaz 1% podatku na KPH

I

Franciszka Sady
Koordynatorka projektow | Project Coordinator

Kampania Przeciw Homofobii | Campaign Against Homophobia
al. Solec 30a, 00-403 Warszawa
tel. +48 22 423 64 38

mob.‘ ‘

www.facebook.com/1gbt. kph
Twitter KPH
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Wesprzy] dzialania KPH - przekaz darowizne
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via

From: Pawel Knut
Sent: Wednesday, October 31, 2018 11:40 AM
To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: Re: pytanie - rejestracja dzieci
RELEASE IN PART
Dzien dobry, B6

przepraszam za p6zng odpowiedz. Z uwagi na duze zainteresowanie akcja ,, Teczowy Piatek” w
ostatnich dniach nie miatem mozliwosci odpowiadania na przesytana korespondencje niezwlocznie po
jej otrzymaniu.

Odnoszac sie do Pani pytania:

w Polsce pojawia si¢ coraz wiecej spraw dot. tzw. teczowych rodzin, w ktorych rodzice staraja sie
doprowadzi¢ do ,,rozpoznania" w prawie polskim ich relacji prawnej z wtasnym dzieckiem. Do tych
spraw naleza miedzy innymi sprawy dotyczace:

- potwierdzenia posiadania polskiego obywatelstwa przez dziecko, ktore urodzito si¢ za granica
(najczescie) dot. to sytuacji urodzenia z wykorzystaniem procedury surogacji);

- rejestracji (tzw. transkrypcji) zagranicznego aktu urodzenia dziecka urodzonego za granicg w polskich
ksiggach stanu cywilnego.

KPH prowadzi aktualnie 2 tego rodzaju postgpowania:

- 0 potwierdzenie posiadania polskiego obywatelstwa przez 2 chtopcow urodzonych przy
wykorzystaniu procedury surogacji w USA; jeden z ojcéw w tej sprawie (ktory jednoczesnie jest
rodzicem biologicznym) posiada polskie obywatelstwo, co w swietle polskiego prawa (stosujacego tzw.
zasade prawa krwi) powinno skutkowa¢ automatycznym potwierdzeniem posiadania tego obywatelstwa
przez jego dzieci; sprawa aktualnie znajduje si¢ w Trybunale w Strasburgu; wczoraj Naczelny Sad
Administracyjny wydal precedensowy wyrok, w ktorym po raz pierwszy potwierdzit polskie

tego rozstrzygniecia);

- o rejestracje zagranicznego aktu urodzenia dziecka dwdch lesbijek bedacych obywatelkami Polski,
ktore na co dzien zyja w Wielkiej Brytanii; sprawa ta oczekuje na rozpoznanie przez Naczelny Sad
Administracyjny; artykut, ktory przywotlata Pani w swojej wiadomosci dot. tozsamej sprawy, ktora
zostata niedawno rozstrzygnieta przez Naczelny Sad Administracyjny; w tym precedensowym
rozstrzygnigciu sad po raz pierwszy potwierdzit obowigzek dokonania tego rodzaju rejestracji.

Nie mamy w KPH, ani w innych organizacjach pozarzadowych doktadnych informacji na temat ilosci
tego rodzaju postepowan, ktore obecnie toczg si¢ w Polsce. Oceniamy - z pewng 0stroznoscig - ze
takich spraw moze toczy¢ si¢ ok. 10. Z pewnoscia jednak oba przywotane powyzej wyroki Naczelnego
Sadu Administracyjnego wplyng na zwiekszenie ilosci tego rodzaju spraw.

Jezeli bedzie miata Pani jakiekolwiek dalsze pytania - prosze o dodatkowy kontakt.

Mam nadzieje, ze ta odpowiedz okaze sie¢ pomocna.

Pozdrawiam serdecznie,
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Pawet Knut

Wspdtprzewodniczacy Zarzgdu | Co-Chair of the Board
Starszy Prawnik | Senior Legal

Pion Polityczny | Advocacy and Policy Team

Kampania Przeciw Homofobii | Campaign Against Homophobia
ul. Solec 30a, 00-403 Warszawa

tel. +4}8 22 423 64 38
mob.

www facebook.com/lgbt.kph
twitter KPH

Przekaz 1% na KPH

E

Niniejsza wiadomos$¢ zostata wystana przez Grupg Prawng Kampanii Przeciw Homofobii i moze zawiera¢ informacje poufne
badZ zastrzezone. Jezeli nie sg Panstwo jej odbiorca, lub otrzymali jg Panstwo przez pomytke, prosimy o jej niezwtoczne
usuniecie wraz ze wszelkimi zatgcznikami i poinformowanie nadawcy o fakcie jej otrzymania. Kopiowanie, rozpowszechnianie
lub jakiekolwiek wykorzystanie zawartych w wiadomo$ci informacji, jak réwniez ujawnienie jej tresci osobom trzecim, jest
zabronione. Dziekujemy za zrozumienie i wspétprace.

This e-mail has been sent by Campaign’s Against Homophobia Legal Team and may contain privileged or

confidential information. If you are not the intended recipient or you have received it by mistake, please delete this e-mail
along with any attachments and notify the sender that you have received this message immediately. Reproduction,
distribution or any other way of usage of the content of this message, as well as disclosure of its content to any other person
is prohibited. Thank you for your understanding and co-operation.

Wiadomos¢ napisana przez Dragan, Katarzyna E <DraganKE(@state.gov> w dniu
26.10.2018, 0 godz. 11:15:

Witam serdecznie,

Mam jedno pytanie dotyczace artykutu, ktéry zamieszczam w linku ponizej — czy duzo jest takich
przypadkéw w Polsce? Steve chciatby wiedzie¢, jak duza jest skala problemu. Maja Panistwo jakie$
dane na ten temat? Bede wdzieczna za informacje.

http://wyborcza.pl/7,75398,2402693 2, precedensowy-wyrok-nsa-dziecko-dwoch-kobiet-ma-prawo-
zostac.html

Pozdrawiam serdecznie,

Katarzyna Dragan | Political Assistant | U.S. Embassy Warsaw | Al. Ujazdowskie 29/31 | 00-540
Warsaw | Poland | Email:DraganKE@state.gov | Telephone: +48 22 504 2536 | Mobile:

Official
UNCLASSIFIED
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From: prawo(@kph.org.pl

Sent: Friday, November 9, 2018 7:10 AM

To: Dragan, Katarzyna E <DraganKE@state.gov>

Subject: Prosba o informacje w sprawie dotyczacej uzyskania wizy
Dzien dobry,

w nawigzaniu do rozmowy telefonicznej, ponizej przeklejam pytanie od klientki KPH.

"Moja partnerka jest obywatelkg Standéw Zjednoczonych. W tym roku dwukrotnie wystgpitam z
wnioskiem o wize turystyczng B2, aby moéc odwiedzi€ jg 1 jej rodzine. Obydwa wnioski zostaty
odrzucone. Ostatnim razem powiedziano mi, ze moje wiezy z Polskg nie s3 wystarczajaco silne, 1 ze nie
dostane zadnej zgody na podréz do Stanow, pdki ja 1 moja partnerka nie zalegalizujemy naszego zwigzku.
Problem tkwi w tym, Ze nie mozemy zrobi¢ tego w Polsce, a aby dokonac tego w Stanach, musiatabym
by¢ tam fizycznie obecna. Zastanawiamy sie nad ztozeniem wniosku o wize narzeczenskg K1 Iub
Marriage-Based Visa. Nie wiemy, na ktorg wize mamy wieksze szanse, ktora opcja pozwolityby nam
szybciej ze soba byc¢, 1 czy nie mamy innych opcji. Ze wzgledu na to, ze moje wnioski o wize (ztozone w
styczniu 1 pazdzierniku bierzacego roku) zostaly odrzucone, nie bylySmy w stanie zobaczy¢ sie przez
okragly rok, a na tym najbardziej nam zalezy - jesteSmy zareczone 1 zawarcie zwigzku matzenskiego
planowaly$smy w przysztym roku, natomiast mialysmy nadzieje, ze do tego czasu uda nam sie zobaczy¢
niejednokrotnie. Chciatabym poprosi¢ o rade, o pomoc. Jak powinny$Smy zabra¢ si¢ do naszych staran o
$lub?"

Bedziemy wdzieczni jesli bytaby Pani w stanie uzyska¢ dla nas jakas informacje na temat tego jak
zwiekszy¢ szanse na uzyskanie wizy lub o jakg wize sie stara¢ lub tez co nasza klientka moglaby zrobic
aby te szanse zwickszy¢

Pozdrawiam,
adw. Karolina Gierdal
Grupa Prawna KPH

Niniejsza wiadomos¢ zostata wystana przez Grupe Prawng Kampanii Przeciw Homofobii 1 moze zawierac
informacje poufne badz zastrzezone. Jezeli nie sa Panstwo jej odbiorcg, lub otrzymali jg Panstwo przez
pomyike, prosimy o jej niezwloczne usuniecie wraz ze wszelkimi zalgcznikami 1 poinformowanie
nadawcy o fakcie jgj otrzymania. Kopiowanie, rozpowszechnianie lub jakiekolwiek wykorzystanie
zawartych w wiadomosci informacji, jak rowniez ujawnienie jej treSci osobom trzecim, jest zabronione.
Dziekujemy za zrozumienie 1 wspotprace.

This e-mail has been sent by Campaign’s Against Homophobia Legal Team and may contain privileged or
confidential information. If you are not the intended recipient or you have received it by mistake, please
delete this e-mail along with any attachments and notify the sender that you have received this message
immediately. Reproduction, distribution or any other way of usage of the content of this message, as well
as disclosure of its content to any other person is prohibited. Thank you for your understanding and co-
operation.
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From: Krzysztof Smiszek PTPA
Sent: Wednesday, February 26, 2014 7:14 AM
To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: Re: prosba o informacje
Attach; Krzysztof Smiszek.docx
RELEASE IN PART B§|
Witam

Bardzo dzigkuje za mitego i nie ukrywam zaskakujacego mejla. Dzigkuje za pamig¢ o mnie.

W zataczeniu przesytam swoje bio (rozumiem, ze w |. angielskim) wraz z informacjami moich
pobytach w Stanach.

Prosz¢ dac znaé, czy informacje w takiej formie sa wystarczajace

pozdrawiam serdecznie

Krzysztof Smiszek

Przewodniczacy / President

Polskie Towarzystwo Prawa Antydyskryminacyjnego
Polish Society of Antidiscrimination Law
WWW.ptpa.org.pl

W dniu 26 lutego 2014 10:46 uzytkownik Dragan, Katarzyna E <DraganKE(@state.gov> napisat:

Witam serdecznie,

Wiem, ze nie ma Pana dzisiaj w biurze, a sprawe mam dosy¢ pilna.

Chcielibysmy zglosi¢ Pana na program wyjazdowy do Stanéw Zjednoczonych — od razu muszg
zaznaczy¢, ze zgtoszenie nic nie gwarantuje — procedura wyboru kandydatow jest bardzo dluga i
konkurencyjna (zgtaszani sa kandydaci przez wszystkie Ambasady, decyzje zapadajg na poziomie
Departamentu Stanu w Waszyngtonie).

W tym celu, pilnie potrzebuje od Pana kilka informacji:

1. Datai miejsce urodzenia

2. Krotki zyciorys zawodowy (moze by¢ naprawde w kilku zdaniach)

3. Poprzednie wizyty w Stanach — kiedy i1 gdzie oraz czy Pana wyjazdy byly finansowane przez rzad
Stanow Zjednoczonych.

Bytabym bardzo wdzigczna za mozliwie szybka odpowiedz na moje pytania.
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via

Pozdrawiam serdecznie,

Katarzyna Dragan

Political_Assistant

American Embassy Warsaw, Poland

AL Ujazdowskie 29/31, 00-540 Warszawa

Tel +48 22 504 2536

e-mail- DraganKT@state.qov

This email is UNCLASSIFIED.
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Via y , Inc.

From: Krzysztof Smiszek

Sent: Wednesday, August 19, 2015 3:56 AM

To: Dragan, Katarzyna E <DraganKE(@state.gov>

Subject: opis projektu

Attach: Project description LGBTI.docx

Dzien Dobry Pani Katarzyno IRELEASE IN PART B§|

Przepraszam, ze zawracam gltowe, ale po ostatnim spotkaniu z Panstwem (bytem na nim wraz z D.
Pudzianowska) umowilismy sig, ze przeslemy krétki opis tego, co cheielibysmy z Panstwem zrobic i
niestety, zgubitem wizytowke Pani kolezanki, do ktérej miatem to wystac.

Czy mogg prosi¢ Panig o przekazanie jej tego w naszym imieniu?

Z gbry serdecznie dzigkujg

pozdrowienia serdeczne

Krzysztof Smiszek

Przewodniczacy / President

Polskie Towarzystwo Prawa Antydyskryminacyjnego
Polish Society of Antidiscrimination Law
Www.ptpa.org.pl

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776839 Date: 08/14/2019



via iclal"'Watch, Inc.

RELEASE IN
FULL

UNCLASSIFIED U.S. Department of Stafe, Case Ng. £:2019:09364  Doc No. C06776842 Date: 08/14/2019

Project description
Main project goal:

The project aims to enhance selected group of Polish human rights and LGBTI lawyers
with regard to their capacities and skills related to litigation strategies that may result in
leveling-up the enjoyment of human rights by LGBTI people in Poland.

Despite noticeable change in terms of social perception of LGBTI people that has taken
place in Poland within last two decades, legal guarantees of full equality are far from
satisfactory. The only tangible changes are the labour law provisions which prohibit
discrimination at the workplace. Marriage equality, ban of homophohic and transphohic
hate speech and hate crimes, equality in access to goods and services are still not
covered by the Polish legislator.

The main reason to apply for the project is the lack of tangible results of many litigations
that Polish lawyers conduct in the field of non-discrimination for LGBTI people. We are
convinced that in spite of all the differences between Polish and American societies as
well as legal systems, the study visit will equip us in valuable information and skills on
how to plan long-term litigation strategies properly, how to avoid any unexpected
results of the litigation and how to effectively work with the media.

Project activities:

The project would consist of a study visit of 4-5 Polish human rights and LGBTI lawyers
in order to meet with their counterparts in the US as well as to enahle them to meet with
representatives of US governmental and non-governmental institutions that are dealing
with LGBTI rights. The visit would last for approx. 10 days and would cover among
others the following activities:

- Meeting with selected legal practitioners who were engaged in litigation
strategies of marriage equality (e.g. cases of United States v. Windsor, Obergefell
v. Hodges)

- Meeting with representatives of The Williams Institute (UCLA) a national think
tank conducting rigorous, independent research on sexual orientation and
gender identity law and public policy

- Meeting with representatives of American Civil Liberties Union (ACLU)

- Meeting with representatives of Equal Employment Opportunity Commission

- Meeting with other academics and legal professionals involved in LGBTI issues.

Thbe purpose of all above mentioned meetings is to enahle Polish lawyers to learn from
the experience of American lawyers and activists how to generate legal change and how
to achieve results in effective way.
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From: Krzysztof Smiszek
Sent: Friday, November 11, 2016 11:49 AM
To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: biuro PTPA

Pani Katarzyno

Obiecatem, ze dam zna¢ co z naszym lokalem. Po pigciu miesigcach ciszy ze strony wladz dzielnicy
Warszawa - Srodmiescie wreszcie podpisalismy umowe na dalsze 3 lata. To wspaniata wiadomos¢ dla
nas!

pozdrawiam serdecznie i mam nadziej¢, ze w Swietle ostatnich wydarzen politycznych w USA nadal
bedziemy mogli wspolpracowaé w dziedzinie praw cztowieka. Dla nas, mozliwo$¢ kontaktu z
Ambasadg USA byta i jest bardzo wazna

pozdrawiam serdecznie

dr Krzysztof Smiszek

Przewodniczacy / President

Polskie Towarzystwo Prawa Antydyskryminacyjnego
Polish Society of Antidiscrimination Law
WWW.ptpa.org.pl
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via Yy

From: Karolina Kedziora

Sent: Monday, March 12,2018 6:39 AM

To: Dragan, Katarzyna E <DraganKE(@state.gov>

Subject: w nawiazaniu do rozmowy telefonicznej dot. mozliwosci wyjazdu na stypendium
Szanowna Pani,

W nawigzaniu do rozmowy telefonicznej, ponizej moj zyciorys.

RELEASE IN PART B6

Data i miejsce urodzenia:

Karolina Ke¢dziora

Jesli to za malo informacji, trzeba cos$ wigcej, prosze dac¢ znad.

Pozdrawiam serdecznie

Prezeska
Polskiego Towarzystwa Prawa Antydyskryminacyjnego
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From:
Sent:
To:

Subject:

via , INC.

Yy

RELEASE IN
_ . PART B6
Karolina Kedziora { B6
Wednesday, March 14, 2018 10:08 AM

Bremner, Steven A <BremnerSA(@state.gov>; Dragan, Katarzyna E
<DraganKE(@state.gov>

Further our meeting in PTPA office

Dear Steven and Katarzyna,

Thank you very much for a meeting. See below the link to the description of the Romanian case, we
spoke about. Hope it will be helpful.

https.//www.nvtimes.com/2017/11/21/world/europe/romania-eci-gay-marriage . html

Best regards,

r.pr. Karolina Kedziora

Prezeska

Polskiego Towarzystwa Prawa Antydyskryminacyjnego
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Via y , Inc

From: Eliza Rutynowska‘ ‘
Sent: Monday, January 21, 2019 11:57 AM
To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: Raport PTPA/FIDH nt. praw czlowieka w Polsce
Attach; pologne fidh web v4 pdf
RELEASE IN PART BG]
Szanowna Pani,

W zwiazku z otrzymaniem od Krzysztofa Smiszka kontaktu do Pani, pozwalam sobie przestaé raport
przygotowany przez ekspertdow PTPA we wspotpracy z ekspertami organizacji International Federation
for Human Rights, ktérego mam przyjemnos¢ by¢ wspotautorka.

Od biezacego roku objetam stanowisko Specjalistki ds rzecznictwa w PTPA, w zwigzku z odejsciem
Krzysztofa z Towarzystwa.

Mam nadziejg, ze raport wzbudzi Pani zainteresowanie. W razie pytan pozostaj¢ do dyspozycji oraz
licze na dalsza wspaniata wspotprace.

Z pozdrowieniami

Eliza Rutynowska
Policy officer | Legal Aid Team
Specjalistka ds rzecznictwa | Zespol poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

Wesprzyj nas!
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CAT U.N. Convention against Torture

CC Criminal Code

CEDAW U.N. Convention on the Elimination of Discrimination
CEDAW Committee U.N. Committee on the Elimination of Discrimination
CESCR U.N. Committee on Economic, Social and Cultural Rights
Cok Council of Europe

CJEU Court of Justice of the European Union

CRC U.N. Convention on the Rights of the Child

CRC Committee U.N. Committee on the Rights of the Child
CRPD U.N. Convention on the Rights of Persons with Disabilities
EC European Commission
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ECSR European Committee on Social Rights
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EP European Parliament

ETA Equal Treatment Act

EU European Union

FWFP Federation for Women and Family Planning

GONGO government-organised non-governmental organisation
GPET Government Plenipotentiary for Equal Treatment

HFHR Helsinki Foundation for Human Rights

ICCPR International Covenant on Civil and Political Rights
ICESCR International Covenant on Economic and Social Rights
KPH (Campaign against Homophobia)

LBGT+ lesbian, bisexual, gay, and transgender persons

ODIHR Office for Democratic Institutions and Human Rights
OSCE Organisation for Security and Co-operation in Europe

PiS Law and Justice Party or Prawo | Sprawiedliwos¢

PSAL or PTPA Polish Society of Anti-discrimination Law or Polskie Towarzystwo Prawa
Antydyskryminacyjnego

SOGIE sexual orientation, gender identity or expression

TEU Treaty on European Union

TFEU Treaty on the Function of the European Union

UPR Universal Periodic Review
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GLOSSARY

FIDH advocates for the enjoyment and respect for the human rights of everyone, regardless of one's
gender, gender identity, or sexual orientation, among others.

For FIDH, gender identity and sexual orientation in particular are fundamental questions, as the
respect for an individual's gender identity or sexual orientation, which make the core of an individual's
intimacy and sense of self, is intrinsically linked to the respect for human dignity. FIDH strongly affirms
its recognition of the existence of a diversity of sexualities and genders, beyond what society usually
sees as the ‘norm” — heterosexuality and cisgender —, and urges States to respect their international
obligations when it comes to ensuring LGBT+ persons’ enjoyment of their human rights, in law and in
fact.

As such, FIDH defines gender as the roles, behaviours, activities and traits corresponding to a social
representation that is deemed appropriate for women and men in a given society. It is to be strictly
distinguished from gender identity, which refers to the gender a person deeply feels and experiences
they belong to, and with which they identify. This gender may not be the gender which was assigned at
birth. Gender identity may thus not necessarily be related to one's gender expression, to be understood
as the way a person expresses their gender by making use of a variety of social, behavioural, or physical
codes (such as clothing, body language, or tone of voice) usually attributed to a specific gender.

Questions of gender are to be distinguished from sexual orientation, which FIDH defines as one of the
components of a person's identity, which refers to this person’s physical, romantic and/or emoticnal
attraction towards other people. FIDH views sexual orientation as not necessarily related to gender
identity and sex characteristics.

Throughout the report, FIDH will thus use the acronym LGBT + to refer to a group of persons with a
wide variety of sexual orientations, or gender identities, or gender expressions. The acronym stands for
lesbian (L), gay (G), bisexual (B), transgender (T), and the countless other groups of sexual and gender
minorities that would make the acronym too long for practical use (+).

FIDH also defines the following terms as:

Actual or perceived non-conforming sexual orientation, gender identity or expression: encompasses
individuals who either identifies as lesbian, gay, bisexual, transgender, or any other sexual orientation
and/or gender identity and/or gender expression that is not heterosexual or cisgender, and are thus
considered to not ‘conform” to societal expectations, or who could be perceived as identifying as such
regardless of whether this is actually how they identify.

Bisexuality: the fact of being able to experience emotional, affectional, and/or sexual attraction to both
men and women, or of being able to have romantic and/or sexual relations with men and women.

Endocrinology: the branch of biology dealing with the endocrine glands and their secretions, and
hormones of the body, especially in relation to their processes or functions.

Gay: a person who identifies as a man and is able to experience affectional, and/or sexual attraction to
men.

Gender reaffirming procedures: surgical procedures that change one's body to conform to one's gender
identity. These procedures may include "top surgery” (breast augmentation or removal) and "bottom
surgery” (altering genitals). Gender affirming surgery is sometimes referred to as "gender reassignment
surgery” or ‘gender confirming surgery."

Hate crimes (or “crimes motivated by prejudice”): they are committed against people due to their

1. FIDH, International Bureau resolution on the Protection of the rights of _G3TI persons and the rights of the persons edvocating for them,
2014.
2. Cornell University, Transgender Terminology, <https:/hr.cornell.edu/sites/default/files/trans%20terms.pdf= (lest visited 11 July 2018).
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real or perceived identity or membership to a group defined by personal characteristics such as race,
ethnicity, sexual orientation, gender identity, disability or social and economic status (among others).
These personal characteristics are afforded heightened protection under international human rights
law. These characteristics constitute the main motive that led the offender to commit a crime against
the victim.

Hysterectomy: the surgical removal of the uterus. It may also involve removal of the cervix, ovaries,
fallopian tubes and other surrounding structures.

Lesbian: a person who identifies as a woman and is romantically and emotionally attracted to women.

Sexology: the scientific study of human sexuality, including human sexual interests, behaviours and
functions.

Transgender: (sometimes shortened to “trans”) is an umbrella term used to describe a wide range
of identities whose appearance and characteristics are perceived as gender atypical — including
transsexual people, cross-dressers (sometimes referred to as “transvestites”), and people who identify
as third gender. Transgender women identify as women but were classified as males when they were
born, transgender men identify as men but were classified female when they were born, while other
transgender persons don't identify with the gender-binary at all. Some transgender persons seek
surgery or take hormones to bring their body into alignment with their gender identity; others do not.
The opposite of transgender is cisgender (a person whose sense of their own gender is aligned with
the sex assigned at birth; for example, a person who was assigned male sex at birth and who identifies
himself as a man is cisgender).?

3. Ibid.
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EXECUTIVE SUMMARY

Pol sh Supreme Court Justice Maigorzata Geradorf (C) attends & demonstration in support of Supreme Court judges in
front of the Supreme Court in Warsaw on July 3, 2018 Poland’s chief just ce refused to step down, defving a controversia
new law by the right-wing government which requires her and other senior judges to retire early.

©Janek SKARZYNSKI/AFP, Warsaw, Poland, 63/07/2018

This report is the result of several months of desk-based research, combined with an international
fact-finding mission conducted by the International Federation for Human Rights (FIDH) in Poland, on
LGBT+ persons and women'’s sexual and reproductive rights in the context of the degradation of the rule
of law these past three years.

FIDH was able to conduct approximately 20 interviews, all in Warsaw, of a wide range of actors: civil
society organisations, members of the Polish government, members of the Parliament, the office of the
Prosecutor, the office of the Polish Commissioner for Human Rights, associations of professionals —
lawyers, doctors, teachers —, and national experts. The fact-finding mission took place from 19 to 24
June 2017, in Warsaw, Poland. It is based on:

-a series of discussions and interviews organised in Poland with a wide range of actors (previously
described) whose work was relevant to the subject of the mission — the conseguences of the
degradation of the rule of law for women's sexual and reproductive rights and LGBT+ persons’
rights;

- desk-based research of FIDH Western Europe Desk on the subject of the mission; and

- discussions with members of the European Commission and the European Parliament, and the
Polish Society of Anti-discrimination Law.

[t must be noted that the name of some of the interlocutors, notably from civil society organisations,
have been concealed so as to avoid any personal backlash after the publication of this report.

The findings illustrate not only a clear lowering in the protection of the rights of LGBT+ persons and
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women's sexual and reproductive rights since 2015 when the Law and Justice Party (PiS) came into
power following parliamentary elections, but also virulent attempts at backtracking on these rights.

PiS started implementing its anti-democratic agenda in 2015 through its majority in the Sejm, profoundly
undermining checks and balances, such as the independence of the judiciary or the space for civil
society. This degradation of the rule of law, which has triggered strong reactions from international and
European human rights bodies, has been accompanied by heightened powers awarded to the Catholic
Church, and worrying attacks on the rights of LGBT+ persons and on women'’s sexual and reproductive
rights, left with no voice or safeguard to protect them. The current government has remained deaf
to any international or European calls to stop the democratic backsliding and afferent human rights
abuses, to the point where there exist today a clear risk of a serious breach of democracy, the rule of
law, and human rights in the country.

This report focuses on the impacts this rule of law crisis has on LGBT+ persons and women's sexual and
reproductive rights. While the situation of both these categories of individuals was already worrisome
before PiS came into power, it has become dire since October 2015. Over the past three years, new
attempts at further restricting women's already very restrictive right to abortion, expanding the scope
of the conscientious objection, and refusing to implement ECtHR rulings, have heightened to the point
where it is currently almost impossible for women to undergo a legal and safe abortion in the country.
The increasing influence of the Catholic Churchin this area, and the apparent willingness of the State to
leave it under its control, through numerous anti-choice declarations and public support to stricter anti-
abortion laws by officials, have been extremely damaging to women's sexual and reproductive rights.
During this period, the weight given to the Catholic Church has also induced heightened intolerance
towards LGBT+ persons, as appears from the national equality body (the Government Plenipotentiary
for Equal Rights)'s refusal to deal with LGBT+ issues and favouring “family mainstreaming” instead, and
from the numerous instances (e.g. in employment) where religion is invoked to justify discrimination
on the basis of sexual orientation, gender identity, or expression. This, combined with attempts by
the current government to incapacitate the Polish Commissioner for Human Rights, the lack of public
officials’ reactions in the face of physical attacks against several organisations advocating for LGBT+
persons’ rights, and the fact that Polish law almost does not prohibit discrimination on the ground
of sexual orientation, gender identity, or expression, entail LGBT+ persons’ interests are not being
safeguarded. Under this context, civil society organisations and opposition parties are even reluctant to
introduce new laws which would expand the rights and protection afforded to LGBT+ persons, for fear
this would backlash into further restrictions of these rights.

All these developments take place in a context of rapidly and drastically shrinking space for civil society
critical of the current government.

Based on these findings, this report formulates several recommendations to the Polish government
and other stakeholders such as the Council of Europe and the European Union. In documenting and
analysing the impact the degradation of the rule of law has on the rights of LGBT+ persons and on
women's sexual and reproductive rights vis-a-vis the State's international and European human rights
obligations, FIDH hopes to trigger change in the current government'’s approach towards the protection
of these rights, and in the EU's way of dealing with the situation in Poland — notably by the Council
immediately triggering the Art. 7(1) TEU procedure.*

MAJOR RECOMMENDATIONS

To the European Union:
+ To the European Union;

- Pay attention to the consequences that the degradation of the rule of law in Poland, the
constitutional crisis and lack of independence of the judiciary, have on LGBT+ and reproductive
rights.

* To European Union member States:

- Support in the Council action on Poland under the Article 7(1) procedure if the authorities fail to

respond to the EU Commission’s concerns and rule of law recommendations.
« To the Members of the European Parliament in particular:

4. For more information on Art. 7 TEU, see the Annax of this report.
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- Organise follow-up visits in Poland on the situation of the rule of law and its consequences
for LGBT+ persons and women's sexual and reproductive rights. On these occasions, secure
meetings with the Polish Human Rights Commissioner and civil society organisations working
on equality issues.

- To the European Union institutions, the European Commission and the European Parliament:

- Use all necessary means to ensure full compliance by Poland with its obligations under European
Union law, particularly with regards to the EU's founding values of respect for democracy, the rule
of law, and human rights, as enshrined in Article 2 of the Treaty on European Union (TEU). Having
regard to Articles 2 and 7 TEU, engage a structured dialogue with Poland on serious violations
and deterioration of human rights, with a special focus on LGBT+, reproductive rights, freedom
of expression, freedom of association, and more broadly on the shrinking space for civil society;
and

- Enhance cooperation with the Council of Europe and its Venice Commission, and civil society, in
monitoring observance and ensuring full compliance by Poland with such obligations.

* To the European Commission:

- Make better and more comprehensive use of infringement proceedings when Polish law is
not in accordance with EU law obligations, including the Charter of Fundamental Rights of the
European Union. This is notably the case for:

o the Law on the Protection and Assistance for Victims and Witnesses, which fails to fully
implement the EU Victims' Rights Directive into national legislation by de facto excluding
homophobic, biphobic, and transphobic crimes’ victims from its scope and from the
specific protection and support that are required for them

o the Law on Civil Status, which is not compliant with CJEU's ruling in Coman requiring
member States to recognise same-sex marriages concluded lawfully in the EU,
irrespective of whether they have opened marriage to same-sex couples in their own
territory, and thus closely follow what is the interpretation of the Polish administration
of Art. 18 of the Polish Constitution which provides special protection for a marriage
defined as “a union of a man and a woman"

- Find new and flexible ways to provide financial support to local NGOs and human rights defenders,
overcoming the shrinking space for civil society in Poland, and ensuring civil society is enabled to
pursue its work on LGBT+ and reproductive rights.

« To the European Agency for Fundamental Rights:

- Pay thorough attention to the situation of Poland when investigating and drafting the upcoming
report on the shrinking space for civil society in EU member States, and to that effect, ensure
Polish civil society organisations and the Polish Human Rights Commissioner are consulted.

To the Council of Europe:
« To the Parliamentary Assembly of the Council of Europe:
- Publicly voice concerns regarding the rapidly deteriorating situation in Poland and formally
reinstate a monitoring procedure on this member State; and
- As an aim of the Parliamentary Assembly of the Council of Europe respectively since 1981 and
2010, fighting discrimination based on sexual orientation and gender identity should remain one
of the top priorities of the Parliamentary Assembly. As such, the Parliamentary Assembly should
ensure the recommendations issued in 2070 be implemented in all member States of the Council
of Europe; and
- Issue written declarations on the situation of LGBT+ and sexual and reproductive rights in
Poland, especially the way they have been impacted by the degradation of the rule of law and the
weakening of checks and balances in the country since 2015; and
- Analyse the policies and good practices to define and promote the necessary measures to ensure
access to reproductive health and rights for all women, irrespective of their income, education or

social status, in all member States of the Council of Europe.
- To the General Rapporteur on the rights of LGBTI people:
- Urge politicians and decision-makers to promote an inclusive society in which all LGBT+ persons
can express their identity freely and without fear; and
- Organise a special mission of the General Rapporteur to Poland.
- To the General Rapporteur on violence against women:
- Urge the Parliamentary Assembly of the Council of Europe to analyse the policies and good
practices to define and promote the necessary measures to ensure access to reproductive health
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and rights for all women, irrespective of their income, education or social status, in all member
States of the Council of Europe; and
- Organise a special mission of the General Rapporteur to Poland.
- To the Venice Commission of Democracy through Law of the Council of Europe:

- Maintain cooperation, dialogue, and offers of legal advice to the government of Poland regarding
legislative initiatives, in order to ensure their compliance with European standards regarding
democracy, human rights and the rule of law, with a special focus on the legal and factual
circumstances of the daily functioning of the Commissioner for Human Rights.

To the U.N. Committee on the Elimination of all forms of Discrimination against Women, to the U.N.

Committee on Economic, Social, and Cultural Rights, to the U.N. Special Rapporteur on the right to

the highest attainable standard of physical and mental health, to the U.N. Special Rapporteur on

violence against women, including its causes and consequences:

+ Urge the Polish government to ensure the legalisation of abortion for women and girls under all
circumstances; and

* Urge the Polish government to ensure women have physical, economic, and informational access to
sexual and reproductive rights, notably through the strict regulation of the use of the conscientious
objection, through the provision of scientifically-accurate comprehensive sexual education in all
schools, through subsidising emergency contraception and everyday contraception for women and
girls.

To the U.N. Committee on the Rights of the Child, to the U.N. Committee on Economic, Social, and

Cultural Rights:

+ Urge the Polish government to ensure LGBT+ students enjoy their right to education in a safe
environment, free from bullying, violence, social exclusion, or other forms of discriminatory and
degrading treatment related to sexual orientation, gender identity, or expression. To that end, urge the
Polish government to have mandatory equality education for all in schools, in particular;

+ Urge the Polish government to ensure the full enjoyment of all of LGBT+ persons’ economic, social,
and cultural rights, under all circumstances, in particular their right not be discriminated against on the
basis of their sexual orientation, gender identity, or gender expression.

To the Government of the Republic of Poland:

* Ensure full compliance with the principles of respect for democracy, the rule of law and human rights,
enshrined in Article 2 TEU and recognised as the three pillars on which the Council of Europe’s system
for human rights protection is founded; and

* In particular, ensure that any institutional and legal change fully respects and does not weaken the
principle of separation of powers among independent institutions and a functioning system of checks
and balances, as well as the principle of equality, essential elements of democracy and the rule of law;
and

+ To this end, fully and swiftly implement the recommendations and decisions of regional and
international courts and mechanisms, as well as the decisions of the Polish Constitutional Tribunal in
order to comply with these principles; and

* Ensure any legislative process is conducted in a democratic, transparent and accountable manner,
which provides for a reasonable time for genuine political debate between parliamentary forces and
ensures stakeholder participation.
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amending the Act on the Supreme Court® introduces political supervision of the Supreme Court by
forcing approximately 40% of sitting judges to retire and allows for the General Prosecutor to further
appeal final judgments. The Act on the Organisation of Ordinary Courts'® increases the powers of the
Ministry of Justice, who is thereby responsible for deciding on the number of presidents and deputy
presidents of courts of appeal, regional, and district courts, as well of their appointments and dismissals.
The amendments worryingly increase political supervision over these key players in Polish democracy,’
an alarming trend for the protection of human rights in the country as “all rights are fictional without an
independent judiciary? As clearly stated by Dr. Hannah Machiriska: "[Poland] face[s] deep violations of
human rights, democracy, and the rule of law. And by deep | mean it will not be possible to reverse the
situation."?

This resulted in the European Court of Justice voicing concerns as to whether Poland can even fulfil the
right to a fair trial to the standard required among EU member States in the context of an extradition
request.™

These changes have been accompanied by an outright unwillingness of the current government to
dialogue with the various international and regional human rights bodies, by notably deliberately
passing Acts before the Council of Europe’s Venice Commission issued its opinions. In this context,
these developments, among others such as a retrogression on women'’s sexual and reproductive rights
and the shrinking space for civil society in the country, have led the European Commission to trigger the
Art. 7(1) procedure of the Treaty on European Union' in November 2017,'® reserved to member States
which present a clear risk of a serious breach of the EU's fundamental values."

The degradation of the rule of law in Poland has reverberating consequences regarding the rights of
the most stigmatised, in particular LGBT+ persons’ rights and women's sexual and reproductive rights,
who suffer from the creation of a so-called “illiberal democracy” in Poland, mirroring Hungary's, and of
the growing deference given to the Catholic Church. As democratic checks and balances are no longer
ensured and all this is taking place against a background of rapidly and drastically shrinking space for
civil society organisations, notably those advocating for minority rights, women and LGBT+ persons are
left with no voice. As the Polish Society of Anti-discrimination Law said: “we cannot separate the issue
of the rule of law crisis from the situation of NGOs and the persons whose interests they represent,
because once courts will be destroyed, NGOs will not be able to fight for individuals’ rights."™®

The findings of this report leave no room for doubt regarding the existence of a clear and serious risk
of a systemic breach of the EU's fundamental values, notably the rule of law, in Poland, and therefore
beg the immediate triggering of the Art. 7(1) TEU procedure’® by the Council.

9. Act amending the Act on the Supreme Court.

10. Act on the Organisation of Ordinary Courts

11. Act on the Organisation of Ordinary Courts.

12. nterview with members of the Polish Bar Association, Wednesday 21 June 2017, in Warsaw, Poland.
13. nterview with Dr. Hannah Machiriska, Monday 19 une 2017, in Warsaw, Poland

14. Zuropean Court of Justice, Preliminary Fuling, Case ©-216/18, 25 July 2018.

16. =or mare information cn Art. 7 TEU, see the Annex of this report.

16. Zuropean Parliament resolution of 15 November 2017 on the situation of the rule of law and democracy in Poland (2017/2931(RS>}).
17. As laid out in Art. 2 of the Treaty an European Union.

18. nterview with members of PSAL, Monday 18 June in Warsaw, Poland

19. =or maore information cn Art. 7 TEU, see the Annex of this report.
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Introduction

Over the last twenty years, international and European human rights norms have evolved significantly to
recognise the denial of safe abortion services as a human right violation. Laws, policies, and practices
that introduce new restrictions on women's exercise of their human rights, including their right to health,
or that erect new barriers to women’s access to health services — including legal and safe abortion
services — can hardly be considered compliant with international human rights law and standards.?®

Under international human rights law, sexual and reproductive rights are principally protected as a
component of the right to the highest attainable standard of physical and mental health. This right
indeed encompasses several freedoms and entitlements, among which are sexual and reproductive
rights, as outlined by the U.N. Committee Economic, Social and Cultural Rights (hereafter "CESCR")
in its General Comment No. 14.2" The right to health — and thus reproductive rights?? — contains four
interrelated and essential elements requiring that health facilities, goods, and services be available,
accessible, acceptable, and of good quality (also known as the AAAQ framework).® While the right to
health is one which abides by the principle of progressive realisation, States must fulfil minimum core
obligations immediately upon ratifying the International Covenant on Economic, Social and Cultural
Rights (hereafter "ICESCR"), regardless of resource constraints. These immediate obligations include:
the prohibition of discrimination based on gender in the provision of health services,” the prohibition
of retrogressive measures,?® and the obligation to provide essential medicines such as short-and long-
term contraceptives, emergency contraception, and drugs for maternal health care and management of
incomplete abortion and miscarriage 2

While Poland ratified most international and European human rights instruments (ICCPR, ICESCR,
CEDAW, CRC, CAT, ECHR, the European Social Charter)? it still fails to ensure the adequate
implementation of the obligations that derive from them. Since 1993, human rights treaty bodies and
institutions have closely scrutinised the situation of access to legal and safe abortion in Poland,?® and
have consistently expressed deep concerns about the severe consequences of the country’s restrictive

20. U.N. Committee on Cconomic, Social and Cultural Rights (hereafter “CCSCR”), General Comment No. 2 on the Nature of States Parties’
Okligations (Art. 2, pera. 1), para. G, UN. Doc. E/1981/23 (1880); U.N Commission on Human Rights, Limburg Princigles on the Implemen-
tation of the International Covenant on Cconemic, Social and Cultural Rights, pare. 72, U.N. Doc. [/CN.4/1987/17 (1987); CCSCR, General
Comment 14 on the Right to the Highest Attainable Standard of Health (Art. 12), UN. Doc. E/C.12/2000/4 (2000); CESCR, General Com-
ment 22 on the right to sexual and reproductive health (article 12 of the ntemnational Covenant on Cconomic, Social, and Cultural Rights),
U.N. Doc. E/C.12/GC/22 (2016); U.N. Committee against Torture (hereafter “CAT"), Finaf Observations on Peru, U.N. Doc. CAT/C/PER/CQO/5-
6, 3 16. To go further, see: Johanna 3. line, JD, MIA, Katherine Meyall, JD, and Lilian Seplilveda, JD, The Role of international Human Rights
Norms in the Liberalization of Abortion Laws Globally, Leah Hoctor, Adriana Lamadkové, Mandatory waiting periods and biased abortion
counselling in Central and Eastern Europe, International Journal of Gynecology & Obstetrics, August 2017.

21. CECSR, General Comment Nc. 14: The right to the highast attainable standard of health (Art. 12), para. 8, UN. Doc. E/C.12/2000/4: “the
right to health is not to be understood as a right to be healthy. The right tc health contains both freedoms and entitlements. The freedoms
include the right to control cne’s health and body, including sexual and reproductive freedom.”

22. CESCR, General Comment 22 on the right to sexual and reproductive health (article 12 of the Intemational Covenant on Economic,
Social, and Cultural Rights}, para. 36, U.N. Doc. E/C.12/GC/22 (2016}

23. CECSI, General Comment Na. 14: The right to the highest attainable standard of health (Art. 12), para. 12, U.N. Doc. E/C.12/2000/4.
24. CESCR, General Ceamment 22 on the right to sexual and reproductive health {article 12 of the International Covenant on Economig,
Social, and Cultural Rights}, para. 42(a}, U.N. Doc. E/C.12/GC/22 (2016); U.N. Convention on the Zlimination of all forms of Discrimination
against Women (hereatter “CEDAW), Art. 12; UN. Committee on the Elimination of all forms of Discrimination Against Women (hereafter
“CEDAW Committee”}, General Necommendation Ne. 24 on Article 12 of the Convention (Women and | lealth), para. 2, U.N. Doc. A/54/38/
Fev.1, chap. | (1999}; UN. Committee on the Rights of the Child (hereatter “CRC Committee”}, CRC Committee, General Comment No. 15:
0On the right of the child to the enjoyment of the highest attainable stendard of health, (2013}, para. &, U.N. Doc. CRC/C/GC/16 (2013}

25. CESCR, General Ceamment 22 on the right to sexual and reproductive health {article 12 of the International Covenant on Economig,
Social, and Cultural Rights), para. 3¢, U.N. Doc. E/C.12/GC/22 (2016).

26. i accordance with the WHO Model List of Essential Medicines. See: CESCR, General Comment 22 on the right to sexual and repro-
ductive health (article 12 of the International Covenant cn Economic, Social, and Cultural Rights), pare. 49(g), UN. Doc. E/C.12/CC/22
(2016); CECSR, General Comment Na. 14: The right to the highast attainable standard of health (Art. 12), paras. 12(a}, 43 (d}, U.N. Doc
E/C.12/2000/4; CRC Committee, General Comment No. 16: On the right of the child to the enjoyment of the highest attainable standard of
health, para. 37, U.N. Doc. CRC/C/GC/15 (2013).

27. nternational Covenant on Civil and Political Rights (1977); International Covenant on Economic, Social and Cultural Rights (1977); CE
DAW (1980); U.N. Convention on the Rights of the Child (hereafter “CRC"} (1891}, U.N. Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (hereafter “Convention against Torture”y (1987); Eurcpean Convention for the protection of human
rights and fundamental freedoms (hereafter “ECHR") {1993}; European Social Charter of 1961 (1997}.

28. U.N. Human Rights Committee (1999, 2004, 2010, 2016}, CEDAW Committee (2007) as well as CESCR (1998, 2002, 2009), CRC Com
mittee (2002}, U.N. Special Rapporteur on the Right to Health (2010}, the European Court of Human Rights (cases of: Alicja Tysiac, 2006;
R.R.,2011; P and S.,2012) and Commissioner for Human Rights of the Council of Europe (2007 + 2016).
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abortion legislation on the life and health of women.?

These apprehensions have increased over the past three years, since the governing PiS party came
into power in October 2015 and started implementing its conservative, anti-democratic agenda which
favours restrictions on human rights and women'’s sexual and reproductive rights more specifically.®
However, the Polish government has so far disregarded most of the recommendations made by
international organisations and bodies on the access to legal and safe abortion and even took further
retrogressive measures.

CHAPTER 1 - AVAILABILITY:
RETROGRESSIVE LEGISLATIVE MEASURES MAKE ABORTION ONLY
AVAILABLE IN VERY LIMITED CIRCUMSTANCES

l. International legal standards on the availability of abortion services

Under international and European human rights law, Poland has the obligation to ensure legal abortion
services are available, especially for teenagers, without third-party autherisations, and it must establish
an effective mechanism capable of determining whether the conditions for obtaining a legal abortion
are met. If one of these requirements is not fulfilled, abortion services cannot be deemed available in
the country. It is the case in Poland.

A) Legal and safe abortion services shall be available

Under the AAAQ framework, States have the obligation to ensure the availability of legal and safe abortion
services. The U.N. Committee on the Rights of the Child (hereafter “CRC") in particular recommended
that States ensure access to safe abortion and post-abortion care services to girls “irrespective of
whether abortion itself is legal ™'

As underlined on several occasions by the U.N. Human Rights Committee, the prohibition and
criminalisation of abortion viclates women's rights to be free from cruel, inhuman, or degrading
treatment, and to privacy. Indeed, the inability to receive care from trusted health professionals in one's
own country and the financial, psychological, and physical burdens imposed on someone having to
travel abroad to access legal and safe abortion care cause a great deal of mental suffering, attributable
to the State, which can amount to cruel, inhuman, or degrading treatment.®” Therefore, no State shall
prohibit abortion, even if this entails modifying the State’s Constitution.®

The European Committee on Social Rights (hereafter the "ECSR") also issued decisions on the subject.

29. U.N. I luman Rights Council, Report of the Working Group on the Universal Period Review: Poland, UN. Doc. A/I IRC/26/14, see reccm-
mendations 120.129,120.131,120.132, 120.134, 120.136, 18 culy 2017; U.N. Human Eights Committes, Concluding Observations: Poland,
para. §, U.N. Doc. CCPR/CO/82/PCL, 23 November 2016; CESCR, Concluding Observations: Poland, paras. 46-47, U.N. Doc. E/C.12/POL/
C0/6, 20 October 2016; CRC Committee, Conciuding Observations: Poland, paras. 38(c) end (d) and 28(h) and (¢}, U.N. Doc. CRC/C/POL/
C0/3-4, 30 October 2015; CEDAW Committee, Concluding Observations: Poland, paras. 36 and 37(a), (b}, and (c), U.N. Doc. CEDAW/C/POL/
C0O/7-8, 14 November 2014; CAT, Concluding Observations: Poland, para. 23, UN. Doc. CAT/C/POL/CO/5-6, 23 December 2013; U.N. Human
Fights Council, Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and
mental health: mission to Poland, J.N. Doc. A/HRC/14/20/Add.3, 20 May 2010.

30. U.N. I luman Rights Committee, Concluding observations on the seventh periodic report of Poland, 23 November 2016, U.N. Doc.
CCPR/C/POL/CO/T; CoE Commissioner for Human Rights, Report by Nils MuiZnieks following his visit to Poland form 8 to 12 February 2016,
Dac. CommDI1(2016)23, 2016; CoE Parliementary Assembly, Reproductive health and women’s rights in Poland, Written declaration No. 604,
Doc. 14035, 11 July 2016; European Parliament, Women'’s rights in Poland: MEPs checked the situation in the country, 24 May 2017; Euro-
pean Perliament, Rule of law and democracy in Poland at risk: Parliament ready for next steps, 15 November 2017, CoE Commissioner for
Human Rights, Commissioner urges Poland’s Parliament to reject bill which restricts access to abortion care, 23 March 2018; CoE Commis-
sioner for Human Rights, Keynote speech by Nils MufZnieks Commissioner for Human Rights of the Council of Europe at the First Congress
on Human Rights on 8-3 December 2017 organised by the Polish Ombudsman in Warsaw, Poland, Doc. CommDH/Speech(2017)8, December
2017; Co= Commissioner for Human Fights, Commissioner concerned about law undermining the independence of the judiciary in Poland, 3
April 2317; CoE Commissioner for Human Rights, Poland: slow down and consult on legislation to avoid human-rights backsliding, 12 Febru-
ary 2016; European Council, Statement by President Donald Tusk on the situation in Poland, Doc. 493/17, 20 July 2017. To be noted: this list
is non-exhaustive.

31. CRC Committee, General Observation n°15 (article 24), para. 70, U.N. Doc. CRC/C/CC/15, 17 April 2013

32. Mellet v. Ireland, Human Rights Committes, Communication No. 2324/2013, paras. 7.6, 7.7, and 7.8, UN. Doc. CCPR/C/116/2324/2013
(2016).

33. Whelan v. treland, Human Rights Committee, Communication No. 2425/2014, paras. 7.7,7.8,7.9,and 7.12, UN. doc. CCPR/
C/116/D/2425/2014 (2017}
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In 2015, in Federation of Catholic Family Associations in Europe (FAFCE) v. Sweden* the ECSR indeed
firmly rejected attempts to interpret the European Social Charter as providing protection to foetal life.
Instead, the ECSR confirmed that Sweden'’s abortion laws and policies, offering heightened protection
to women's sexual and reproductive rights, were fully compliant with Art. 11 of the European Social
Charter.

In order for States to comply with their international obligations, they must also abolish legal procedural
barriers to safe abortion services such as third-party authorisation requirements from spouses, judges,
parents, guardians, or health authorities for example.®

B) States shall abaolish legal procedural barriers to safe abortion services

This has been recommended by every international human rights bodies: the U.N. Committee on the
Elimination of All forms of Discrimination against Women® (hereafter the "CEDAW Committee”), the
CRC Committee,*” the U.N. Committee against Torture,*® the U.N. Committee on the Rights of Persons
with Disabilities® (hereafter the “"CRPD Committee”), the U.N. Human Rights Committee,*’ the CESCR,*'
the World Health Organisation* (hereafter the "WHO"), and the Council of Europe® (hereafter the “CoE").
All these bodies treat third-party authorisation requirements as forms of discrimination against women
and barriers to women's access to reproductive health services.

C) States shall establish a mechanism to determine whether the conditions for lega
abortion are met in individual cases

The European Court of Human Rights (hereafter "ECtHR") has noted that in member States (e.g. Ireland)
where legal and safe abortion is only allowed in limited cases such as a threat to the woman's health
or life, therefore requiring a doctor’'s approval, the “uncertainty surrounding the process of establishing
whether a woman'’s pregnancy pose[s] a threat to her life and the threat of criminal prosecution [has]
a ‘significant chilling’ effect both on doctors and the women concerned.”** This serious chilling effect
was also recognised by the ECtHR in Tysiac v. Poland,* where the Court found Poland had violated
Art. 8 of the European Convention on Human Rights (hereafter ‘ECHR") as the applicant had been
denied access to an effective mechanism capable of determining whether the conditions for obtaining
a legal and safe abortion had been met. The Court urged Poland to instate procedures to ensure that
women have effective access to legal and safe abortion, including an appeals mechanism allowing
women to challenge a doctor's potential refusal to authorise an abortion. The Court explicitly called
for the mechanism to consist of (1) an independent body, (2) that takes the views of the woman into
consideration and (3) issues decisions in writing (4) within a reasonable period of time.*

il. Poland's violations of its core obligations under the ICESCR

A) The 1993 Family Planning Act: a retrogressive legislative measure

In Poland, abortion is only legal in three very limited exceptions, thereby not fulfilling completely the

34. Zuropean Committee an Social Rights, Federation of Catholic Family Associations in Europe (FAFCE) v. Sweden (2015) No. 88/2013.

35. CEDAW Commiittee, Concluding Observations on Kuwait, UN Doc. CEDAW/C/KWT/C0/3-4. 2011 para. 43(b), Concluding Observations on
Hungary, UN Doc. CEDAW/C/HUN/CO/7-8. 2013 paras. 30-31.

36. CEDAW, General Recommendation No. 32 on wamen’s access to justice, (61 st Sess., 2015), para 25{(c)), U.N. Doc. CEDAW/C/GC/33
(2015); CEDAW Committee, Concluding Observations: Indonesia, paras. 41-2, U.N. Doc. CEDAW/C/IDN/CO/6-7 (2012}, Cook Islands, para.
35, U.N. Doc. CEDAW/C/COK/CO/1 (2007); Burkina Faso, para. 38, U.N. Doc. CEDAW/C/GFA/CC/6 (2010}; Timor-Leste, para. 31(a), U.N. Doc
CEDAW/C/TLS/CC/2-3 (2015).

37. CIRC Commiittee, General Comment No. 15: On the right of the child to the enjoyment of the highest attainable standard of health, para.
31, UN. Doc. CRC/C/GC/15 (2013).

38. CAT, Concluding Observations on Bolivia, para. 23, U.N. Doc. CAT/C/30L/C0/2 (2013)

30. CRPD Committee, General Comment No. 1: Article 12: Equal recognition before the law, (11 th Sess., 2014}, para. 3£, U.N. Doc. CRPD/C/
GC/1 (2014); CRPD Committee, Genera Comment No. 3 on women and girls with disabilities, para. 44, U.N. Doc. CEPD/C/CC/3 (2016).

40. U.N. Human Rights Committee, Concluding Observations on Bolivia, para. 9(b}, UN. Doc. CCPR/C/BOL/CO/3 {2013).

41. CESCR, Ceneral Comment Na. 14 on The Right to the Highest Attainable Standard of Health. para. 41, U.\. Doc. E/C.12/2000/4 (2016).
42. World Health Organisation, Safe abortion: technical and policy guidance for health systems, 2012.

43. CoE Commissioner fer Human Rights, Issue paper — Women’s sexual and reproductive health and rights in Europe, December 2017, The
Commissioner's recommendations, p. 11

44. ZCtHR, A., B. and C. v. Ireland (Application no. 26579/0€), 16 December 2010, para. 254.

46, =CtHR, Tysiac v. Poland {Application n°5410/03), 2007.

46. =CtHR, Tysiac v. Poland {Application n°5410/02), paras. 117 118, 2007.
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availability requirement.

After democratic political changes in 1989, reforms limiting women's right to access legal and safe
abortion were introduced, making Poland's anti-abortion legislation one of the most restrictive in
Europe. This situation has resulted from the adoption of the 1993 Family Planning Act or the so-called
‘compromise” which, in the post-communist period, the government conceded to the Catholic Church.*
Prior to the 1993 Act, women were legally entitled to access safe abortion services upon request. About
500,000 legal and safe abortions a year were then reported, and more than 97% of the women said they
were doing it for socio-economic reasons.” Nowadays, women's organisations estimate approximately
200,000 clandestine and unsafe abortions are performed each year in Poland,® while the Polish
government publishes statistics showing only 1,000 women undergo safe and legal abortions per year®®
—ten times less. The 1993 Act is thus in itself a retrogressive legislative measure, entailing an outright
violation of Art. 2(1) of the ICESCR.

As members of the Federation for Women and Family Planning (hereafter the "FWFP") rightfully
pointed out, the very piece of legislation governing abortion in Poland was “a compromise between
politicians and the Catholic Church; not a compromise to which women participated.”" At that time,
the only way for Polish politicians to repay the Catholic Church for their contribution to the solidarity
movement (Solidarnosc) was to trade on women's sexual and reproductive rights. Therefore, sexual
and reproductive rights in Poland are, and have since then been, “a political rather than an ideclogicial
problem .. . because politicians believe their career depends on the Church’s support.”

While Art. 38 of the Polish Constitution defends the ‘legal protection of the life of every human being,"
the 1993 Act goes further by clearly recognising a right to life that includes the prenatal phase.>* This
anti-choice interpretation of Art. 38 of the Constitution has been endorsed by the Constitutional Tribunal
in its judgement of 29 May 1997 % when it struck down a 1996 amendment to the abortion law allowing
abortion for “social reasons.” The Tribunal stated that, as a democratic State under the rule of law,
Poland protects each person’s fundamental right to life, from beginning to end — and it is not sufficient
to maintain that unborn babies are not persons.*

The current Polish government's official position on the subject is also apparent from its comments
to the draft General Comment on Art. 6 of the ICCPR (on the right to life): "it is undisputable that, from
the point of view of science, human life begins at conception . . . Protection of every child must be
recognized regardless of age, including gestational age."®”

The 1993 Act as it stands today limits the possibility to seek, and thus the availability of abortion services

to three exceptional circumstances:®

+ When the pregnancy poses a threat to the life or health of the woman, abortion is permitted at any
stage of the pregnancy but — except in case of emergency — is subjected to the diagnosis of two
doctors other than the one performing the abortion;

+ When there is a high probability of a severe and irreversible foetal impairment, abortion is permitted
after a confirmed diagnosis of two doctors other than the one undertaking the act and until viability
of the foetus;

* When the pregnancy is the result of an unlawful act, such as rape or incest, abortion is permitted
during the first 12 weeks. In this particular instance, a certificate from the public prosecutor is required
to access the medical procedure.

47. lumanity in Action, A Dangerous Compromise: The Battle of Reproductive Rights in Poland, 2008.

48. The Guardian, *How Poland’s far-right government is pushing abortion underground,” 30 November 2017, <https://www.theguardian.
com/news/2017/nov/30/how-polands-far-right-government-is-pushing-abortior-underground> {last visited 12 July 2018).

49, ASTRA Network, Access fo safe and legal abortion : a European perspective, 2016

50 Wm. Robert _chnston, Historical abortion statistics, Poland, 2018.

51. nterview with members of the Federation for Women and Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

52. nterview with members of the Federation for Women and Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

53. Constitution of the Republic of Foland {Dziennik Ustaw of 16 July, 1967, No. 78, item 483) Fersonal Freedoms and Rights, Art. 38, “The
Fepublic of Poland shall ensure the legal protection of the life of every human being.’

54.1993 Family Planning Act, Art. 1

55. Ruling K 26 96 of the Constituticnal Tribunal, 28 May 1997, Paland.

56. Ruling K 26 96 of the Constituticnal Tribunal, 28 May 19987, Poland.

57. U.N. Office of the High Commissioner for Human Rights, Remarks of Poland to the General Comment No 36 on article 6 of the Interna-
tional Covenant on Civil and Political Rights on the right to life, p. 1.

58. 1993 Family Planning Act, Art. 4
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B) Third party authorisations, and their difficulty to be challenged, render the 1993 Act
even stricter in practice

It must be noted that in all three exceptions, the 1993 Act provides for the intervention of third-parties
for women to exercise their right to choose, contrary to international human rights standards on the
matter, as mentioned in Section I. A) 2) States shall abolish legal procedural barriers to safe abortion
services. This is combined with a criminal provision stating that if a doctor or anyone else assists a
woman in having an abortion besides the three exceptions, including by providing transport, advice or
information, they face a 3-year imprisonment sentence.® However, the pregnant woman is exempt from
criminal liability under the current framework &

This punitive and stigmatising environment, put in place by the 1993 Act and anti-abortion legislative
arsenal and discourse which has developed in Poland over the past decade, has created a chilling effect,
even for medical professionals, who often invoke the “conscience clause” to escape their medical duty
to perform abortions when absolutely necessary fora woman'’s life and health. This led institutions such
as the ECtHR to condemn the harmful health implications and serious human rights violations caused
by abortion stigma.®

However, in practice, it is extremely difficult to challenge a doctor's cpinion, therefore translating
into women being unable to exercise their right to choose in Poland, even in the limited available
circumstances. Indeed, following the Tysiac ECtHR judgment, Pcland adopted the 2008 Act on the
Protection of Patient Rights, which allows patients to challenge their doctor's decision on the provision
of healthcare, including abortion. The mechanism therefore can serve to determine whether the
conditions for legal abortion have been met. The patient may file an administrative “appeal”? with a
Medical Commission (composed of three doctors appointed by the Ombudsperson for Patients'
Rights®) within 30 days following the emission of the doctor's opinion. The Commission must then
deliver an administrative reasoned decision, within ancther 30 days. Hearings are not automatic and the
decisions of the Commission cannot be further "appealed.”

The U.N. Special Rapporteur on the Highest Attainable Standard of Health has criticised the new
mechanism, noting that “a panel composed exclusively of medical professionals has aninbuilt structural
bias, affecting its impartiality.”* Furthermore, because an abortion can only be undergone during the
first 12 weeks of pregnancy in two of the three exceptions provided by the 1993 Act, a 30-day period
to issue an opinion is excessive and undermines women'’s legal right to access abortion in the end.
Because this procedure is an administrative one, no obligation to provide applicants with legal advice
exists. This is a further limit for women with restricted financial means in lodging their “appeal” before
the doctors’ board, especially considering the existing requirement for the patient's complaint to refer to
the article of law that has been violated by the doctor’s opinion. The mechanism therefore discriminates
against the poorest women who are forced to seek clandestine and unsafe abortions.

When confronted about allegations of the lack of independence of the Commission, and the inability for
wemen to appeal its decisions, members of the Polish Ministry of Health remained vague: ‘Decisions
of the Commission cannot be challenged before court, however patients can always go to court. The
Ombudspersonis supposed to support all patients, includingwomenwho face decisions of terminationof

59. 2olish Penal Code, Arts. 18, and 1562 10 154,

60. 1993 Family Planning Act, Art. 149a §2.

61. See CoE Commissioner for Human Rights, Women’s sexual and reproductive heaith and rights in Europe, 2017, p.29: ‘In the case P. and
S. v. Poland, the European Court of I luman Rights considered the harmful health implications and serious human rights violetions ceused
by ekbaortion stigme in a country with a restrictive abortion law. The Court held that the rights to privacy and badily integrity under Articles

3 and 8 of the European Convention on Human Rights were viclated as a result of repeated failures by the Polish authorities to ensure that
the first epplicant could access legal abortion services to which she was entitled under domestic law.

62. Act of November 6, 2008 on Petient Rights end the Patient Fights Ombudsman, Chapter 8 The Patient’s Right to File an Objection to a
Daoctor's Opinion or Ruling, Arts. 31 and 32.

63. The Gmbudsperson for Patient’s Rights was established by the Act of 6 November 2008 on Patient Rights and the Patient Rights Om
budsmari. The Act regulates health care providers {public and non-public)’s obligations s well as patients’ rights such as: right to health
services, to obtain information, to confidentiality of patient information, tc consent to the provisions of health services, to respect privacy
and dignity of the patienits, to object to the doctor's opinicn or decision, etc. The Ombudsperson is a new central public administretive body
which has jurisdiction to protect these rights.

64. U.N. Special Rapporteur an the right of everyone to the enjoyment of the highest zttainable standard of physical and mental health,
Report on the Rapporteur’s Mission to Poland, para. 45, UN. Doc. A/HRC/14/20/Add.3 (2010).
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pregnancy.’®® Despite the Ministry’s affirmations, the fact-finding team was told that the Ombudsperson
for Patient's Rights had actually recently been replaced because she was being “too helpful in these
cases."®® This testifies of the current Polish government’s desire for this mechanism to not be effective,
but only further delay women's claims so as to prevent their legal access to abortion. This is illustrative
of the current government's attempts to further restrict women's already slim right to choose, notably
through replacing persons whose actions are not reflective of the government's orientations.

Finally, in the case the Commission issues a positive opinion regarding a woman's access to abortion,
the 2008 Act does not contain any enforceability mechanism guaranteeing her effective access to the
granted lawful abortion. For these reasons, the Committee of Ministers overseeing the implementation
of judgments of the ECtHR is, to date, not satisfied with the new law, as it expressed again in its R.R. v.
Poland judgment® in which it ruled Poland had viclated the ECHR due to the lack of effective mechanism
to challenge a doctor’s opinion. The current mechanism indeed is not (1) an independent body, (2) only
partially takes the views of the woman into consideration (since hearings are not automatic) and (3)
does not issue decisions within a reasonable period of time, as required Tysiac.®®

Nevertheless the Polish Ministry of Health and the Ombudsperson for Patients’ Rights have said they
do not believe the mechanism is faulty and tend to state that not using this mechanism is due to
the fact that there is no need to use it. The Ministry of Health expressly stated that "the 2008 Act
provides the possibility to object to a doctor's refusal, as required by the Tysiac ECtHR judgment. We
consider mechanism as effective."®® Moreover, in June 2017, a deputy speaker of the Senate opened the
conference on the implementation of ECtHR rulings by saying he was “strongly against ECtHR rulings
in cases of abortion . . . which interfere with the sovereign right of Poland, ™ thereby clearly indicating
the disregard and lack of will of the current government to comply with ECtHR rulings on the subject.

Poland's anti-abortion legislation is thus strict in the sense that legal and safe abortion is allowed in
limited cases, but is made even stricter by introducing third party authorisation before women can
exercise their right to choose. Regrettably, the Pclish Ministry of Health neither seem to be planning to
amend the 2008 nor the 1993 Act, as it considers "it is important for the State to [have a doctor] state
that termination can be executed [in a specific case] ... and it is important that it be stated by different
doctors, other than the one who carries out [the abortion].”

As a result, officially only 600 to 1,000 legal abortions are practiced each year in Poland, among
10 millions of women of reproductive age. However, according to a survey from the Public Opinion
Research Center (CBOS) and the Federation for Women and Family Planning (FWFP), the actual figures,
including clandestine abortions, would rather look closer to 200,000 cases a year.”” The gap between
official statistics and data collected by civil society is significant and suggests a discrepancy between
the reality and how it is depicted by official sources. As an illustration of the current government's
official stance on the issue, Member of Parliament Joanna Scheuring-Wielgus explained that, as Poland
was getting ready to celebrate the 100th anniversary of women's right to vote in the country, in 2018,
Polish authorities “agreed to make this year the year of women'’s rights, only under the condition that no
mention be made alleging there were issues with women's rights in Poland."”*

C) Further retrogressive legisiative measures in the making

Multiple attempts have been made to further restrict cases of legal abortion, through draft legislative
proposals in 2011, 2013,2015,2016,2017, and 2018 that contained total or near total bans on abortion,
which were defeated by massive public protests. These attempts have intensified since the 2015
parliamentary elections which brought ultra-conservative ruling party PiS to power.

65. nterview with members of tha Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

66. nterview with members of the Federation for Women and Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

67. ZCtHR, R.R v. Poland, (Application No. 27617/04}), 2011

68. =CtHR, Tysiac v. Poland, (Application No. 5410/03°, peras. 117 118, 2007.

69. nterview with members of tha Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

70. Interview with Hannah Machiriska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor at
the University of Warsaw, Monday 19 cune 2017, in Wersaw, Poland

71. nterview with the members of the Polish Ministry of Health, Thursday 22 June 2017, in Warsaw, Pcland.

72. ASTRA Network, Access fo safe and legal abortion : a European perspective, 2016

73. nterview with MDP Joanna Scheuring Wielgus, Tuesday 20 June 2017, in Warsaw, Poland.
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Not long after PiS won the October 2015 elections, a draft bill was indeed tabled, which proposed to
introduce a near-total ban on abortion and sought to criminalise women and girls who underwent an
abortion as well as those assisting or encouraging it.”* The proposal, although a supposed citizens'
initiative, was in fact tacitly supported by the ruling party, and passed the first stages of parliamentary
scrutiny. The context in which the bill was proposed and started to be passed, and in particular the fact
that it proposed to criminalise women gave rise to mass protests — which became known as the Czarny
Protest or "the Black Protest"”® — all over the country, including an unprecedented women'’s strike and
widespread international solidarity. As a result, the Parliament backtracked on its decision and rejected
the bill in October 2016.7

However, the attempts to further restrict women's sexual and reproductive rights, especially regarding
abortion, and the debate around the criminalisation of abortion have far from died down, especially
since the current government has indicated its supportin favour of greater restrictions on abortion, and
other sexual and reproductive rights, in many instances.”” For instance, in October 2017, in its remarks
to the General Comment No. 36 on article 6 of the ICCPR, the Polish government strongly insisted on
the protection of human life from conception.”™

This positioning has encouraged and created fertile ground for new anti-abortion initiatives, which have
proliferated over the past two years. On 27 October 2017, a group of parliamentarians — mainly from the
PiS party — submitted a motion to the Constitutional Tribunal questioning the constitutionality of the
1993 Family Planning Act’s provisions related to access to abortion in case of a severe and irreversible
foetal impairment. A month later, on 30 November 2017, the "Stop Abortion Civic Committee” submitted
a draft law, widely supported by the Polish Catholic Church, bishops,” and high level politicians such
as Prime Minister Szydlo, President Duda, PIiS leader Kaczynski, and PiS-affiliated Science Minister
and Deputy Justice Minister.®® The draft bill gathered 830,000 signatures® between September and
November 2017 to ban what it referred to as “eugenic abortion” — abortions until now legally carried out
to eliminate potentially defective foetuses.

These heightened threats on women's sexual and reproductive rights have sparked important

mobilisation from civil society, which developed new legislative proposals to counteract this restrictive

trend. In October 2017, the “Save Women Civic Committee” thus collected almost 500,000 signatures

for its bill on women's rights and conscious parenthood.® The draft bill specifically provided for:

* Restoring women's reproductive rights, including the woman's right to legal and safe abortion, in all
circumstances, until the end of the 12th week of pregnancy;

* Introducing comprehensive sexual education in schools;

* Providing free and easy access to contraceptives;

* Restoring access to emergency contraception on demand;

* Regulating the use of conscience clause by gynaecologists.

The PiS party had promised in its election campaign that the bill would be sent to further proceedings.
However, it was not. The liberalising draft bill was rejected by Polish MPs on 10 January 2018, in part

74. Citizens’ proposal on amendments to he 1993 Family Flanning Act, Human Embryc Pratection and Conditions of Permissibility of Abor-
tion of 7 January 1993 and the Penal Ccde of 6 June 1997; See also: Center for Reproductive Rights & others, “Supplemental information
on Poland for the Pericdic Review by the Human Rights Committee at its 118th Session,” 22 September 2016.

75. Great Coalition for Equality end Choice, My #BlackProtest, 2017.

76. Reuters, Polish “Parlizment rejects near-total abortion ban after protests” 6 October 2016.

77. Radic Poland, “President says abortion laws are abused in Poland’ 7 November 2017: “[President] Duda said removing deformed and
seriously ill foetuses was “eugenic abortion’, adding that “decidedly tcugher legal solutions” needed to be introduced.” See also: Amnesty
Internationel, “Submission for the UPR 27th session, Poland: dismantling rule of law?,” April/May 2017.

78. UN. Office of the High Commissioner for Human Rights, Remarks of Poland to the General Comment No 36 on article 6 of the interna-
tional Covenant on Civil and Political Rights on the right to life, p. 1.

79. On 8 November 2017, the Committee of Falish bishops released ¢ statement asserting the right to life of the unborn child and putting
the committee’s weight behind the cempaign for this restrictive bill: JI Press Agency, Polish Bishops’ Conference Presidium: Instead of
Abortion — Adoption of Children;  Everyone has the right tc life, 8 November 2017.

80. Radio Poland, “Cresident says abortion laws are abused in Poland,” 7 November 2017.

81. =ederation for Women and Family Planning, “The draft law penalizing abortion in cese of fostel impairment submitted to the Parlie-
ment, November 2017.

82. =ederation for Women and Family Planning, “Save Womean’ bill with 500 000 signatures submitted to the Polish Parliament,” Jctober
2017.
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due to high absenteeism from MPs of the opposition.® This sparked nationwide protests.?“ In parallel,
the “Stop Abortion" bill was voted in and put forth to be discussed in the Parliamentarian Commission
of Social Politics and Family on 10 January 2018.

The “Stop Abortion” bill was again debated in March 2018, but was again temporarily defeated by
massive public protests following which the Sejm had decided the proposal would not be tabled in
the coming months. However, in June 2018, the Sejm's Social Policy and Family Committee examined
the “Stop Abortion” bill once more. If adopted, the bill would impose a near total ban on abortion, as it
purports to amend the 1993 Family Planning Act by prohibiting abortion in the event of a severe and
irreversible foetal impairment, a ground on which 98% of legal abortion procedures are accessed in
Poland.®® The other two grounds on which abortion is permitted account for only 2% of all legal and
safe abortions granted because of the many hurdles faced by women whose pregnancy is the result of
a crime (rape or incest) or whose pregnancy is a threat to their life. These hurdles are in part due to the
need for numerous third party authorisations — from doctors or judges —, the margin of appreciation
granted, and their invoking the conscientious objection in a quasi-systematic way, or their refusal to
certify the conditions for legal and safe abortions are met for fear of being criminalised for having aided
a woman to undergo an illegal abortion. The passing of this bill would violate Poland's international
human rights commitments, starting with, once more, the prohibition of non-retrogressive measures
under the ICESCR.%

Several international and European institutions have expressly called on Poland to reject any draft
legislation further retrogressing on women'’s sexual and reproductive rights. For instance, at the United
Nations level, the U.N. Working Group on the issue of discrimination against womenin law and in practice
warned Poland that “forced continuation of pregnancy in any circumstance violates a person's human
rights."® At the European Union level, the European Parliament (hereafter, the "EP"), in its resolution of 15
November 2017, specifically "strongly criticise[d] any legislative proposal that would prohibit abortion
in cases of severe or fatal foetal impairment,® which was one of the contributing factors to the EP
finding the situation in Poland represented a clear risk of a serious breach of the EU's founding values
as enshrined in Art. 2 of the Treaty on European Union (hereafter “TEU"), and warranted the triggering of
the article 7(1) TEU procedure.

For MP Joana Scheuring-Wielgus, “these past 18 months [in particular] have been a huge step back, in
comparison with 1993. We see everything that's happening as an attempt by the current government
to create a religious state®® She therefore believes that “what happened last autumn — introducing a
stricter bill, defeated by massive protests — was not a one-time event, but the beginning of a process
for change.” Many interviewees indeed expressed their fear that "at least some restrictions to the
current legislation will take place in this term of Parliament . . . [as] PiS will have to do something in
that sense for their supporters” However, these allegations have been denied by the Polish Ministry
of Health, stating that “so far, the provisions have not been changed . . . and there are no plans from
the government to change these laws."® However, the Ministry did underline that “when a proposal is

83. =ederation for Women and Family Planning, “Conformism, contempt & conceit — voting on aborticn-related Lills in the Polish Perlia-
ment” 10 Januery 2018.

84. The Independent, “Poland abortion ban: Thousands of women take to streets across country to demand reproductive rights,” 17 Janu-
ary 2018.

86, “Zatrzymaj Aborcje, see: <https:/zatrzymajabarcie.pl/> (last visited 12 August 2018},

86. ~ederation for Women and Family Planning, “Barbarian enti-abortion bill back in the fundamentalists’ game. Reactions,” culy 2018. The
other two grounds on which abortion is permitted account for only 2% of all legal and safe abortions granted because of the many hurdles
faced by women whose pregnancy is the result of a crime {rape or incest) or whose pregnancy is a threat for their life. These hurdles are
in part due to the need for numerous third party authorisations — from doctors ar judges —, the margin of appreciation granted, and their
invoking the conscientious objection in a quasi-systematic way or their refusal to certify the conditions for legal and safe abortions ere met
for fear of being criminalised for having aided a woman to undergo an illegal abortion

87. As stems from the principle of progressive realisation of Art. 2(1} ICESCR; See CESCR, Ceneral Comment No. 3, para. 9, U.N. Doc
E/1991/23.

88. U.N. Worling Croup on the issue of discrimination against women in law and in practice, “Poland must not further restrict sexual and
reproductive health and rights, say UN experts,’ 22 March 2018 (emphasis addad}.

89. European “arliament resolution of 1& November 2017 on the situation of the rule of law and democracy in Poland (2017/2931(RSM)),
para. 12

90. Interview with M Joanna Scheuring Wielgus, Tuesday 20 June 2017, in Warsaw, Poland.

91. nterview with MP Joanna Scheuring-Wielgus, Tuesday 20 June 2017, in Warsaw, Poland.

92. niterview with Wanda Nowicka, fermer deputy speaker, Monday 19 June 2017, in Warsaw, Poland; Interview with members of the Hel
sinki Foundation for Human Rights, Tuesday 20 June 2017, in Warsaw, Poland.Human Fights, Tuesdzy 20 June 2017, in Warsaw, Foland.
93. niterview with the members of the Polish Ministry of Health, Thursday 22 June 2017, in Warsaw, Pcland.
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submitted, the government will have to take a stance."*

Legal availability of abortion services is therefore very limited in Poland — limitations which are further
exacerbated by additional legal requirements such as third-party authorisations and the lack of an
existing mechanism to determine whether the conditions have been met for legal abortion. Taking
place in a strong and stigmatising anti-abortion environment, the Polish legal framework on abortion
is therefore not sufficient to fulfil the availability requirement of the AAAQ framework. Even more so, it
is in direct and outright violation of Poland's international human rights standards, being the result of
retrogressive legislative measures.

CHAPTER 2 - ACCESSIBILITY:
DE FACTO INACCESSIBILITY OF SEXUAL AND REFPRODUCTIVE
RIGHTS SERVICES

Under the AAAQ framework, when abortion is legal under domestic law, it must be accessible in
practice.®® This entails physical, informational, and economic accessibility. Denial of access to legal
abortion services can amount to violations of the rights to health, privacy, non-discrimination and
freedom from cruel, inhumane and degrading treatment.

I. Effective physical accessibility seriously hindered

A) International legal standards on the physical accessibility of sexual and reproductive
services, and the regulation of the conscientious objection

1) Standards regarding the physical accessibility of abortion services

Physical accessibility is guaranteed when a sufficient number of health facilities providing these
services exist throughout the country, implying that women do not have to travel long distances receive
these services.®

Physical accessibility is often drastically reduced by the legality of the use of the conscientious
ohjection by medical practitioners. States providing for the use of the conscientious objection by
healthcare personnel must therefore adequately regulate its practice to ensure that it does not limit
women's access to sexual and reproductive health services.®” They must ensure a respectful, timely, and
systematic referral is made by the objector to an alternative healthcare provider in the same hospital,
and ensure that the practice is solely personal, not institutional.®

While freedom of thought, conscience, and religion is protected under Art. 9 of the ECHR, the ECtHR has
explicitly stated that Art. 9 of the ECHR did not encompass “each and every act or form of behaviour
motivated or inspired by a religion or belief"®

The ECSR has also found that a member State was in breach of Art. 11 of the European Social
Charter protecting the right to health, and of the principle of non-discrimination, when the use of the
conscientious objection in the State meant that entire regions were scrapped off of doctors willing and
able to perform abortion services.'™ In international Planned Parenthood Federation European Network

94. niterview with the members of the Polish Ministry of Health, Thursday 22 June 2017, in Warsaw, Pcland.

956. CECSI, General Comment Ne. 14: The right to the highest attainable standard of health (Art. 12), para. 12(b), U.N. Doc. E/C.12/2000/4.
96. CECSR, General Camment No. 14: The right to the highast attainable standard of health (Art. 12}, para. 12(b}, U.N. Doc. E/C.12/2000/4;
CEDAW Committee, General Recommendetion No. 24 on Article 12 of the Convention (Women and Health), paras. 21 and 2&, U.N. Doc.
A/54/38/Rev.1, chap. 1 (1899).

97. CESCR, Ceneral Comment Ne. 22, para. 43, U.N. Doc. E/C.12/CC/22, (2016},

98. CESCR, General Camment No. 24 on Stete obligations under the International Covenant on Economic, Social and Cultural Rights in the
context of business ectivities, para. 21, U.N. Doc. CESCR/C.12/GC/24 (2017}; CESCR, Concluding Observations on Poland, paras. 46 7, U.N
Dac. E/C.12/POL/CO/6 {2016); CEDAW Committee, Concluding Observations Poland, para. 36-7, UN. Doc. CECAW/C/POL/CO/7-8 (2014);
Slovakia, para. 30 31, U.N. Doc. CEDAW/C/SVK/CD/5 6 (2015); U.N. Human Rights Committee, Concluding Observations on Columbia,
paras. 20-21, U.N. Doc. CCPR/C/COL/CO/7 (2016).

99. ZCtHR, Pichon and Sajous v. France, {Application No. 43863/99), 2001

100. European Committee cn Social Rights (hereafter "ECSR”), International Planned Parenthood Federation European Network v. italy,
(2074) No. 87/2012
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v. Italy'®" in particular, it found that Italy could in practice only guarantee the right to health for women
who could afford to travel from hospital to hospital or from one region to another, thereby resulting in
discrimination on the basis of women's economic and social capacities.

In 2015, the ECSR clearly stated that the conscientious objection could not be used by healthcare
providers to refuse to provide abortion services under Art. 11 of the European Social Charter, by
rejecting such claims by the Federation of Catholic Family Associations in Europe.’® The Committee
unambiguously confirmed that states are not obligated to recognise or protect any right of health
professionals to refuse care on grounds of personal conscience under Art. 17 of the Charter.

The ECSR finally went further in Confederazione Generale Italiana del Lavoro v. Italy when it also found a
violation of the right to work,'® and the right to dignity in work,'%* resulting from the State’s inability to
adequately address the burdensome workload on non-objecting doctors caused by the high percentage
of objecting doctors in some areas of Italy.

Finally, it must be noted that while the Council of Europe (CoE) adopted a controversial resolution on
the right to institutional conscientious objection in lawful medical care in 2010,' it has since been
nullified by the CoE, notably the CoE's Commissioner for Human Rights, clearly indicating that “this view
is contrary to the repeated recommendations of international human rights mechanisms that have
consistently held that institutions may not be allowed to refuse to provide sexual and reproductive
health care on grounds of conscience.%

2) Standards regarding the physical accessibility of contraception

Furthermore, the ECtHR cut short any attempts at widening the use of the conscientious objection
when it deemed inadmissible a complaint alleging that pharmacists had a right to use the conscientious
objection under Art. 9 of the ECHR to refuse to sell contraceptives. The ECtHR expressly stated that: “as
long as the sale of contraceptives is legal and occurs on medical prescription nowhere other than in a
pharmacy, the applicants cannot give precedence to their religious beliefs and impose them on others
as justification for their refusal to sell such products."'?’

Finally, it must be recalled that the obligation to provide essential medicines such as short-and long-
term contraceptives, emergency contraception, and drugs for maternal health care and management of
incomplete abortion and miscarriage is a minimum core obligation under the ICESCR,'® which States
must fulfil immediately upon ratification.

B) In Poland, "even legal abortion is not accessible" %
1) Abusive use of the conscientious objection

The physical accessibility requirement is not fulfilled in Poland, mainly due to abusive use of the
conscientious objection, which is invoked institutionally by hospitals rather than by doctors on a case-
by-case basis, without referring patients to other doctors willing and able to perform abortion services.
The reasoning behind these refusals is that it would undermine the effect of the conscience clause
since women would still be able to undergo an abortion, indirectly allowed by the referral. A majority of
hospitals go as far as labelling abortions as murders and women seeking them as assassins; ‘we are
hospitals which do not perform murders."""? This results in entire regions of Poland being scrapped off

101. =CSR, International Planned Parenthood Federation European Network v. italy, (2014} No. 87/2012.

102. ZCSR, Federation of Catholic Family Associations in Europe (FAFCE) v. Sweden (2015} No. 99/2013.

103. ZCSR, Confederazione Generale ltaliana del Lavoro (CGIL) v. ltaly (2016} No. 91,2013, pares. 214-246.

104. ZCSN, Confederazione Generale ltaliana del Lavoro (CGIL) v. Italy (2016} No. 91/2013, pares. 282-268.

105. Council of Zurope, Resolution 1763, 2010, especially pera. 1:“No person, haspital or institution shall be coerced, held liable or discrimi-
nated against in any manner because of a refusal to perform, eccommodate, assist or submit to an abortion, the performance of a human
miscarriage, or euthanasia or any act which could cause the death of a human foetus or embryg, for any reason”

106. Council of Zurope’s Commissicner for Human Rights, Issue paper — Women's sexual and reproductive health and rights in Europe,
December 2017, The Commissioner’'s recommendations, p. 60.

107. ZCtHR, Pichon and Sajous v. France, (Application No. 49853/99), 2001

108. n accordance with the WHO Model List of Essential Medicines. See CESCR, Generel Comment No. 22, para. 49(g), UN. Dac. E/C.12/
GC/22, (2016); CECSR, General Comment No. 14: The right to the highest attainable standard of health (Art. 12}, paras. 12(a) and 43(d),
U.N. Doc. E/C.12/2000/4; CRZ Committes, General Comment No. 15 On the right of the child to the enjoyment of the highest attainable
standard of health, UN. Doc. CRC/C/CC/15 (2013).

109. nterview with the STER Foundation, Monday 18 cune 2017, in Wersaw, Poland

110. nterview with Wanda Nowicke, fermer deputy speaker, Monday 19 June 2017, in Warsaw, Poland.
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of any single doctor willing and able to perform legal abortion services,""" even in those limited cases
provided for by the 1993 Act. Therefore “even legal abortion is not accessible."'? Indeed, officially only
600 to 1,000 legal abortions are performed every year in Poland, out of more than 10 million women of
reproductive age. However, women's organisations estimate approximately 200,000 clandestine and
unsafe abortions are performed each year? In practice, the State therefore fails to provide women with
the services they are entitled to: "de facto, there is no access to legal abortion ... The [1933] law is dead
in that sense. "

The only regulation which helped ensure women's access to legal and safe abortion services was that
of 13 May 2005. The regulation obliged hospitals to subcontract services for which its doctors invoked
the conscience clause. While this regulation was not fully in line with international standards, according
to which every hospital should hire at least one professional willing and able to perform safe abortions, it
was a start inimproving women'’s access to safe and legal abortion by at least designating an alternative
healthcare provider willing and able to do so, even if in another hospital. The regulation was however
repealed by the Minister of Health on 13 May 2008.

The so-called ‘conscience clause” is provided for in Art. 39 of the 1996 Medical Profession Act under

which doctors may refuse to perform an abortion on the ground that it conflicts with their beliefs or

personal values. This right can be invoked, subject to three conditions:

1) the doctor is obliged to indicate real possibilities of obtaining the service from another doctor,  or
another medical institution; and

2) the doctor shall justify his/her decision; and

3) the doctor shall mention the refusal in the patient's medical documentation.

However, in October 2015, the Polish Constitutional Tribunal ruled against the referral obligation''® after
the National Board of Doctors filed a complaint stating that Art. 39 contravened their right to freedom of
thought, conscience, and religion protected by the Polish constitution.® In the same ruling, the Tribunal
declared also unconstitutional the obligation for objectors to provide abortion services in “urgent cases
requiring immediate treatment” — to which the ‘conscience clause” did not previously apply — and thus
further limited women'’s right to access legal and safe abortion services in cases where their health
is at immediate risk. This directly goes against the infamous Z. v. Poland ECtHR case''” in which Z's
daughter began experiencing ulcerative colitis while being pregnant (the pregnancy was wanted).
While ulcerative colitis is not caused by pregnancy, doctors disregarded all international and medical
standards and refused to treat her for the ulcerative colitis, invoking their right to conscientiously object
to provide her with medicine which they feared could damage the foetus. This led to Z's daughter's
health gradually worsening to the point of her life being in immediate danger, which led to a miscarriage,
and her subsequent, preventable death.

The Constitutional Tribunal, in its October 2015 judgment, determined that Parliament should put
in place other mechanisms by which women can access information about where they can obtain
abortion services but it appears that the Minister for Health does not intend to pursue this instruction.'’®

It must be noted that the fact that the National Board of Doctors filed such a complaint in favour of more

111, nterview with the STER Foundation, Monday 19 June 2017, in Wersaw, Poland.

112. nterview with the STER Foundation, Monday 19 June 2017, in Wersaw, Poland.

113. ASTRA Network, Access to safe and fegal abortion : a European perspective, 2016

114. nterview with members of the Federaticn for women end Family Planning, wadnesday, 21 June 2017, in Warsaw, Poland.

1156. 2olish Constitutional Tribunal Ref. Act K 12/14 Journal of Laws 2015, item 1633, 7 October 2015.

116. Constitution of the Republic of Poland, Art. 53:

" Feedom of conscieice and religion shall be ensued to everyane.
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not be infringec thareay.
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117. =CtHR, Z. v. Poland, App. No. 46122/38 (2008}.

118. Center for Repreductive Rights and others, “Supplemental information on Poland for the Periodic Review by the Human Rights
Committee at its 118th Session’, 22 September 2016. See also: CoE Cammissioner for Human Rights, Issue paper — Women’s sexual and
reproductive health and rights in Europe, Decemkber 2017, The Commissioner's recommendations, p. 23.
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restrictions on abortion is especially alarming as the body is entrusted with conducting disciplinary
proceedings against doctors who may have acted unlawfully in refusing care on grounds of conscience.
This thus calls all into question its impartiality.

Civil society organisations have noted that this ruling by the Constitutional Tribunal was "a good excuse
to take a few steps back [regarding sexual and reproductive rights]"" By widening the scope of the
conscientious objection and suppressing the obligation to refer the patient to another doctor, willing
and able to perform abortion services, the Constitutional Tribunal indeed seriously undermined the
effectivity of the 1993 Act, and women's access to their legitimate right to abortion. A woman faced with
an unwanted pregnancy, who falls within the scope of the exceptions of the 1993 Act and is therefore
legally entitled to the provision of a legal and safe abortion, will have to search, on her own, for an
hospital in which there would be a doctor willing and able to provide her with such service. Taking into
account the quasi-total lack of information surrounding legal and safe abortion services and healthcare
providing willing and able to provide them, this may resultin further delaying the woman's legal right to
a safe abortion, or make it impossible.

2) Most conscientious abjections are not genuine

There therefore exists a legal authorisation not to perform abortions if this is contrary to one's religious
beliefs, even in cases where the woman's health is at immediate risk. At the same time, there lacks an
independent mechanism capable of determining whether the conditions for obtaining a legal abortion
are met. The combination of these elements further fuels doctors’ fear of prosecution for performing
illegal abortion and results in some doctors refusing to perform abortions altogether, and even refusing
to certify a woman needs an abortion in a specific case, unless itis 100% certain she will not survive
birth. Members of the FWFP recounted stories of women who "were praying gynaecologists on their
knees in hospitals ‘please help us, as they did not want to carry to term a foetus which had serious
damages and were not even sure it would survive pregnancy. And nothing."'?

The Polish Ministry of Health denied this situation was happening, clearly saying: “the conscientious
objection enables doctors to refuse the performance of a medical treatment when it is contrary to his/
her own conscience. There is an exception for when the refusal could lead to severe damage or the
endangerment of the life of the patient. Then, the doctor cannot invoke the conscientious objection."’?’

It seems that the current standard for a chance that doctors agree to perform an abortion is thus an
imminent threat to the woman's life. There is currently no definition of what that threat can entail; for
instance, whether mental health is included. When questioned on the inclusion of mental health, the
Polish Ministry of Health simply stated “the provisions do not say.""?2 Yet, it seems that a threat to a
woman'’s life should take into account not only the physical aspects of the threat, but also the mental
ones, whereby being forced to carry an unwanted pregnancy to term can lead to grave mental suffering
and even to suicide. This is illustrated by one of the stories the FWFP shared:

"There was a young girl who stood on the verge of a window of the 10th floor of a builcing
and said that if she did not receive any help [in undergoing an abertion}, she would jump.
She had depression, for which she had a psychiatric treatment. She had attempted to
commit suicide on several occasions and had a certificate from a psychiatrist. She went
to a public hospital in Warsaw and they told her she could not get an abortion unless she
could docurnent that threat to her life. She wanted te jJump under the metro.1#

Eventually, with the assistance of the FWFP, the girl obtained the necessary certificate. However, for
one successful story, members of the FWFP had dozens of failed attempts to share, all due to the
considerable chilling effect caused by the possibility of doctors being prosecuted for having been “too
lenient” in their evaluation of a threat to a woman'’s life, and performing an abortion.

"This fear [of prosecution] by doctors is justified,” said members of the Polish Bar Association. "While
there are few statistics on prosecutions of doctors [on these grounds], these statistics are not a good

119. nterview with members of the Helsinki Foundation for Human Rights, Tuesday 20 June 2017, in Warsaw, Poland.

120. nlerview wilh members of the Federalion for Women and Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.
121. nterview with members of the Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland (emphasis edded).
122. nterview with members of the Polish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

123. nterview with members of the Federaticn for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.
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indicator of the problem because of course there are so few legal abortions — and most are performed
illegally”** As members of the STER Foundation remarked: “the main reason [for the lack of doctors
willing and able to perform abortion, and thus for the lack of physical accessibility of abortion services]
is peer pressure."'?> They explained that pressure was so intense that even doctors expected and wanted
women's rights organisations to campaign for more flexible abortion laws.™

As a result of these policies, conscientious objections to perform abortions are often not genuine.
“Doctors frequently invoke the conscientious objection as a precaution rather than pure convictions."?
The strong pressure from the Catholic hierarchy is apparent and a determining factor in how Poland
has dealt with women'’s sexual and reproductive rights since 1993. In March 2014, almost 4,000 Polish
doctors signed a “Declaration of Faith of Catholic doctors and medical students regarding human
sexuality and fertility” a non-official document in which they declared that they would not provide
abortions and birth control. 2 While these doctors represent only 1% of the profession, this initiative is a
testimony of the influence of the Catholic religion on sexual and reproductive health and rights services
in Poland.

Moreover,as the 1996 Medical Profession Act does not explicitly state that only medical professionals can
conscientiously object, Polish medical institutions interpreted this provision more broadly, making the
conscientious objection a hospital-wide policy. 2 Doctors, but also gynaecologists, anaesthesiologists
and auxiliary medical personnel must then comply with such policy, even if this may not reflect their
personal beliefs. The Polish Ministry of Health denied this was a practice, stating the conscientious
objection was a “very individual provision which can be called upon only by doctors."'®

The institutional use of the conscientious objection may also be the result of pressure exerted on
hospitals by the National Health Fund not to perform abortions: hospitals invoke the conscientious
objection as an institution, being afraid that would lose funding if they did not.”®' This results in legal
abortion services being physically inaccessible to many. Members of the FWFP for instance mentioned
the case of a young couple who was expecting a second child, but found out the foetus was severely
damaged. “They finally were able to access legal abortion in the country, but had to go 500 kilometers
away from the place they were living. And they were treated horribly."%?

Abortion services are not accessible either in the entire region of Podkarpackie Voivodship in southern
Poland, ® something which was seen as a "huge victory” by the Catholic Church.** The physical
inaccessibility of abortion services is alsoc something which the Polish Ministry of Health denied was
a common practice, stating “if there is no possibility to perform an abortion in a certain clinic, another
one will perform it."1%

Unfortunately, the situation is not likely to improve under the current government. Indeed, members of
the FWFP explained that the head of the group tasked with issuing standards on pregnant women within
the Ministry of Health, Dr. Chazan, who himself used to perform abortions in the 1980s and 1990s as a
gynaecologist, is now among the fiercest anti-abortionists. “He makes strong use of the conscientious
objection: he refused a woman legal abortion even though her foetus had serious brain damage, and
forced her to have the baby.™ The baby lived for one week in terrible suffering before passing away."%
Moreover, the Polish Ministry of Health expressly said: “we consider this a very individual situation so,
[we do not see any] point in issuing guidelines [on the use of the conscientious objection] that could

124. nterview with members of the Folish Bar Association, Wednesday 21 June 2017, in Warsaw, Poland.

126. nterview with members of the STEE Foundatior, Monday 18 June 2017, in Warsaw, Foland.

126. nterview with members of the STET: Foundation, Monday 19 June 2017, in Warsaw, Foland.

127. nterview with members of the STEE Foundatior, Monday 18 June 2017, in Warsaw, Foland.

128. nterview with members of the STET: Foundation, Monday 19 June 2017, in Warsaw, Foland.

129. Center for Repraductive Rights and others, “Supplemental information on Poland for the Periodic Review by the Human Rights Com-
mittee et its 118th Sessior”, 22 September 2016.

130. nterview with members of the Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

131. nterview with members of the Federaticn for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

132. nterview with members of the Federaticn for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.

138. Poland’'s Commissioner for Human Rights, “Report on measures taken by the Republic of “oland to implement the provisions of the
Internationzl Covenant on Civil and Politicel Rights in the years 2008-2015," 6 October 2016.

134. nterview with members of the Federaticn for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

136. nterview with members of the Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

136. =or mere information cn the case, see: Cazeta “rawna, Rodzice dziecka, ktorym prof. Chazan odmowil aborcji: Po uredzeniu lekarze bali
nam sie je pokazac, 19 June 2015.
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limit doctors or provide a liberal framework. Any such guidelines could lead to limitations of the rights
of doctors.”

3) Worrying attempts tc expand the conscientious objection to other medical professions

Though the situation was dire before PiS came into power, many indications point to more deteriorations
to come. Worrying declarations from the Polish Ministry of Health such as “the conscientious objection
does not only regard abortion, it is a very general one”* could imply the current government would
be open to widening even more the use of the conscientious objection, for instance to the sale of
contraceptives. Civil society organisations have expressed their concerns that since the 2015 elections,
the pressure to broaden the conscientious objection has alarmingly increased.’

Recently, attempts have indeed been made to expand the right to conscientious objections to other
professions such as pharmacists, when selling contraceptives.™ Ordo luris, an anti-chcice, radical
which proposes many radical legal solutions to the Government, is classified as a sect in Brazil, and
has connections with Opus Dei, is indeed currently gathering signatures under a petition in connection
to its newest idea to broaden the scope of the conscientious objection. The Association of Catholic
Pharmacists recently submitted a complaint in that sense, alleging pharmacists were discriminated
against as they could not invoke the conscientious objection, contrary to doctors.'* When interviewed
on the subject, members of the Association of Catholic Pharmacists explained: “our goal is not to have
special rights for Catholic pharmacists. We want the right to act according to our conscience, regardless
of whether this conscience is [based on] religio[n] or not."'** They claimed their convictions are based on
‘medical knowledge” about contraceptives:

“The notice says that this medicaticn causes the death of the embryo. We consider the
embryo to be a person. We would only be opposed to medications aimed at stopping life.
Emergency contraception stops life because science says there is the possibility it might
stoplife. .. We would like to have the right to refuse to sell such thing .. . | would not advise
anyone to use contraceptive1*

Members of the Association of Catholic Pharmacists denied that authorising pharmacists to
conscientiously object to selling some medicines would result in a lack of physical access to
contraception in the country (as is currently the case for abortion services). A member of the association
told FIDH: “There would be no such thing as a lack of access, because many pharmacies are around.
About 15% of pharmacists requested this conscientious objection. The other 85% will still be willing to
sell”*® They expressed their strong hope that the bill submitted to expand the conscientious objection
to pharmacists will be passed.’

However, pharmacies already — illegally — make use of the conscientious objection, especially in small
towns, where there is a strong influence of the Catholic Church.'” Members of the FWFP explained that
‘some pharmacies in these towns display signs stating ‘we do not sell contraception’ on their door.#
While the FWFP alerted the authorities regarding this practice, they "receiveld] an answer from the
general inspector saying this was indeed not legal and they would investigate . . . But nothing changed.
The Polish Commissioner for Human Rights also wrote many letters. But still nothing."'* When explicitly
asked about these practices of pharmacies, the Polish Ministry of Health stated: ‘We have heard this
too, but only in the media. We have never seen it. If we learned that this was happening, we would ask
the inspectorate to investigate this because it would be illegal "7
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An even more worrying trend is that recently, non-medical professions have also began to use the
conscientious objection to refuse to perform an act or issue a document which might lead to a woman
undergoing an abortion. For instance, judges have objected to issuing a referral on religious grounds to
a pregnant woman who reported her pregnancy resulted from a rape.

This distortion of the current 1996 Medical Profession Act makes it even more difficult for women to
access abortion, even when legal.

4} Other means used to refuse to perform abortions

Members of the FWFP explained that the conscientious objection is mostly perceived as being used
by Catholic doctors, who abide by the Catholic Church’s position. However many doctors actually
wish to remain “neutral:” "they are afraid to lose patients because women do not want to go to doctors
who use the conscientious objection as they are afraid those doctors will not tell them the truth.'*!
Therefore, many doctors use other means to avoid performing abortions, such as prescribing additional
certification or testing, which will delay the performance of abortion services until it is no longer legal:

"Tfor them)] the conscientious objection is a last resort."15
5) Lack of physical access to contraception

Legal barriers in access to abortion and latest proposals for reforms must be analysed in combination
with the existing framework in place to prevent cases of unwanted pregnancies. Under the 1993 Family
Planning Act, the Polish legislator indeed recognises "the right of everybody to decide responsibly about
having children and to access to information, education, counselling and the means that ensure the
enjoyment of this right.” In this respect, central and local authorities are obliged to provide “free access
to methods and measures for conscious procreation”’® among others.

* Emergency contraception

The current government’s attempts to restrict women's right to choose have gone far beyond the
legislation on abortion. The government was able to have the Act of 25th May 2017 on the change in the
Actonmedical services financed from a state budget and some other acts adopted thanks to its majority
in the Sejm, which came into effect in July 2077. Women over 18 now need a doctor’s prescription in
order to buy emergency contraception, that prevents pregnancy after unprotected sexual intercourses,
and girls under 15 also require parental consent. The justification invoked by PiS for passing this law is
its benefit for women's health as this will be the opportunity for women to have a doctor check-up before
prescribing the pill.’® In practice, this regressive legislation has a deterrent effect on women and girls,
who may be forced to continue their pregnancy or seek to undergo clandestine and unsafe abortion.

Before the Act was passed, the emergency contraceptive pill EllaOne was available over-the-counter in
pharmacies.

Initiatives such as Women on Web,'*® which existed before this law was passed, could potentially help
bypass the effects of this 2017 law: they offer online consultations to Polish women by a doctor within
the EU to issue a prescription for the morning-after pill. Indeed, according to European regulations,’®
pharmacies in any European country should fill the prescriptions from a European doctor: once Polish
women have printed this prescription by a doctor within the EU, they should be able to collect the
morning after pillin a Polish pharmacy. In September 2017, another initiative was created, called "Doctors
for Women,” aimed to create a network of doctors across Poland who, in the event of an emergency
situation, would issue a prescription to women.'> Nevertheless, "access to emergency contraception

161. nterview with members of the Federation for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.

162, nterview with members of the Federaticn for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

163. 1993 Family Planning Act, Art. 2.2.

1564. Molitico, “Polish parliament votes te limit access to the morning after pill” 25 May 2017.

166. See: <https:/www.womenonweb.org/en/get-emergency-contraceptives> {last visited 12 August 2018}

156. Directive 2011/24/=U of the European Parliament end of the Council of 9 March 2011 on the application of patients’ rights in cross
border healthcare, Art. 11.

157. See: <https:/lekarzelobietom.pl/> (last visited 12 August 2018}.
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is almost impossible . . . due to doctors who can refuse to give prescriptions and pharmacies saying
they are out of stock."'%® Moreover, pharmacies are increasingly invoking the conscientious objection,
as explained in Section Il. A) 2) ¢) Worrying attempts to expand the conscientious objection to other
medical professions. The result seems to have been foreseen by the Polish Parliament, as Dr. Machinska
explained: “A journalist asked a Senate speaker, who is also a doctor, what he thought about EllaOne
and he replied he would never prescribe it * Therefore, the new law only legitimises what was common
practice before. Moreover, the government has announced, in September 2018, they will start tracking
women who have requested or are requesting a prescription on Women on Web and other similar
initiatives, by searching through online forums in what appears to be a true witch hunt,'® therefore
rendering it increasingly difficult for women to have access to emergency contraception. This testifies
of the current government’s real crackdown on women's sexual and reproductive rights, and extreme
positioning mirroring that of the Catholic Church in the country.

Evenin cases where a pharmacy agrees to sell the morning-after pill, if a woman manages somehow to
obtain a prescription, this remains a luxury for the wealthy as EllaOne is very expensive, particularly for
girls: approximately 128 ztotys (30€).™'

The de facto lack of access to emergency contraception in Poland is extremely worrying considering
the fact that rapid take is essential: delayed access to the pill, due to the need to obtain a medical
prescription and parental consent for minors, might lead to inefficacity and force women into a situation
of unsafe abortions.

* Everyday contraception

Regarding everyday contraception, male and female condoms and vaginal suppositories are available
on the market and appear relatively easy to access, except for female condoms which can only be
purchased on the Internet.'$

Birth control pills can only be purchased on the basis of medical prescription, and thus following an
appointment with a gynaecologicist. This renders birth control pills difficult to obtain as doctors often
refuse to issue such prescription, either because they confuse it with an abortion pill or because they
conscientiously object (as explained in Section Il. A) 2) Abusive use of the conscientious objection). For
women who manage to obtain a prescription, serious financial limitations still remain as only one birth
control pill is subsidised by the State. Birth control pills cost between 10 and 30 ziotys (@pproximately 2
to 7€) per month,’® and thus between 120 and 360 ztotys (approximately 28 to 37€) per year if a woman
has to buy it each month.

Male condoms seem to be available for everyone to purchase, and not overpriced. However, the
burden of protection there lays on men most of the time, meaning women retain less control over the
consequences of their sexual intercourses and therefore cannot be the only available solution.

* Yoluntary contraceptive sterilisation

Voluntary contraceptive sterilisation is illegal for both women and men. A doctor who performs
sterilisation, even with a patient’s consent, is subject to criminal prosecution.

The “conscience clause” is gravely abused by Polish medical institutions as a whole. They are often not
genuine, going against the very “spirit” of the 1996 Medical Profession Act to “preserve one's morals”
and instead turning itinto a legitimisation mechanism for anti-abortion activists, defending the interests
of conservative and religious groups. However, "those women who can afford to [who are a very small
minority], often do not wait for this [for doctors using the conscientious objection]: they prefer to go
abroad."1%*

168. nterview with Dr. Hannah Machirfiska, Monday 19 cune 2017, in Wersaw, Poland.
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163. Gazeta, Tabletki antykoncepcyjne - nazwy i ceny, rodzaje, dziatanie Wiecej, 25 January 2018

164. nterview with members of the Federaticn for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.
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li. Economic accessibility: abortion: a luxury for the rich
A) International legal standards on the economic accessibility of abortion services

Under the AAAQ framework, States must ensure the economic accessibility of abortion services. This
requires that safe abortion services and medicines be affordable for everyone,'s thus implying that
States put in place free or low-cost services and medicines for women who cannot afford them.!®
The CRC Committee has highlighted the fact that economic accessibility entailed the provisions of
free sexual and reproductive health services, including access to contraception and safe abortion to
adolescents in particular.

B) The case of Poland: "Your repraductive rights depend on money™ss
This requirement is not fulfilled in Poland where most women cannot have access to contraception
either, or legal and safe abortion services.

1) Contraception

Most women cannot have access to contraception, whether emergency contraception or every day
contraception. As previously mentioned, the morning-after pill is only prescribed upon consultation, and
with parental consent for girls under 15, and costs approximately 128 zfotys (30€), and birth control pills
cost between 10 and 30 ztotys (approximately 2 to 7€) per month,’® and thus between 120 and 360
ztotys (approximately 28 to 37€) per year if a woman has to buy it each month.

Therefore, only those able to afford the medical consultation and the cost of the pill are able to buy
emergency contraception, when doctors and pharmacies agree to prescribe and sell it. The same goes
for every day contraception, as for women who manage to obtain a prescription only one birth control
pill is subsidised by the State.

2) Abortion

Most women cannot have access to legal and safe abortion services, as they do not fall within the very
limited cases authorised by the law, and are thus constrained to seek these services and/or medicine in
private clinics, abroad, or on the black market. As a result, only those who have enough financial means
to afford these costs can access abortion services.

The cost of illegal abortions performed in so-called Polish “underground” indeed spiked following the
passing of the 1993 Act. Today, a woman must pay roughly the equivalent of a Pole’s average monthly
earnings (4,256 ziotys, or around 999%) for illegal termination of a pregnancy by a doctor in a private
clinic.”? Private healthcare providers carry out approximately 150,000 clandestine abortion procedures
per year, thus generating about 300 million ztotys (around 75 million €) of untaxed, unregistered
income. ™"

For those who cannot afford such services, Women on Web, set up in 2006, sends women Misoprostol
and Mifepristone (often from India) to safely terminate a pregnancy at home. However, packages have
been increasingly stopped at the border and confiscated when it contained such medicines.’? And

165. CECSR, General Comment No. 14: The right to the highest attainable standard of health (art. 12), para. 12(b), U.N. Doc
E/C.12/2000/4; CESCR, General Comment No. 22, paras. 45-46, UN. Doc. £/C.12/GC/22, (2016}

166. CEDAW Committee, Ceneral Recommendation No. 24 on Article 12 of the Convention (Women and | lealth), pera. 27, U.N. Doc.
A/64/38/Rev.1, chap. | (1899); CECAW Committee, Concluding Observations on Hungary, para. 31(b}, UN. Doc. CEDAW/C/HUN/Z0O/7-&
(2013); CESCR, Concluding Observations on Djibouti, para. 5(e}, UN. Doc. E/C.12/DJI/ CO/1 2 (2014); CESCR, Concluding Observations on
Poland, para. 27, UN. Doc. E/C.12/POL/CD/5 (2009), CESCR, Concluding Observations on Armenia, para. 22{1), UN. Doc. E/C.12/ARM/
C0/2 3 (2014); CRC Committee, Concluding Observations on Mozambique, para. 47(c), U.N. Doc. CRC/C/16/Add.172 (2002); Human Rights
Committee, Concluding Observations on the Republic of Moldova, para. 17(a), U.N. Doc. CCPR/Z/MDA/CQ/2 (2008}, CAT Commiittee, Con-
cluding Observations on the Philippines, paras. 38 38, U.N. Doc. CAT/C/>HL/CO/ (2016).

167. CRC Commiittee, Concluding Observations on Latvia, para. 51, U.N. Doc. CEC/C/ VA/C0O/3-5 (2016).

168. nterview with members of the Federaticn for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

169 Gazste, Tabletki antykoncepcyjne - nazwy i ceny, rodzaje, dziatanie Wiecej, 2& January 2018.

170. The Guardian, "How Poland’s far right government is pushing aborticn underground,” 30 November 2017

171. ASTRA Network, Access to safe and fegal abortion: a European perspective, 2016.

172. The Cuardian, “How Poland’s far right government is pushing aborticn underground,” 30 November 2017
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because Women on Web is unavailable in some regions, and some women cannot afford to wait for
the package's delivery, many turn to black market supposed "abortion pills," which can be extremely
dangerous.'™ Because of the highly stigmatising environment in Poland, those who buy such pills on
the black market fear consulting a doctor in case of complications, thus further putting their lives and
health at risk.

Over the last five years, the abortion underground has been deeply hidden and increasingly expensive,
causing women who can afford to, to choose instead to travel abroad to neighbouring countries
(Slovakia, Czech Republic, Germany, etc.) where services are provided in Polish and abortion is safe and
legal.”* The 2010 Hearing on Abortion Tourism in the Polish Parliament'”® revealed this phenomenon
to the public as a very common practice. It is estimated that up to 200,000 women cross the border to
undergo safe and legal abortions every year. 17®

It must also be noted that there is no family planning in Poland.™”

As members of the FWFP summarised: '[In Poland)] your reproductive rights depend on money — if you
have money you can buy your rights."'”® Those who cannot afford to seek care in private clinics or to
travel abroad, have to resort to purchasing untrustworthy services or medicine on the black market and
to carrying out very risky methods provided by untrained persons or the women themselves — “coat-
hangers are the only options left for thousands of women and girls."'™

Women's access to abortion in those cases where it is considered illegal varies therefore greatly
depending on their financial means. The poorest will often be the most geographically isolated ones,
without recourse to information on safe abortion at home or elsewhere, who will thus resort to extremely
dangerous procedures in order to terminate a pregnancy. This lack of information starts at school,
where no comprehensive sexual education is dispensed — which thus appears to be aninstitutionalised
policy aiming at denying information to women and girls.

lil. Informational accessibility

A) International legal standards on the informational accessibility regarding sexual and
reproductive health

Under the AAAQ framework, informational accessibility finally imposes on States to guarantee the
access of everyone to comprehensive, age-appropriate, unbiased, and scientifically accurate sexuality
education.’® In that sense, and as explained in Part Il. Chapter 3 Biased education for all, and unsafe
environment for LGBT+ students, the CESCR requires States to "provide age-appropriate, evidence-based,
scientifically accurate, comprehensive sexual education for all on sexual and reproductive health,"®!
including to “adolescents and youth” on “all aspects of sexual and reproductive health, including
maternal health, contraceptives, family planning, sexually transmitted infections, HIV prevention, safe
abortion and post-abortion care, infertility and fertility options, and reproductive cancer.%?

These obligations are echoed at the European level by Art. 11 of the European Social Charter which
obliges States to provide education “for the promotion of health!’® This includes "information and
communication about sexuality education ... amongyoung people.” Therefore, not providing information
and education on this topic to adolescents and youth can be considered as a violation of the Charter.
Moreover, as stated by the ECSR in Interights v. Croatia, States have an “obligation to ensure through the

173. The Cuardian, “l low Poland’s far-right government is pushing aborticn underground,” 30 November 2017

174. nterview with members of the Federaticn for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.

176. =ederation for Women and Family Planning, “Public | learing: Abertion Tourism of the Folish Women,” 26 August 2010.

176. 2olish informal coalition for the CCPR for consideration of the UN Human Rights Committee in reference to the session no 118, "Alter-
native report to the ICCPR, 21 July 2016.

177. nterview with members of the Federation for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.

178. nterview with members of the Federaticn for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

179. =U Observer by Malin Bjork, “EU’s ‘old men” must pressure Poland on abartion rights,” 15 January 2018.

180. CEDAW Commiittee, Concluding Observations on ltaly, para. 36, UN. Doc. CEDAW/C/ITA/CO/7 (2017);, CEDAW Committee, Concluding
Observations on Nigeria, peras. 33-34, UN. Coc. CEDAW/C/NGA/CO/7-8 (2017). C=DAW Committee, Concluding Observations on freland,
para. 36 (¢}, UN. Doc. CEDAW/C/IRL/CO/6 7 (2017); CRC Committee, Concluding Observations on Antigua and Barbuda, para. 45(a), U.N.
Doc. CRC/C/ATG/CO/2-4 (2017); CESCR, Concluding Observations on Benin, pare. 42, UN. Doc. E/C/12/1/Add.78 (2002).

181. CESCR, Ceneral Comment No. 22, para. 47, U.N. Dcc. E/C.12/CC/22, (2016).

182. CESCR, General Comment No. 22, para. 18, UN. Dcc. E/C.12/GC/22, (2016).

183. Zurapean Social Charter (revised), Art. 11.
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domestic legal system that state-approved sexual and reproductive health education is objective and
non-discriminatory."18

At the European Union level, sexuality education is within the competence of the EU as part of public
health, as defined in Art. 168 of the Treaty on the functioning of the EU.1%

B) Lack of accessible scientifically-accurate information on sexual and reproductive

rights

The requirement of informational accessibility regarding sexual and reproductive rights is not fulfilled
in Poland where comprehensive sexual education, when provided, is not in line with current scientific
standards, and is very often permeated with religious views. The Polish government's official position
on the subject is apparent from its comments to the draft General Comment on Art. 6 of the ICCPR
(on the right to life) where it called to include the following paragraph: '(...) to ensure access for women
and men and in particular, adolescents, to information and education about reproductive options and
to a wide range of contraceptive methods. At the same time, States Parties should have respect for the
liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of
their children in conformity with their own convictions."1%

Recent developments indicate that grave steps back were undertaken since the current government
came into power, going as far as questioning whether sexual education should even be provided
and mandatory for all. This was recently further proven by the 2017 education reform, which PiS
rushed through the Sejm, and which was implemented for the 2017/2018 academic year. The reform
suppresses instruction on contraceptive methods in the sexual education curriculum in biology class.’®

1) Non-scientifically accurate information provided in schools

While Art. 4(1) of 1993 Family Planning Act provides an obligation for central and local authorities to

ensure that sexual education is part of school curricula,'® the implementation of such obligation and

its compatibility with international evidence-based standards on comprehensive sexual education

has been questioned over the years by several human rights institutions. The CRC Committee for

instance has especially expressed concerns that the family life education course in schools does not

provide comprehensive, age-appropriate education on sexual and reproductive health.® Indeed, the

controversial Preparation for Family Life textbook from series “Road to Adulthood" edited by Teresa Krdl,

contain information such as:

* "The first sexual partner, even if accidental, will become the model with which you will compare your
later husband. That is why boys prefer for their wife to be a girl who has not tried sex before.” (p. 96)

* “The girl should realise that she would pay more than a boy for making a wrong choice, because there
is no equality in nature.” (p. 97)

* "The effectiveness [of condoms] of preventing pregnancy is not very high. There are often technical
defects. It can leak, burst, or slip.” (p. 156)

*“In the group of people using natural methods of family planning the ‘sexual boredom'is less frequent,
and the rate of marriage disintegration is significantly lower (p. 176)

These statements promote sexist and damaging stereotypes regarding women's inferior place in
society, who should preserve themselves for the man they will marry, and thus are not on an equal

184. =CSR, International Centre for the Legal Protection of Human Rights (Interights) v. Croatia, Complaint No. 45/2007, 30 Merch 2009.
186. Treaty on the Functioning of the Furopean Unicn (hereafter “TFEU”), Art. 168: “Union action, which shall complement national policies,
shall be directed towards improving public health [and] preventing [...] diseeses [...]. Such action shell cover the fight against the major
health scourges, [...] their trensmission and their prevention, as well as health information and education [...].”

186. UN. Office of the High Commissioner for Human Rights, Remarks of Poland to the General Comment No 36 on article 6 of the interna-
tional Covenant on Civil and Political Rights on the right to life, p. 5.

187. Deutsche Welle, “Poland education reform to slash thousends of teachers' jobs 2 September 2017

188. 1993 Family Planning Act, Art. 4{1): “Courses on the sexual life of an individual, principles of conscious and responsible parenthood,
the value of the family, life in the prenatal phase, as well as on methods and measures of conscious procreation shall be introduced into
school curricula”

189. CRC Committee, Concluding chservations on the combined third and fourth periodic reports of Poland, para. 39, U.N. Doc. CRC/C/POL/
C0/3-4 {2015), CoE Commissioner for Human Rights, Report by Nils MuiZnieks following his visit to Poland form 8 to 12 February 2016, Dac.
CommDH(2016)23, 2016, p.22: "Although it is critical that comprehensive sexuality education ke provided as part of mandatory school cur
riculs, in some member states, such as Bulgaria, _ithuania, Poland and Romania, sexuality education either remains voluntary or policies
allow children to be withdrawn from classes.”
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footing as men. They also dissuade boys and girls from having recourse to contraceptive methods
scientifically-proven to be efficient, to the benefit of unprotected sex, which they encourage to use as a
tool for women to preserve the health of their marriage — which appears to be their sole responsibility.
They testify of a dramatic double standard in the way girls and boys are educated when it comes to
gender roles in society, and which are in complete violation of international standards on the equality
between women and men, and Poland’s own Constitution.

Asexplained in Part Il Chapter 3 Section IV. Barriers to scientifically accurate education on sexual and equal
rights: "The State ignored the whole issue [of sexual education] and let it be taken over by the Catholic
Church.® Although there used to be an explicit obligation for schools to carry out anti-discrimination
education, under the Act of 7 September 1991 on the system of education,' this has been repealed
by the current PiS-led government as soon as they came into power. The government proceeded to
enact an educational reform, which, among others, got rid of this explicit obligation, replacing it with
a broader sounding wording, alluding to the face that schools should “take action to shape students'’
attitudes and respect for social norms . . . including openness and tolerance.""® This is illustrative of the
current government's institutional policy not to promote equality and prevent discriminatory attitudes
within Polish society, and is coupled with the fact that school staff lack knowledge and are not given an
opportunity to train themselves on those issues.

Ancther striking example is the lack of reaction from the Ministry of Education in the face of Catholic
associations of parents and teachers vehemently lobbying against any type of progressive sexual
education. These associations have created websites where parents can sign saying they do not want
their children to be provided with sexual education, and instead give their approval for these classes to
be spent on preparing children for their final exams. This did not trigger any reaction from the Ministry
of Education, despite being contrary to the recent PiS-led education reform.

The Ministry of Health does not either seem concerned by these developments, or by the scientific-
accurateness of the content of sexual education courses: “[sexual education] is considered an issue of
the Ministry of Education; the Ministry of Health is not consulted. However, the curricula is prepared by
experts, so they should be well prepared."’

All of this results in alleged sexual education being provided in a way which is not compatible with
international human rights and human rights education standards. Members of the Transfuzja
Foundation and of the Polish Teachers' Union explained that classes on sexual education in primary
and secondary schools are non-mandatory and called “Preparation for Family Life” which is part of
a different subject called "Knowledge about Society” (civic education).’®> They are permeated with
conservative views and promote exclusively a traditional family model coherent with the one promoted
by the Catholic Church — most of the time, these classes are taught by priests or catechists, including
in public schools. “The best way to prevent pregnancies is a glass of water before or after sex or, even
better, instead of sex. That's what we are taught."*® Members of the Transfuzja Foundation explained
these classes were about "saying no to drugs and sex and that "people don't go to these classes.”™’
Sexual education does notimprove at university level, where classes on the topic are ‘optional at best."1%

There are significant discrepancies between the content of Polish manuals on sexual education and
relevant regional human rights standards. While the Council of Europe has published such resources

190. Constitution of the Republic of Foland, Art. 33 :

«1. Men and women shall have equal rights in family, political, social and economic life in the Republic of 2oland.

2. Men and women shall have equal rights, in particular, regarding education, employment and pramotion, end shall have the
right to equal compensation for work of similar value, to social security, to hold offices, and to receive public honours and decoretions. »
191. nterview with members of the Folish Teachers’ Unicn, Wednesday 21 Jure, in Warsaw, Poland.

192. Act of 7 September 1991 on the system of education {Journal of Laws of 2016, item 1943}, Art. 21.

193. nterview with members of the Folish Teachers’ Unicn, Wednesday 21 Jure, in Warsaw, Poland; see Act of 14 December 2016. Educa-
tional Law (Journal of _aws cf 2017, items 59 and 949}, Art. 44.

194. nterview with members of the Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

195. nterview with members of the Transfuzja Foundation, Monday 1S June, in Warsaw, Poland; interview with members of the Polish
Teachers’ Union, Wednesday 21 June, in Warsaw, Poland.

196. nterview with members of the Transfuzja Foundation, VMionday 16 June, in Warsaw, Poland

197. nterview with members of the Transfuzja Foundation, Monday 1€ June, in Warsaw, Poland

198. nterview with members of the Transfuzja Foundation, VMionday 16 June, in Warsaw, Poland
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— notably Compass and Compasito —, “teachers are afraid to use these manuals,” according to Dr.
Machirska.’® She explained that, "while there is no official position [against the use of these manuals,
the authorities exert enough] informal pressure through declarations in the media to prevent teachers
from using them."2%

Textbooks used in these courses are thus often inadequate, as they tend to reinforce gender stereotypes
and do not appear to be up to scientific standards on sexual orientation. This is due to the significant
leeway given to the Church in this area. As members of the Polish Teachers' Union explained, two hours
per week are dedicated to religion in school, since kindergarten: “children are indoctrinated from the very
beginning." Because religion teachers are exempt from Ministry of Education rules, the Church decides
what is required for them to become teachers. They are then exempt from scrutiny, meaning they
are not subject to inspections by national authorities. This is especially problematic regarding sexual
education as this is an important area of activity for Church-appointed teachers, who are therefore able
to teach classes on this topic, free from any scrutiny, and thus provide children with sexual education
utterly incompatible with international human rights law, human rights, and scientific standards.

Moreover, textbooks which are allowed to serve for educational purposes on this topic are not
scientifically accurate. Members of the Polish Teachers' Union explained that textbooks on sexual
education are written by independent authors for private publishing companies, which need to obtain
an authorisation from the Ministry of Education for their textbooks to be accepted and introduced as
educational material. The Minister can revise a textbook on his own or appoint someone (from a list)
to do so. One member of the Polish Teachers' Union explained: ‘| have written an article on sexual
education myself and at the time there were about 20 names of revisors on the list. 80% of these people
were connected to the Catholic Church — often fundamentalists.”2¢" With this system in place, and the
fact that publishing companies will do everything possible so that the textbooks they invest in can serve
as educational material, “essentially all of our textbooks are revised by a priest."22

The Church also does not hesitate to call out and publicly shame teachers who attempt to provide sexual
education. Members of the Polish Teachers' Union for instance mentioned the case of a kindergarten
teacher who was trying to sensitise kinder-gardeners to gender equality by putting together a play where
children would imagine their life as their opposite sex, in order to fight stereotypes. The teacher was called
out by a priest during a mass, who accused him of “changing boys into pedophiles and homosexuals.?%
This happened in a small village where inhabitants know each other, and the headmaster was insulted
on the streets and his dismissal required for having ‘condoned” this programme.

In general information regarding sexual and reproductive rights such as the legal availability of abortion
or means of contraception is in particular very difficult to access in the countryside or smaller towns,
where the Catholic Church has a significantinfluence, and women have very little financial means.”

Teachers mostly appear not to be qualified to teach sexual education.?®® Indeed, while teachers can
specialise in sexual education, those who do have a hard time finding employment, which deters many
from seeking to specialise in this area. The result is that other teachers, often religion ones (catechists)
or priests, take on the task of providing sexual education, thus themselves being uneducated on the
topic.2%® One member of the Transfuzja Foundation indeed recalled: "when | asked questions to the
[sexual education] teacher, he didn't know the answer.2%"

199. nterview with I lannah Machifiska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor
at the University of Warsaw, Monday 19 June 2017, in Warsaw, Poland.

200. Interview with Hannah Machiriska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor
at the University of Warsaw, Monday 19 June 2017, in Warsaw, Poland.

201. nterview with members of the Molish Teachers’ Unicn, Wednesday 21 June, in Warsaw, Poland.

202. nterview with members of the Palish Teachers” Union, Wednesday 21 June, In Warsaw, Poland.

203. nterview with members of the Molish Teachers’ Unicn, Wednesday 21 June, in Warsaw, Poland.

204. nterview with members of the Federation for Women and Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.

205. <ARAT Coaliticn in Consultative Status with the ECOSOC on behalf of CEDAW Coalition of Polish NCOs, “Alternative follow up informa
tion on the steps taken to implement the recammendations indicated in Concluding Chservations on the combined 7th and 8th periodic
reports of Poland submitted to the UN Committee on Elimination of Ciscrimination against Women,” 17 January 2017.

206. nterview with members of the Palish Teachers” Union, Wednesday 21 June, In Warsaw, Poland.

207. nterview with members of the Transfuzja Foundetion, Monday 19 June, in Warsaw, Poland.
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Toremedythis lack of State-sponsored comprehensive sexual education, civil society organisations have
tried to step in to dispense such classes, sometimes on a paid contract. The role of civil society in that
regard is crucial, as MP Joanna Scheuring-Wielgus explained: “There has been a deterioration regarding
women's rights, LGBT+ rights, and sexual education . .. especially in polish education. If they come into
play it is only through NGOs that are forcing educational activities”® Indeed, the school curriculum
was changed in 1999, which promoted type A sexual education, promoting complete abstinence, and
considering non-conforming sexual orientation and gender identity as illnesses. While sexual educators
groups such as Ponton have been trying to provide scientifically accurate type C sexual education in
schools, type A sexual education is currently on the rise due to the barriers anti-rights group raise in the
face of sexual educators groups. In that regard, members of the Helsinki Foundation for Human Rights
said that in May 2017, Ordo luris had launched a campaign whereby parents can insert the name of
a school on a web page and Ordo luris will file an access to information request asking the school if
some training is provided about LGBT+ rights and gender. "This initiative is aimed at the main sexual
educators group, Ponton, who Ordo luris is going after now."?%

At the time of writing this report, the Minister of Education has implemented the government's plan for
redrawing the Polish school system.?’® The reform was adopted by the Parliament and signed into law
by the Polish President in early January 20172 and has been implemented starting the 2017-2018
academic year. As a result, school curricula have undergone substantial reform: the sexual education
curriculum in biology class no longer includes instruction on contraceptive methods, and the space
reserved in school curricula to anti-discrimination and equality issues has been significantly reduced.

This lack of access to scientifically-accurate information regarding sexual and reproductive rights
has reverberating consequences in women'’s lives, especially in Poland, a country where the current
government’s stance on sexual and reproductive rights is strongly dependent and almost submitted
to the Catholic Church's views on the subject. Lacking knowledge of their rights, and of scientifically-
approved and recommended prevention methods, women cannot be expected to provide informed
consent when it comes to sexual and reproductive rights.

2) Refusal to provide pre-natal testing

Finally, another alarming example of the lack of women's access to information regarding their sexual
and reproductive health and life is the trend among doctors to refuse the performance of prenatal
diagnostics. They indeed fear those diagnostics could potentially reveal medical grounds for legal
terminations.?'2 This severely restricts women's right to information and their ability to choose whether
they do want to interrupt their pregnancy, and therefore the effectivity of their right to terminate a
pregnancy in one of the cases foreseen by the 1993 Act.

Such practices led to the landmark ECtHR R.R. v. Poland®'® judgment, in which the Court ruled that
Poland's treatment of women in this context could amount to inhumane and degrading treatment, in
violation of Art. 3 of the ECHR. The Court ruled that denying a woman access to prenatal diagnosis
because doctors suspected a risk there could be a medical ground for termination, for six weeks, caused
unnecessary suffering and prevented the worman from obtaining information about the condition of her
foetus. The Court found Poland had violated Arts. 3 and 8 of the ECHR. However, these practices do
not seem to have been addressed by the current government, especially given its stance on abortion.

208. nterview with MP Joanna Scheuring-Wielgus, Tuesday 20 June, in Warsaw, Poland.

209. nterview with Helsinki Foundation for Humen Rights, Tuesday 20 June, in Warsaw, Poland.

210. Ministry of Natioriel Education of the Republic of Poland, Podsumowanie Ogéinopolskiej Debaty o Edukacji.

211. Zuropean Foundation for the Improvement of Living and Working Conditions, “Pcland: Government enacts radical education reform
despite opposition,” 23 March 2017.

212. Communication of 11 August 2016 to the Human Rights Commissioner, p. 5 <www.rpo.gov.pl/sites/default/files/Odp.%20F P P%20
19.8.16%20%282%2C.pdf> (lest visited 13 July 2018).

213. ZCtHR, A.A. v. Poland (Application No. 27617/04), 2011,
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CHAPTER 3 - ACCEPTABILITY : INFORMED CONSENT ISSUES

I. International legal standards on the acceptability of sexual and reproductive
services

Under the AAAQ framework, the State must ensure sexual and reproductive health services are
acceptable, meaning they must respect the rights to confidentiality and informed consent, be culturally
appropriate, and be sensitive to gender and life-cycle requirements.” # Further, they must be delivered in
a way that respects women'’s dignity and is sensitive to their needs and perspectives.””®

ii. The 4,000 zlotys campaign: serious informed consent issues

As explained in Section Il. C) 2) Lack of accessible scientifically-accurate information on sexual and
reproductive rights in Poland, the lack of accessible scientifically-accurate information on sexual and
reproductive rights in Poland is a real barrier to women's full, free, and informed consent when it comes
to their rights in that area.

This is further exacerbated by the current government’s anti-choice propaganda and what can be
described as bribing schemes. Jaroslaw Kaczynski, PiS's leader, has indeed been at the forefront of
an outrageous campaign to pass a draft bill further limiting the possibility for women to undergo legal
abortions. The draft bill, proposed in March 2018 and later in July 2018, purports to delegalise abortion
in cases where there is a high probability of a severe and irreversible foetal impairment. According to
him, women should give birth even to children with such severe deformities that they are ‘condemned
to death”, so that they can be "baptised, buried, have a name.”'® As the bill has not yet passed, the
government recently created what can essentially be described as a bribing scheme, which offers
women a one-off payment of 4,000 ziotys (approximately 925€) for giving birth to such a child, whether
dead or alive, instead of terminating the pregnancy.2'”

This deeply disturbing scheme begs serious concerns regarding the informed consent of women being
paid this amount of money, especially when the amount offered equates the country's average monthly
earnings (4,256 ztoty, or around 999€).

CHAPTER 4 - QUALITY : ABUSIVE USE OF THE CONSCIENTIOUS
OBJECTION IMPACTS QUALITY OF ABORTION SERVICES

Under the AAAQ framework, health services must be scientifically and medically appropriate, thereby
requiring States to ensure the medical personnel possesses the appropriate skills, uses scientifically
approved and unexpired drugs, and has sufficient hospital equipment at disposition.?'® The quality
requirement also encompasses the obligation for States to guarantee the availability of such skilled
medical personnel able to perform abortions, thereby ensuring the use of the conscientious objection
does not interfere with women's access to such services.?”®

As medical practitioners make abusive use of the conscientious objection, whether individually or
institutionally, this requirement cannot by essence be fulfilled in Poland. For more information on the
use of the conscientious objection in Poland, see Section II. A) 2) In Poland, “abortion when legal is not
accessible.”

214. CECSI, Generel Comment No. 14: The right to the highest attainable standard of heelth (aArt. 12}, pera. 12(c}, U.N. Doc. E/C.12/2000/4
CEDAW Commiittee, General Recommendetion No. 24 on Article 12 of the Convention (Women and Health), para. 22, UN. Dac. A/54/38/
Fev.1, chap. | (1999}

215. CEDAW Committee, Ceneral Recommendation No. 24 on Article 12 of the Convention (Women and Health), pera. 22, U.N. Doc.
A/54/38/Rev.1, chap. | (1999).

216. nterview with members of the Federaticn for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.

217. The Economist, ‘Poland’s conservatives are pushing cne of Europe’s toughest ekortion laws,” 5 April 2018.

218. CECSR, Genearal Comment No. 14: The right to the highest attainable standard of health {Art. 12}, para. 12(d}, UN. Doc
E/C.12/2000/4.

219. CECSR, Genearal Comment No. 14: The right to the highest attainable standard of health {Art. 12), paras. 13,21, 28, U.N. Cac.
E/C.12/2000/4; CEDAW Committes, Concluding Observations on Slovakia, para. 29, U.N. Doc. CEDAW/C/SVK/CO/4 (2010); C=DAW Com
mittee, Concluding Observations on Kuwait, paras. 30-31, U.N. Coc. CEDAW/C/KWT/CO/3-4 (2013); CEDAW Committee, Concluding Observa-
tions on Poland, para. 25, U.N. Doc. CEDAW/C/ FOL/CO/6, (2007).
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CHAPTER 5: RESILIENCE IN AN INCREASINGLY SHRINKING SPACE
FOR CIVIL SOCIETY

I. “The only thing this government is afraid of is force"?*°

Interventions by international and European human rights bodies have been accompanied by a large
mobilisation of civil society in Poland and across Europe demanding the 1993 Act be reformed and
protesting against preposals to further restrict women's sexual and reproductive rights. These
mobilisations have been crucial in ensuring no further retrogressive legislative measures are adopted
on women'’s rights, especially in a country where democratic checks and balances have been drastically
undermined. As Wanda Nowicka rightfully remarked: “the only thing this government is afraid of is
force,! as testify the several delayed attempts to introduce a more restrictive anti-abortion framework,
due to nationwide protests over the past two years. “This is why they withdrew the abortion bill: because
they saw the power of women in the streets."??

The current government is also quite closed off to any demands emanating from civil society
organisations, particularly on this subject: "they don't pay attention to [civil society organisations]
because they don't see them as serious threat. They want to replace this ‘bad’ civil society with their
own people?

Morerover, the enormous citizens' movement which has taken place since 2016 in favour of women's
sexual and reproductive rights also sparked changes in medical practitioners’ openness about being
pro-choice. Indeed, before the protests, about “18 gynaecclogists were pro-choice in the whole country,
according to data from cfficial agencies such as Okopress,"?** whereas "more than 40 pro-choice spoke
out [after the protests] according to the same agencies.??®

However, the various mobilisations and initiatives undertaken by Polish civil society are happening in
a context of a drastically-shrinking space for wornen's rights organisations and activists, which face
increasing obstacles in carrying out their work and even encounter direct attacks and threats.??¢

ii. Shrinking space for women's rights civil society organisations and activists

Sanctions were taken against teacher participants in the October 2016 protests. As members of the
Polish Teachers’ Union recounted:

“We were asked as a union to take part in the October 2016 Black Protest. We simply had
to say whether the teachers could leave schools and go to the protests. We replied that
we supported their will to take part in the demenstrations, as long as they did riot leave
kids alone and leave school. It was possible because demonstrations also happened in
the afternoon and evening all over Poland. [Those who could not take part in the protest
during the day were called to wear black at work to show thair support] Some teachers
took pictures with black t-shirts when they were at school, anc they wrote on their private
Facebook pages [in support of the protest]. Discipiinary cornmissions exist [for students]
to address issues such as beatings at schools or refusai to comply with the headmaster's
orders. And for the first time, teachers were taken before these disciplinary commissions
for something they did in their private time. However, because it became a nationwide
affair, nobody dared to do anything to these teachers."?/

MP Joanna Scheuring-Wielgus also said she had been targeted personally because of her involvement
in a trial against a priest "who was an icon for the far-right due to his anti-migrant, anti-women

220. nterview with Wanda Nowicka, former deputy speaker, Monday 18 June 2017, in Warsaw, Poland.

221. nterview with Wanda Nowicka, former deputy spealer, Monday 18 June 2017, in Warsaw, Poland.

222. nterview with Wanda Nowicka, former deputy speaker, Monday 19 June 2017, in Warsaw, Poland.

223. nterview with Wanda Nowicka, former deputy spealer, Monday 18 June 2017, in Warsaw, Poland.

224. nterview with members of the Federaticn for Women end Family Planning, Wadnesday, 21 June 2017, in Warsaw, Poland.
225. nterview with members of the Federation for Women end Family Planning, Wednesday, 21 June 2017, in Warsaw, Poland.
226. The Cuardian, “Folice raid offices of women’s group in Poland after protests,” 5 October 2017.

227. nterview with members of the Folish Teachers’ Unicn, Wednesday 21 June, in Warsaw, Poland.
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discourse."”® As a result he was expelled from the Church. ‘I received threats and untrue information
was spread about me. All women MPs have been targeted."?*

Dr. Hannah Machiriska also explained how the government is barring access to funding to NGOs working
on issues which it considers controversial:

“They are refusing them grants. For instance, the Centre for Women's Rights, which has
been funded annually since 2012, was refused a grant in 2016, and the explanaticn was
that they are dealing with women and are thus discriminating against men who are victims
of violence! Many NGOs are blacklisted: it will be impossible for them to receive grants.
[They make] everything look apparently transparent and democratic. The government
offered a one million ztctys grant to one organization which faunched a campaigr against
children going to school at six, saying they have to stay home with mothers: ‘good Catholic
mothers stay at home with their children."?°

These testimonies are even more worrying considering the 2017 Act on the National Institute of Freedom
— Centre for the Development of Civil Society passed by PiS, allowing the government to control the
entire distribution process of public funding to NGOs through its “National Institute of Freedom.” Most of
this Institute's board members, including its director, are appointed by the current government, thereby
leaving no space for NGO representatives to block decisions by the PiS-appointed majority. Moreover,
the vagueness of the law leaves a tremendous margin of appreciation to the board in distributing public
funding. In case any doubt remains on the actual aim of the passing of this law, PiS Senator Andrzej
Bobko said: “just as the government cannot use public funds to support ‘an organisation whose mission
is to promote the flat Earth theory, it also cannot support an organisation that promotes harmful theories
regarding sexuality."**

Recommendations

To the U.N. Committee on the Elimination of all forms of Discrimination against Women, to the U.N.

Committee on Economic, Social, and Cultural Rights, to the U.N. Special Rapporteur on the right to

the highest attainable standard of physical and mental health, to the U.N. Special Rapporteur on

violence against women, including its causes and consequences:

+ Urge the Polish government to ensure the legalisation of abortion for women and girls under all
circumstances; and

* Clearly voice concerns regarding the current restrictive legislative framework surrounding women and
girls’ sexual and reproductive rights and the recent legislative attempts to further restrict them; and

* If deemed necessary, issue a public declaration on the matter; and

* Extend an offer for a country visit to the Polish government on its implementation of the CEDAW and
the ICESCR, in particular regarding the situation of women and girls’ sexual and reproductive rights;
and

+ Urge the Polish government to ensure women have physical, economic, and informational access to
sexual and reproductive rights, notably through the strict regulation of the use of the conscientious
objection, through the provision of scientifically-accurate comprehensive sexual education in all
schools, through subsidising emergency contraception and everyday contraception for women and

girls.

To the European Union:
* To the European Parliament:
- Reiterate a recommendation to member States and candidate nations in favour of the legalisation
of abortion under all circumstances for women and girls, of the decriminalisation for assisting
a woman in having an abortion, including by providing transport, advice or information, and
of the full respect and guarantee of women and girls’ sexual and reproductive rights under all
circumstances; and
- Pass a follow-up resolution to the September 2015 resolution on ‘empowering girls through

228. nterview with MP Joanna Scheuring-Wielgus, Tuesday 20 June 2017, in Warsaw, Polend.

229. nterview with MP Joanna Scheuring Wielgus, Tuesday 20 June 2017, in Warsaw, Polend.

230. nterview with Dr. Hannah Machiriska, Monday 19 cune 2017, in Warsaw, Poland

231. Siec Obywatelska Watchdag, “Is the National Institute of Freedom a deserved name? 4 October 2017
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education in the EU," indicating that all schools should teach sexuality and anti-discrimination
education, that the course should be taught by specialised teachers, not priests or catechists,
and on this basis exhort Poland to amend its 2017 education reform, notably regarding sexuality

and anti-discrimination education.
* To the European Agency for Fundamental Rights:
- Conduct an EU-wide survey on access to women and girls' sexual and reproductive rights in the
EU and follow-up on the implementation of the recommendations published.

To the Council of Europe:

* Follow up on the Commissioner's recommendations to all Council of Europe member states in the
fleld of women's sexual and reproductive health and rights, as outlined in the 2017 issue paper on
"Women's sexual and reproductive health and rights in Europe.” In the case of Poland, especially follow
up on the following recommendations:

- 1o "ensure all women's access to safe and legal abortion care”

- 1o "ensure the provision of comprehensive sexuality education”

- to "guarantee the affordability, availability, and accessibility of modern contraception”

- to "ensure that refusals of care by health care workers on grounds of conscience or religion do not
endanger women's timely access to sexual and reproductive health care”

* If deemed necessary, issue a public declaration or resolution on the matter; and

« Officially revoke resolution 1763 (2010) on the right to conscientious objection in lawful medical care;
and

+ Adopt a new resolution on the right to conscientious objection in lawful medical care, in line with
current international and European human rights standards and ensure it does not permit member
States to evade their obligation to ensure the effective access to legal abortion services; and

* Urge Poland to use scientifically accurate manuals for comprehensive sexual education courses, such

as Compass and Compasito.

To the Polish Parliament:

* Amend the 1993 Family Planning Act so as to ensure legal and safe abortion services are available,
under all circumstances, for all women and girls, based on the sole expression of their will to undergo
an abortion. This also entails removing from the 1993 Act the recognition of a right to life that includes
the prenatal phase. This may also entail modifying the Polish Constitution, notably Art. 38 which
affords “legal protection of the life of every human being.” This would de facto render Constitutional
Tribunal in its judgement of 29 May 1997 % stating that as a democratic State under the rule of law,
Poland protects each person’s fundamental right to life, from beginning to end — and it is not sufficient
to maintain that unborn babies are not persons”® — inapplicable; and

* Refrain from adopting legislative measures further retrogressing on women'’s sexual and reproductive
rights; and

+ Amend the 2008 Act on the Protection of Patient Rights to fully implement the Tysiac v. Poland ECtHR
judgment requiring the establishment of an effective mechanism capable of determining whether
the conditions for obtaining a legal abortion are met, and to effectively challenge a doctor's opinion,
pending the legalisation of abortion under all circumstances. To be in line with the ECtHR judgment,
the mechanism must consist of (1) an independent body, (2) that takes the views of the woman into
consideration and (3) issues decisions in writing (4) within a reasonable period of time; and

* Ensure women are provided access to free legal aid if they wish to lodge a complaint before the
aforementioned mechanism; and

* Ensure an enforceability mechanism is put in place, guaranteeing women'’s effective access to the
granted lawful abortion; and

* Amend the 1993 Family Planning Act so as to suppress the requirement of third-party authorisations
for access to services such as health, including sexual and reproductive health, in particular access to
legal and safe abortion;?* and

* Repeal Arts. 18 and 152 to 154 of the Criminal Code, so as to repeal any form of criminalisation of a
doctor or anyone else assists a woman in having an abortion, including by providing transport, advice
or information; and

232. Ruling K 26 96 of the Constitutional Tribunal, 28 May 1997, Paland.

233. Ruling K 26 96 of the Constitutional Tribunal, 28 May 1997, Paland.

234. As stated in CEDAW, General Recommendaticn No. 33 on women's access to justice, (61 st Sess., 2015), para 25(c)}, UN. Doc.
CEDAW/C/CC/23 (2015).
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* Guarantee that the use of the conscientious objection does not constitute an obstacle to women and
girls' right to access legal and safe abortion services, whether in public or private healthcare facilities,
in the cases allowed under the 1993 Family Planning Act; and

* Enact a clear definition of what constitutes an imminent threat to the woman's life, and ensure it takes
into account not only the physical aspects of the threat, but also the mental ones, whereby being
forced to carry an unwanted pregnancy to term can lead to grave mental suffering and even to suicide;
and

* Strictly regulate the use of the conscientious objection by amending the 1996 Medical Profession Act
to ensure:

- the use of the conscientious objection remains exceptional;

- a respectful, timely, and systematic referral is made by the objector to an alternative healthcare
provider in the same hospital, and ensure that the practice is solely personal, not institutional.
This entails that there be at least one non-objecting doctor in each hospital, whether public or
private, willing and able to perform abortions or related sexual and reproductive services such as
prenatal testing;

- objecting professionals have an obligation to provide abortion services in the case where there
exist an immediate and urgent threat to the life of the woman;

- the enactment of a definition regarding a detailed procedure based on strict and precise criteria
for doctors’ to invoke the conscientious objections: the procedure should be based on deeply-
held beliefs, expressed in writing, and should encompass an obligation for the objecting medical
professional to deliver a certificate of conscientious objection to patients requesting it;

- monitoring mechanisms are put in place to ensure doctors invoking the conscientious objection
thoroughly respect the above-mentioned procedure;

- the immediate care for women and girls wishing to undergo a legal and safe abortion, in the
cases warranted under the 1993 Family Planning Act, in a reasonable geographical range,;

* Refrain from amending the 1996 Medical Profession Act or from enacting any other act which would
expand the use of the conscientious objection to other medical or non-medical professions; and

* Repeal the Act of 25th May 2017 on the change in the Act on medical services financed from a state
budget and some other acts so as to suppress the requirement of having a prescription in order to buy
emergency contraception and the parental consent requirement for girls under 15; and

* Amend the 1993 Family Planning Act so as to ensure legal and safe abortion services are available,
under all circumstances, especially for girls; and

* Amend the 2017 education reform so as to reinstate instruction on contraceptive methods in the sexual
education curriculum in biology class and the obligation for schools to ensure anti-discrimination
education is provided at school, to all children; and

* Repeal the 2017 Act on the National Institute of Freedom — Centre for the Development of Civil Society,
or amend it so as to ensure the Institute is fully independent from the executive, distributes public
funding in a transparent manner, and does not discriminate against NGOs on the basis of the type of
activity they conduct.

To the Polish government, in particular the Ministry of Health:

+ Ensure women have access to an effective mechanism capable of determining whether the conditions
for obtaining a legal abortion are met, and to effectively challenge a doctor's opinion, pending the
legalisation of abortion under all circumstances. To beinline with the ECtHR judgment, the mechanism
must consist of (1) anindependent body, (2) that takes the views of the woman into consideration and
(3) issues decisions in writing (4) within a reasonable period of time; and

* Ensure that data is systematically and regularly collected on the number of abortions being performed,
whether considered legal or illegal; and

* Take dissuasive disciplinary actions against pharmacists who illegally use the conscientious objection
to refuse to sell contraception, including emergency contraception; and

* Raise State subsidies for everyday and emergency contraception, and in particular ensure that girls
and women with limited financial means have access to everyday and emergency contraception,
notably by providing free sexual and reproductive health services, including contraception and legal
and safe abortion, especially for girls, in line with the CRC Committee's recommendations, and

* Ensure essential medicines such as short-and long-term contraceptives, emergency contraception,
and drugs for maternal health care and management of incomplete abortion and miscarriage are
provided to all women and girls upon request, and free of charge upon demonstration of financial

ALL DOWNHILL FROM HERE :
The rapid degradation of the rule of law in Poland: what it means for women's 43
sexual and reproductive rights, and LGBT+ persons’ rights

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776877 Date: 08/14/2019



UNCLASSIFIED U.S. Department of Stafe. Case Ng. £:2019:09364  Doc No. C06776877 Date: 08/14/2019

via iclal"'Watch, Inc.

needs, immediately, in line with Poland's minimum core obligation under the ICESCR;?** and
* Immediately refrain from actions, such as the 4,000 ztotys campaign which could tamper with women'’s
free and informed consent regarding their sexual and reproductive health.

To the Polish government, in particular the Ministry of Education of the Republic of Poland:

* Provide systematic and quality trainings, in line with regional and international standards, to teachers
on comprehensive sexual education; and

* Integrate scientifically accurate comprehensive sexual education courses in school curricula, in line
with Council of Europe standards; and

* Ensure that comprehensive sexual education courses are taught by qualified teachers or non-
governmental organisations and not permeated with religious views; and

* Work hand-in-hand with the Ministry of Health to design sexual education curricula; and

* Ensure dissuasive disciplinary actions are taken against medical professionals who illegally refuse to
perform prenatal diagnostics.

Conclusion

While the situation of women's sexual and reproductive rights was already worrisome before PiS came
into power, it has become dire since October 2015 and the degradation of the rule of law that ensued,
combined with increased deference given to the positioning of the Catholic Church on this subject — as
apparent from numerous anti-choice declarations and public support to stricter anti-abortion laws by
government officials. Over the past three years, several attempts have been made at further restricting
women's slim right to abortion through initiatives such as the “Stop Abortion” bill. The scope of the
conscientious objection has also been dramatically expanded by the Constitutional Tribunal’s ruling,
and despite assurances from the Polish Ministry of Health, concerns regarding the passing of a bill
introducing the conscientious objection for pharmacists in the near future remain and are legitimate.
The current government refuses to implement ECtHR rulings on the subject and is entirely closed off
to any discussion based on scientifically-accurate facts on the topic, whether at school when it comes
to comprehensive sexual education or in order to bring its current positioning in line with international
human rights standards — for instance, regarding the moment life begins. The degradation of the rule
of law has had palpable consequences for women and girls in Poland: it has been accompanied by
the current government's attempts to render women and girls’ sexual and reproductive rights legally
unavailable and physically, economically, and informationally inaccessible. All these developments
mean that it is currently almost impossible for women to undergo legal and safe abortions in the
country, for instance.

235. n accordance with the WHC Model List of =ssenticl Medicines. See C=SCR, General Comment No. 22, para. 49(g), UN. Boc. E/C.12/
GC/22, (2016); CECSR, General Comment No. 14: The right to the highest attainable standard of health (Art. 12}, paras. 12(a) and 43(d),
U.N. Doc. E/C.12/2000/4; CRZ Committes, General Comment No. 15 On the right of the child to the enjoyment of the highest attainable
standard of health, UN. Doc. CRC/C/CC/15 (2013).
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PART Il - THREE YEARS OF LIBERATION OF ANTI-LGBT+ DIS-
COURSE: FROM WORDS TO ACTIONS

Aman wesrs at- ith the aitered

©Maciej Luczniewski / NurPhoto, Torun, Poland, 29/09/2018
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Introduction

Over the past years, international and European human rights norms have evolved to recognise the
need for increased protection from discrimination on the basis of sexual orientation, gender identity, or
expression. Possessing anti-discrimination provisions which incorporate these three grounds is today
a minimum requirement for every State in the fight against discrimination against LGBT+ persons.?®

While Poland ratified most international and European human rights instruments (ICCPR, ICESCR,
CEDAW, CRC, CAT, ECHR, the European Social Charter)?®’ it still fails to ensure its domestic legal
framework is in accordance with the obligations that derive from them. Human rights treaty bodies
and institutions have closely scrutinised the situation of LGBT+ persons’ rights in Poland, and have
consistently expressed concerns regarding the limited legal protection afforded to these persons.?®

These apprehensions have increased over the past three years, since the governing PiS party came into
power in October 2015 and started implementing its conservative, anti-democratic agenda which has
been accompanied with at least implied validation of anti-LGBT+ discourse and initiatives, and favours
“family mainstreaming"” rather than what it refers to as ‘gender ideology.”

However, the Polish government has so far disregarded most of the recommendations made by
international organisations and bodies on LGBT+ persons' situation in Poland, and the current context
has made civil society organisations and opposition parties increasingly reluctant to propose legislative
initiatives aimed at remedying the situation, for fear they could backlash into further retrogressive
measures — as happened regarding women'’s sexual and reproductive rights.

CHAPTER 1: DISCRIMINATION OF PERSONS WITH NON-
CONFORMING SEXUAL ORIENTATION, GENDER IDENTITY, OR
EXPRESSION IN THEIR ACCESS TO ECONOMIC, SOCIAL, AND
CULTURAL RIGHTS

I. General anti-discrimination law

A) The principle of non-discrimination under international human rights law

Non-discrimination is a cornerstone principle of human rights law, which applies to all three of States'
primary obligations to respect, protect, and fulfill the human rights of everyone regardless of sexual
orientation and gender identity or expression, among others. It is central to every single international
human rights instrument, from the U.N. Charter (1945),% to the Universal Declaration of Human Rights

236. U.N. Committes on Economic, Social and Cultural Rights (hereafter “CESCR), General Comment No. 3 on the Nature of States Parties’
Ckligations (Art. 2, pera. 1), para. 9, UN. Doc. E/1991/23 (1990}, U.N Commission on Human Rights, Limburg Princigles on the Implemen-
tation of the International Covenant on Econemic, Social and Cultural Rights, pare. 72, U.N. Doc. E/CN.4/1987/17 (1987); CESCR, General
Comment 14 on the Right to the Highest Attainable Standard of Health (Art. 12}, UN. Doc. E/C.12/2000/4 (2000); CESCR, General Com-
ment 22 on the right to sexual and reproductive health (article 12 of the nternational Covenant on Economic, Sogial, and Cultural Rights),
U.N. Doc. E/C.12/GC/22 (2016}, U.N. Committee against Torture (hereafter “CAT"), Final Observations on Peru, U.N. Doc. CAT/C/PER/CO/5-
6, § 16. To go further, see: Johanna 3. Fine, JD, MIA, Katherine Meyall, JD, and Lilian Seplilveda, JD, The Role of international Human Rights
Norms in the Liberalization of Abortion Laws Globally, Leah Hoctor, Adriana Lamackova, Mandatory waiting periods and biased abortion
counselling in Central and Eastern Europe, International Journal of Gynecology & Obstetrics, August 2017.

237. nternational Covenant on Civil and Political Rights (1977); International Covenent on Economic, Social and Cultural Rights (1977); CE-
DAW (1980); U.N. Convention on the Rights of the Child (hereafter “CRC”) (19971); U.N. Convention against Torture and Other Cruel, Inhuman
or Cegrading Treatment or Punishment (hersafter “‘Convention against Torture”™ (1987}, Eurcpean Convention for the protection of human
rights and fundamental freedoms (hereafter ‘ECHR”} (1993); European Social Charter of 1961 (1997}

238. U.N. Human Rights Committee, Concluding Observations on the seventh periodic report of Poland, 23 November 2016, U.N. Doc.
CCPR/C/POL/CO/7, peras. 13 14; U.N. Cemmittee on Economic, Social and Culturel Rights, Concluding observations on the sixth periodic
report of Poland. U.N. Doc. E/C.12/PDL/CO/6, paras. 10-11; European Commission against Racism and Intolerance, “ECE| Feport on Poland
(fifth monitoring cycle),” adopted on 20 March 2015, published on 9.06.2016; U.N. Human Rights Council, Report of the Working Croup on
the Universal Pericdic Review, Poland, Thirty-sixth session, 11-29 September 2017, Agenda item €, A/HRC/36/14. To be noted: this list is
non exhaustive.

23Q. UN. Charter (26 June 1945} art. 65 ("Universal respect for, and observance of, human rights and fundamentel freedoms for all without
distinction as to race, sex, lenguage cr religion.”).
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(UDHR, 1948),40 the International Covenant on Civil and Political Rights (ICCPR, 1966)>*" and the
International Covenant on Economic, Social and Cultural Rights (ICESCR, 1966).22

As a State party to the ICCPR since 1977, the Republic of Poland (hereafter "Poland”) has the obligation
to enact legislation "prohibiting] any discrimination and guarantee(ing] to all persons equal and effective
protection against discrimination on any ground” including “sex . . . or other status™** in their enjoyment
of all civil, political, economic, social, and cultural rights. The references to "sex” under Arts. 2(1) and
26 the ICCPR have been expanded by the U.N. Human Rights Committee as encompassing sexual
orientation in Toonen v. Australia’** and in many of the Committee's concluding observations.*

As a State party to the ICESCR since 1977, Poland has the obligation to guarantee that economic,
social and cultural rights will be exercised “without discrimination of any kind as to . . . sex. .. or other
status,”** notably through adopting legislation to this effect. The U.N. Committee on Economic, Social
and Cultural Rights (hereafter "CESCR"), in its General Comment No. 20, has explicitly indicated that
sexual orientation and gender identity were protected grounds under the ‘other status” clause of Art.

2(2) of the ICESCR.>

To provide States with guidance, human rights experts have elaborated the Yogyakarta Principles?®
which flesh out the ways the principle of non-discrimination should be implemented in practice. States
should embody the principle of non-discrimination on the basis of sexual orientation and gender
identity ‘in their national constitutions or other appropriate legislation . . . and ensure the effective
realisation of [this principle]”?* both in "public and private spheres,?* taking into account “the manner
in which such discrimination may intersect with other forms of discrimination.”?' These efforts should
be accompanied by State-sponsored educational and training programmes, aimed at ‘achieving the
elimination of prejudicial or discriminatory attitudes or behaviours which are related to the idea of the
inferiority or the superiority of any sexual orientation or gender identity or gender expression."2*

As corollary to these obligations, States must also both prevent and remedy instances of discrimination
based on a person’s sexual orientation or gender identity, regardless of who the perpetrator was (a State
or non-State actor).?%®

240. Universal Declaration cf Human Fights (10 December, 1948) art. 2 {"All are equal kefore the law and are entitled without any dis-
crimination to equal protection of the law. All are entitled to equal protection egainst eny discriminaticn in violation of this Declaration and
against any incitement to such discrimination.”).

241. nternational Covenant on Civil and Political Rights (16 December 1966} arts. 2(1) and 26.

242, nternational Covenant on Economic, Social and Cultural Rights (16 December 1966) art. 2(2).

243. nternational Covenarit on Civil and Political Rights arts. 2(1) ("Cach State arty to the present Covenant undertakes to respect and to
ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the presant Covenant, without distinction
of any kind, such as race, cclour, sex, language, religion, political or ather opinicn, national or social origin, property, birth or other status.”}
and 26 ("All persons ars equal before the law and are entitled without any discrimination to the equal protecticn of the law. In this respect,
the lew shall prohibit any discrimination end guarantee to all persons equal and effective protection against discrimination on any ground
such as race, colour, sex, languege, religion, political or cther opinicn, national or sccial origin, property, birth or other status.}.

244, UN. I luman Rights Committee, Toonen v. Australia, Communication No. 483/1992, U.N. Doc. CCPR/C/£0/D/488/1992, para. 87
(1994).

245, UN. I luman Rights Committee, Concluding Observations of the Human Rights Committee on Chile, U.N. Doc. CCPR/C/CIIL/CO/5,
para. 16, (18 Mey 2007}, see also U.N. Human Rights Cecmmittee, Concluding Observations of Belize in the Absence of a Report, UN. Doc.
CCPR/C/BLZ/CO/T, para. 13 (26 April 2013); U.N. I luman Rights Committee, Concluding Observations of the Human Rights Committee on
Jamaica, UN. Doc. CCPR/C/.AM/CO/3, para. 8 (17 November 2011); UN. Human Rights Committee, Concluding Observations cof the Hu-
man Rights Committee on the Republic of San Marino, U.N. Doc. CCFR/C/SMR/CO/2, para. 7 {31 July 2008); U.N. | luman Rights Committee,
Concluding Observations of the Human Rights Committee on Austria, UN. Doc. CCPR/C/AUT/CO/4, para. 7 (30 October 2007); U.N. Human
lights Committes, Concluding Observations of the Human Rights Committee on the United States of America, UN. Doc. CCPR/C/USA/CO/3,
para. 2% (18 December 2006).

246. nternational Covenarit on Economic, Social and Cultural Rights art. 2(2) ("The States Parties to the present Covenant undertake to
guarantes that the rights enunciated in the present Covenent will be exercised without discrimination of any kind as to race, colour, sex,
languege, religion, political cr cther opinicn, national or social origin, property, birth or other status.”).

247. UN. Committes on Economic, Social and Cultural Rights, General Comment Ne. 20, U.N. Doc. E/C.12/GC/20, para. 32 n.25 {culy
2000).

248. The Yogyakarta Principles: Principles on the Application of Internatiocnal Human Rights Law in Relation to Sexual Orientation and Gender
Identity (March 2007} were elaborated by a community of human rights experts in 2006 and complemented by ancther 10 principles in
2017. They provide guidance as to haw pre-existing rights under international human rights law apply to persons with non-conforming
sexual orientation or gender identity or expression ; as such, they do not create new rights.

249. Yogyakarta Principle No. 2(a).

260. Yogyalerta Principle No. 2(c).

261. Yogyakarta Principle No. 2(e).

262. Yogyakarta Principle No. 2(f}.

253. nternational Commission of Jurists, “Sexual Orientation, Gender Identity and International Humen Rights Law: 2ractitioners’ Guide
No. 47 at 26 (2009).
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B) The Council of Europe’s stance on non-discrimination

The European Convention on Human Rights (ECHR, 1950) also requires States to guarantee the
enjoyment of all rights set in the Convention to be “secured without discrimination on any ground such
as sex... orother status."”** The European Court of Human Rights (hereafter "ECtHR") has consistently
considered sexual orientation and gender identity?® as protected grounds under the “other status”
clause of Art. 14 ECHR?® as it indicated that the list of protected grounds was not exhaustive. 2’

The European Social Charter (revised) (ESC, 1996), which Poland has not vet ratified but has signed in
2005, also prohibits discrimination on any named ground and “other status” in the enjoyment of the
rights laid out in the Charter.?® However, under Art. 18 of the Vienna Convention on the Law of Treaties
(1980), as a signatory to the ESC, Poland is obliged to "refrain from acts that would defeat the object and
purpose” of the Charter. Poland has ratified the 1967 version of the ESC.

The Council of Europe has since provided explicit protection from discrimination based on sexual
orientation and gender identity in other instruments such as the Istanbul Convention on preventing and
combating violence against women and domestic violence, 2 which Poland has ratified.?®

C) The European Union's stance on non-discrimination

The European Union (hereafter "EU") has a longstanding commitment to promoting equal rights and
combating discrimination. As stated in Art. 2 of the Treaty on the European Union (TEU, 1993), the
principle of non-discrimination is one of the fundamental values of the EU.

Several EU law instruments afford protection from discrimination on the basis of sexual orientation.
Arts. 10 and 19(1) of the Treaty on the Functioning of the European Union (TFEU, 1958) explicitly
provide for the EU’s obligation not to discriminate on the basis of sexual orientation, and to combat
such discrimination. Council Directive 2000/78/EC of 27 November 2000, which establishes a general
framework for equal treatment in employment and occupation®' (hereafter “the Employment Equality
Directive”), is the only Directive which provides for protection against sexual orientation discrimination.
Member States must also observe the Charter of Fundamental Rights of the European Union (hereafter
“the Charter,’ 2012), rendered binding by the Treaty of Lisbon, when acting within the scope of EU law.
Under Art. 21 of the Charter, the right not to be discriminated against, including on the basis of sexual
orientation, is freestanding.?®?

Only a limited explicit protection is afforded to persons with non-conforming gender identity. Explicit
protection from discrimination on the ground of gender identity is afforded under Directive 2012/29/EU
establishing minimum standards on the rights, support and protection of victims of crime.? Protection
is also afforded insofar as a person intends to undergo or has undergone gender reaffirming surgery,
in which case, transgender persons are protected under “sex.””%* Otherwise, gender identity is protected
under the EU’s general founding principle of equal treatment under Art. 2 TEU.

Under EU equal treatment legislation, member States are required to set up an equality body to provide

264. Zurcpean Convention on | lumen Rights (4 November 1950}, art. 14.

266. =CtHR, Identoba and Others v. Georgia (App. NO. 73235/12), 12 May 2015, para. 96 ; ECtHR, RV. v. Spain (App No. 36159/09), 30
November 2010, para. 30.

256. =CtHR, Fretté v. France (App No. 36515/97), 26 February 2002, pare. 32 ; ECtHR, Salgueirdo da Silva Mouta v. Portugal (Application No.
33290/96), 21 March 2000.

267. =CtHR, Salgueirdo da Silva Mouta v. Portugal (Applicaticn No. 33290/96}, 21 March 2000, para. 28.

268. Zuropean Social Charter (revised) (1 July 1999), art. E.

259. Council of Eurape Convention on preventing and combating violence against women and domestic violence, also known as the “Istan-
bul Convention” (12 April 2011} art. 4(3).

260. Ratified on May 11, 2011 {Journal of Laws of 2015, item S61).

261. Directive 2002,72/EC of the European Parliament end of the Council of 22 September 2002 amending Council Directive 76,/207/EEC
on the implementztion of the principle of equal treatment for men and women as regards eccess to employment, vocational training and
promotion, and working conditions.

262. Charter of Fundamental Rights of the European Union (26 October 2012} art. 27.

263. Directive 2012/29/=U of the European Parliament end of the Council of 25 Octcber 2012 establishing minimum standards on the
rights, support and pratection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, OJ L 315,14.11.2012, pp.
57-73, recital 9

264. Judgment of 30 April 1996, P, v. S. and Cornwall County Council, Case C-13/94: “sex encompasses discrimination against an individual
because he/she intends to undergo or has undergone gender re assignment.”
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independent assistance to victims of discrimination. This can be done through designating an existing
institution or setting up a new one.

ii. Poland's domestic anti-discrimination framework

A) Anti-discrimination legislation not adapted

The right not to be discriminated against is enshrined in Art. 32 of the Polish Constitution,?®® which
states that “all persons are equal before the law” and prohibits discrimination ‘in political, social or
economic life for any reason whatsoever”

While a general protection from discrimination is afforded at the polish constitutional level, national
laws in practice do not implement the principle of non-discrimination on the basis of sexual orientation
or gender identity or expression.

The only piece of legislation which affords extremely limited protection is the 3 December 2010 Act on
the implementation of certain European Union's provisions on equal treatment (hereafter the "Equal
Treatment Act” or "ETA"). It affords enhanced protection against discrimination on grounds of gender,
race, ethnic origin, nationality, religion, denomination, belief, disability, age and sexual orientation.

However, the protection afforded by the ETA varies greatly from one ground to another. The ETA only
prohibits discrimination on the ground of sexual orientation in employment under its Art. 8.2 Therefore,
the Labour Code prohibits discrimination on the ground of sexual orientation in the traditional labour
relations. It also introduces the concepts of direct and indirect discrimination. It should be mentioned,
however, that the provisions encompassed within the Labour Code often go unused by victims of
discrimination, because of a lack of awareness as to their existence, followed by a high level of mistrust
in their effectiveness. Even though employers are responsible for making anti-discrimination legislation
available to their employees, it often goes unnoticed since it is neither common nor obligatory to
organise anti-discrimination training or seminars. Employees are also often not aware that possible,
repressive actions taken by the employer as a response to their demands based on anti-discrimination
Labour Code provisions are prohibited, and they thus often choose not to act out of fear of, for instance,
losing their jobs.

The Labour Code is the only piece of national legislation which affords any protection to lesbian, gay,
and bisexual persons, while discrimination on the ground of race, for instance, is prohibited under the
ETA with regards to social security, medical care, education, and employment.?¢” Therefore, if lesbian,
bisexual, and gay persons encounter discrimination in other aspects of life such as healthcare or
education, they cannot claim protection under the ETA or any other polish legislation. The ETA can thus
be considered in itself discriminatory in the way it differentiates between categories by failing to offer
them equal protection without valid and legitimate justification. For this reason, the Polish Commissioner
for Human Rights, Adam Bodnar, filed a motion to the Censtitutional Tribunal in March 2016 regarding
the ETA® questioning its consistency with the Polish Constitution and the equality principle enshrined

265. Constitution of the Republic of Poland, 2 April 1997, as published in Dziennik Ustaw No. 78, item 483, art. 32 (1. All persons shall b2
equal before the law. All persons shall have the right to equal treatment by public authorities. 2. No one shall ke discriminated against in
political, social or ecanomic life for any reason whatsoever”).

266. Act of 3rd December 2010 on the implementation of same regulations of Eurcpean Union regarding equal treetment, Art. 8, Journal of
Laws 0f 2010, No. 264, item 1700.

267. Act of 3rd December 2010 on the implementation of some regulations of Eurcpean Union regarding equal trestment, Arts. 6 to 8,
Journal of Laws of 2010, No. 264, item 1700.

268. See U.N. Human Rights Committee, ‘Report on measures taken by the Republic of Poland to implement the provisions of the Interna
tional Covenant cn Civil and Political Rights in the yeers 2008-2015, Information provided by the Commissioner for Human Rights of the
Fepublic of Poland (Rzecznik Praw Obywatelskich) in accordance with the International Covenant on Civil and Political Rights in connection
with consideration of the seventh periodic report of the Republic of Poland covearing the period from 15 October 2008 until 31 Cctober
2015, 6 October 2016.
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therein.2® However, Adam Bodnar has since withdrawn his motion?’® for fear that “the constitutional
court would render a judgment . . . [which would] freeze the . . . constitutional interpretation of rights
in a way that could be detrimental [to minorities]"”” He indicated this was not the first time he had
backtracked on strategic suits of the sort ("on cases of political nature’*"?) since the independence of
the constitutional tribunal had come under attack.

The list of protected grounds is supposed to constitute a closed catalogue which cannot be extended,
therefore leaving any person with non-conforming gender identity or expression completely devoid of
protection from discrimination in Poland.

Finally, multiple and intersectional discrimination is not clearly defined or protected under the law.
While members of the Polish Society of Anti-discrimination Law (hereafter ‘PSAL," or "PTPA" in Polish)
explained it would be up to the courts to identify this form of discrimination on a case by case basis,
they also underlined that no court practice in this field existed, to their best knowledge.

The legal protection against discrimination in Poland cannot therefore be considered sufficient nor
effective, in so far as it excludes certain grounds from the protection afforded under the law (gender
identity or expression) and fails to afford full and equal protection in every aspect of life for those
grounds which it recognises as in need for protection (sexual orientation).

Despite the recommendations made by several international organisations and bodies?? as well as
other States, most recently during the country’s last UPR in September 2017, that efforts be made to
further prevent and combat all forms of discrimination, including by amending relevant legislation 2™
Poland has so far failed to implement those recommendations and reform its legislation in order to
bring it into line with international anti-discrimination standards. The Polish government’s stance, as
expressed most recently during the last UPR, indicates that it feels the protection afforded by the State
against discrimination, including based on sexual orientation and gender identity, under the current
legal framework is sufficient and sees no need to introduce amendments that would extend its scope 2™
This public position suggests that no further action will likely be taken in this regard in the near future.

Poland's current domestic legislation and the unwillingness of the government to amend it is only
reflective of this government's official stance on LGBT+ persons’ rights, which is notably apparent
from the debates on the concept “gender” surrounding the adoption of the Council of Europe’s Istanbul
Convention on preventing and combating violence against women and domestic violence.?”® The
Government Plenipotentiary of Equal Treatment has received a draft proposal from the Ministry of
Justice on 1 October 2070 calling for Poland's withdrawal from the Convention. While the initiative was
eventually ebandoned in January 2017, it sparked virulent debates in Parliament, with many members
of the Polish Parliament referring to the Convention as a source of ‘evil gender ideology . . . aimed at

269. n March 2017 both Parliement and the Prasecutor General submitted their opinions an the complaint asking the CT to drop the case
arguing that it did not deal with the law’s constitutionality but with the lack of regulation. The Folish I luman Rights Commissioner with-
drew the motion in April 2017, allegedly for fear that the CT could use the opportunity to narrow the law’s scope even further. See https://
ipo.trybunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&sygnatura=K%2017/16. See also European network of legal experts in gender equality
and non-discrimination, “Motion of the Ombudsman to the Canstitutional Tribunal regarding constitutionality ot the ETA discontinued, 28
July 2017.

270. —uropean network of legal experts in gender equality and non-discrimination, “Motion of the Ombudsman to the Constitutional Tribu-
nal regarding constitutionality of the ETA discontinued,” 28 July 2017.

271. nterview with Adam Bodnar, Polish Commissioner for Humzn Rights, Wednesday 21 June 2017, in Warsaw, Poland.

272. nterview with Adam Bodnar, Polish Commissicner for | lumen Rights, Wednesday 21 June 2017,in Warsaw, Poland.

273. See for instance U.N. Human Rights Committee, Concluding Observations on the seventh periodic report of Poland, 23 November 2016,
U.N. Doc. CCPR/C/POL/CO/7, paras. 13-14; U.N. Committee on Economic, Social and Cultural Rights, Concluding observations on the sixth
periodic report of Poland, UN. Doc. E/C.12/POL/C0/6, paras. 10-11; European Commission against Racism and Intolerance, "ECRI Report
on Poland (fifth monitoring cycle), adopted on 20 March 2015, puklished on 9.06.20156.

274. See reccmmendations 120.41,120.43,120.44,123.46,120.48, 120.49, 120.50, U.N. Human Rights Councill, Report of the Working
Croup on the Universal Periodic Review, Poland, Thirty sixth session, 11 26 September 2017, Agenda item 6, A/HRC/36/14. Regarding
discrimination based cn sexual orientation and gender identity more specifically, it has been noted that leshian, gay, bisexual, transgender
and intersex persons are not sufficiently protected under national law and Poland hes been requested to amend its legisletion in crder to
ensure that discrimination cn these grounds is prohikited in all ereas, including hezlthcare, education, sccial protection end housing. See
recommendations 120.49, 120.50, 120.71, 120.76, 120.77, ibid

275. See U.N. Human Rights Councill, “National report submitted in accordarice with paragraph £ of the annex to Human Rights Council
resolution 16/21, Poland,” Human Rights Council Working Group on the Universel Periodic Review, Twenty seventh session, 1 12 May
2017, UN. Doc. A/HRC/WG.6/27/POL/1, para. 85-91. See elso the statement delivered by Minister J. Dziedziczak at the 36th session of the
Human Rights Council, Universal Feriodic Review, Poland, 22 September 2017; Statement of the Commissioner for Human Rights of the
Fepublic of Poland, 36th Session of the United Natiornis Human Rights Council, 22 September 2017, tem 6, UPR Qutcomes-Poland.

276. Ratified by Paland Mey 11,2011 (Journel of Laws of 201, item 961).
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destroying Polish traditional values"” as they mistakenly understood the Convention as promoting
same-sex marriage.?’®

B) Lack of effective remedy against discrimination for persons with non-conforming
sexual orientation, gender identity or expression

1) Clear unwillingness of the Polish Government Plenipotentiary for Equal Treatment to deal
with these issues

As part of its obligations under EU law, Poland has to establish an equality body — one atthe governmental
level and one independent, respectively the Government Plenipotentiary for Equal Treatment (hereafter
"GPET") and the Human Rights Commissioner (the Ombudsman). While it has done so, the GPET lacks
financial capacity and has so far proven ineffective in protecting LGBT+ persons from discrimination.

The Government Plenipotentiary for Equal Treatment, was established under the ETA to oversee the
ETA's implementation and the government's equality and anti-discrimination policies, and is operating
within the Prime Minister's Chancellery. However, the ETA failed to provide adequate resources and
a separate budget for the GPET and to set up a structure to facilitate its cooperation with relevant
ministries, thus limiting this body’s capacity to carry out its mandate and rendering it ineffective in
practice. The situation has worsened since the GPET's mandate has been extended in 2016 to include
civil society development issues. The change, which was not accompanied by an increase in resources,
along with staff cuts and the fact that the GPET lost its status as a separate office within the Prime
Minister's Chancellery, further limited this organ’s capacity to fulfill its mandate. Among its functions,
as detailed in the ETA, the GPET was expected to submit a National Action Plan for Equal Treatment to
orient governmental action in this area and mainstream equality across sectors, while contributing to
the fight against discrimination. Although a welcome step, the National Action Plan 2013-2016 did not
prove successful. According to the Commissioner for Human Rights?™ and civil society organisations,
the programme was not used to its full potential and overall failed to have a positive impact. The new
programme, which should have been submitted as required under the ETA, has not been presented
yet despite the government's reassurances during the last UPR that it will be a priority for the GPET to
plan actions in continuation to the previous one.?® PSAL inquired about the publication of the National
Action Plan, and was told “further activity surrounding the creation of a new programme should have
been uptaken by the second part of 2017."%1 However, nc additional answer regarding the publication
date of the new plan has been received at the date of publication of this report.

Moreover, the new Plenipotentiary Adam Lipinski, appointed after the October 2015 general elections,
has raised serious concerns among civil society as to his aptness for the position and his willingness
to promote equality and combat discrimination based on sexual orientation and gender identity more
broadly. His soft reactions to increasing attacks against LGBT+ rights organisations over the past
two years (see Chapter 2 on Hate Crimes and Physical Violence Motivated by Prejudice Against LGBT+
Persons in Poland) culminated in Adam Lipifski expressly telling the Polish Commissioner for Human
Rights that he would not do anything on LGBT+ persons'rights. He also suggested on several occasions
that unequal treatment based on either race or sexual orientation in access to goods and services
should not be regulated by law. The GPET has finally declared that gender mainstreaming will no longer
be a focus of his office and that he will engage in what he defines as “family mainstreaming” instead.
Such statements match those made by other government representatives on these matters and are
particularly disquieting at a time when Poland registers a serious increase in both discrimination and
crimes motivated by prejudice against lesbian, gay, bisexual, and transgender persons.

277. Newsweek Pl, PiS wypowie Konwencje o zapobieganiu przemocy wobec kobiet?, 7 Cecember 2016.

278. =U Observer, “Istanbul Convention: clearing away the fcg of misconceptions, 8§ March 2018,

279. See U.N. Human Rights Councill, “National report submitted in accordance with paragraph £ of the annex to Human Rights Council
resolution 16/21, Paland, Human Rights Council Working Crcup on the Universel Periodic Review, Twenty seventh session, 1 12 May
2017, UN. Doc. A/HRC/WG.6/27/POL/1, para. 85-91. See elso the statement delivered by Minister J. Dziedziczak at the 36th session of the
Human Rights Council, Universal Feriodic Review, Poland, 22 September 2017; Statement of the Commissioner for Human Rights of the
Fepublic of Poland, 36th Session of the United Nationis Human Rights Council, 22 September 2017, tem 6, UPR Gutcomes-Poland.

280. U.N. Human Rights Council, Netional report submitted in accordance with paragraph & of the annex to Human Rights Council resolu
tion 16/21, Poland, Group on the Universal Periodic Review, Twenty-seventh session, 1-12 May 2017, A/HRC/WG.6/27/20L/1, para. 148.
281. =meil exchanges with the Molish Society of Anti discrimination Law, 6 July 2018.
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2) Attempts to incapacitate the Human Rights Commissioner

The ETA has also extended the Human Rights Commissioner's competences so as to encompass the
fight against discrimination and in favour of the right to equal treatment. However, following the 2015
general elections, several measures have been taken to incapacitate his work.

The Human Rights Commissioner, whose role is currently fulfilled by Adam Bodnar, has played a
significant role in recent years in promoting equality and non-discrimination, including for LGBT+
persons. However, following the 2015 general elections, the new government substantially reduced the
Commissioner's budget thus limiting his capacity to carry out its mandate, including in this area. The
Commissioner's budget was indeed of 38,602,000 ztotys*® in 2015, following which he applied for an
18% increase in 2076. However, not only was the demand discarded, but the budget was decreased to
35,619,000 ztotys,* i.e. the same budget that had been allocated to the Commissionerin 2011.2% The
budget planned for 2018, after the approval by the Parliament, amounts to 39,433,000 ztotys,?®® while
the Ombudsman had motioned for 42,639,000 ztotys.?®® The increase (in comparison with 2017) is
mostly caused by plans of investments in buildings of the Ombudsman’s Office in Warsaw.

The Commissioner's involvement in anti-discrimination work, particularly on LGBT+ rights and gender
equality, has been indicated by several sources as the leading argument put forward by the government
to support the cuts.?” Both the Commissioner and his deputy responsible for equal treatment have
been under fire since 2015 for their anti-discrimination work, especially on LGBT+ rights, to the point
where the National Movement gathered signatures from individuals or organisations asking for the
Commissioner’s dismissal.?®® However, the petition was never presented to the Polish Parliament.

While the Commissioner affirmed he tried “not to make too much of an issue” about the funding cuts,
he “cannot say there is no fear. Mr. Kaczyhski can wake up one day and decide that | speak too much
and just find a way to shut me up. | try to do as much as | can but | know the rules of the game."” At the
same time, a recent study by CBOS** showed about 40% of the Polish population thought positively of
the Commissioner's work, the highest percentage in the 30 years of existence cf the institution — which
is a small assurance for the short-term survival of the Commissioner, according to Adam Bodnar.

The Human Rights Commissioner also deplored the EU’s inaction on this front: “the European
Commission has concentrated so much efforts on the constitutional tribunal and believed that a
dialogue with the government could work, that it failed.”" He said while the subject of the constitutional
crisis in Poland required attention, the fact that the European Commission directed all efforts and time
to this topic allowed PiS implement their anti-democratic agenda on all other fronts, free of concerns.
"[The European Commission] did nothing regarding the media . . . [and] all branches of equality law. |
am attacked because of my work on LGBT+ rights for instance, and the European Commission does
nothing."?®: He notably regretted the fact that EU commissioners, upon visits in Poland, did not reach out
to his office but rather beat around the bush dealing with judicial cooperation with the Polish Minister
of Justice. “In situations of attacks like this one on fundamental EU values, there should be at least
a European Commission presence here, evaluations, visits, meetings with the opposition, NGOs, and
my office.”** While Adam Bodnar acknowledged the European Commission alone would not “save
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284. UN. Human Rights Committee, ‘Repart on measures taken by the Republic of Poland to implement the provisions of the International
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periodic report of the Republic of Foland covering the pericd from 15 October 2008 until 31 October 2015, 6 October 2016.
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Praw Obywatelskich na rok 2018 r. 24 October 2017

288. Wiadomosui, “Cheg odwofania Rzecznika. PiS wykorzysta spofeczne oburzenie?] 22 June 2017. See also U.N, Human Righls Council,
Alternative report submitted by the Polish Coalition for Equal Opportunities for consideration of the U.N. Human Rights Council in reference
Lo Lhe Universal Periodic Review, session Nu 27, Warsaw, 20 Seplenber 2016
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Poland,"?* he did emphasize that “intensive dialogue and control by the European Commission [could]
be great support to civil society, and the opposition . . . and would [not] create anti-European attitudes.”2

The degradation of the rule of law since PiS came into power has also had palpable consequences for
LGBT+ persons, who are being stripped off of any means to make their voices heard and to access
justice. This combination of weak legal protection, unwillingness of the national equality body to deal
with equality issues, and attempts to incapacitate the last remaining human rights institution results in
lesbian, gay, bisexual, and transgender persons not having access to an effective mechanism to enforce
their constitutional right to equal treatment and claim protection against violations in practice, as will
further be explained in the next sections of this report on the right to education, the right to work, the
right to access goods, and the right to health.

iil. Biased education for all, and unsafe environment for LGBT+ students

A) Unprotected by law: Polish legal framework on discrimination in education

Under Art. 13(7) of the ICESCR, everyone has the right to education, which shall “be directed to the full
development of the human personality and the sense of its dignity, and shall strengthen the respect
for human rights and fundamental freedoms.””® This is echoed by Art. 28 of the CRC which recognises
“the right of the child to education, to be provided by States "without discrimination of any kind"2%
including sexual orientation. For this right to be enjoyed by all, States must protect children "from all
forms of violence without discrimination of any kind, including prejudices .. . based on children’s clothing
and behaviour"?® This includes addressing ‘discrimination against vulnerable or marginalized groups of
children,®%® such as “lesbian, gay, transgender, or transsexual™' children by proactively ensuring their
equal right to protection. The CRC Committee further elaborated on types of violence which LGBT+
students encounter in the school environment, and which they must be protected from, such as: “all
forms of persistent harmful interactions with the child, for example, conveying to children that they are
worthless;"% “insults, name-calling, humiliation, belittling, ridiculing and hurting a child's feelings;"#%
and “psychological bullying and hazing by adults and other children, including . . . cyberbullying."

Of particular relevance to the case of Poland, the CESCR also requires States to “provide age-appropriate,
evidence-based, scientifically accurate, comprehensive sexual education for all on sexual and
reproductive health®% including to *adolescents and youth” on “all aspects of sexual and reproductive
health, including maternal health, contraceptives, family planning, sexually transmitted infections,
HIV prevention, safe abortion and post-abortion care, infertility and fertility options, and reproductive
cancer.%

These obligations are echoed at the European level by Art. 11 of the ESC which obliges States to
provide education “for the promotion of health.”’ This includes “information and communication about
sexuality education ... among young people.” Therefore, not providing information and education on
this topic to adolescents and youth can be considered as a violation of the ESC. Moreover, as stated by
the European Committee on Social Rights in Interights v. Croatia, States have an “obligation to ensure
through the domestic legal system that state-approved sexual and reproductive health education is
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objective and non-discriminatory.”® In this particular case, of relevance to Poland, the Committee
found that educational material presenting non-conforming sexual orientation in a manifestly biased,
discriminatory and demeaning way constituted a violation of the right to health education in light of the
non-discrimination clause of the Charter. It is worth recalling that under Art. 18 of the Vienna Convention
on the Law of Treaties (1980), as a signatory to the ESC, Poland is obliged to "refrain from acts that
would defeat the object and purpose” of the Charter.

At the European Union level, sexuality education is within the competence of the EU as part of public
health, as defined in Art. 168 of the Treaty on the functioning of the EU 3%

Yet, as far as education is concerned, there seem to be no legislation or policies in place at the national
level to address discrimination and violence against lesbian, gay, bisexual, and transgender persons
and ensure their right to equal treatment in education. Neither sexual orientation nor gender identity
are protected grounds in this area. As a consequence, LGBT+ persons experience discrimination at a
serious level in schools and universities.

B) Bullying at school: no allies for LGBT+ students

According to a survey carried out by PSAL and other civil society organisations, almost 40% of
homophobic violence cases and 23.5% of verbal abuse ones occur at school, while 76% students
interviewed affirmed that homophobic language was presentin their school.?'® As a result, a mere 12.6%
of LGBT+ students “come out” in the school environment, whereas the others prefer to conceal their
actual sexual orientation or gender identity.3"" For instance, a member of the Transfuzja Foundation
recalled:

"I had stickers on my locker for trans rights and they were destroyed and replaced with one
saying ‘trans kills! | am very privileged because | was then able to go to a private school
that was very open. | know some trans people who went to public schools and couldn't
come out, or when they came out they didn't feel safe or they had to leave school. Pecple
couid not take part in proms because girls couldn't dance together. Anc | know people who
were attacked in the street or yelled at in public spaces.*"”

Although no data is available on suicides among young people due to homophobic bullying in
schools, LGBT+ students appear to suffer from suicidal thoughts and depression a lot more than their
heterosexual peers,®'® and members of PSAL recalled the case of a 14 year-old who committed suicide
in 2014 after having been a victim of a hate crime at school #'* The situation is particularly dire for
transgender students, who in some cases are reportedly forced to change school due to the school
authorities’ and teachers’ inability or unwillingness to address their situation and the discrimination they
face.®® Schools authorities indeed often deny having leshian, gay, bisexual, or transgender students,®'®
and therefore deny these issues are even occurring.

Homophobic, biphobic, and transphobic abuse comes not only from fellow-students, but also from
educators and counselors, by disclosing their sexual orientation to their parents without their consent,
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their transmission and their prevention, as well as health information and education [...].”
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D) Barriers to scientifically accurate education on sexual and equal rights: “The State
ignored the whole issue [of sexual education] and let it be taken over by the Catholic
Church"

The reasons why discrimination is so widespread in the education system must be found not only in the
insufficient legal protection against discrimination on those grounds in this area. It also has to do with
a persistent closure of the Polish educational system towards the issue, which is linked on one hand
to very little knowledge among educators about equality and non-discrimination — particularly LGBT+
— issues, and on the other hand to deeply-rooted ideologies and stereotypes related to this group, which
the current political climate has indirectly when not overtly encouraged.

Members of the Polish Teachers' Union explained: “The State ignored the whole issue [of sexual
education] and let it be taken over by the Catholic Church!#® A striking example is the lack of reaction
from the Ministry of Education in the face of Catholic associations of parents and teachers vehemently
lobbying against any type of progressive sexual education. These associations have created websites
where parents can sign saying they do not want their children to be provided with sexual education, and
instead give their approval for these classes to be spent on preparing children for their final exams. This
did not trigger any reaction from the Ministry of Education, despite being contrary to the recent PiS-led
education reform which stated schools should “take action to shape students’ attitudes and respect for
social norms . . . including openness and tolerance.”?

1) The Catholic Church’s firm control over comprehensive sexual education

All of this results in alleged sexual education being provided in a way which is not compatible with
international human rights and human rights education standards. Members of the Transfuzja
Foundation and of the Polish Teachers' Union explained that classes on sexual education in primary
and secondary schools are non-mandatory and called "Preparation for Family Life" which is part of
a different subject called "Knowledge about Society” (civic education).®® They are permeated with
conservative views and promote exclusively a traditional family model coherent with the one promoted
by the Catholic Church — most of the time, these classes are taught by priests or catechists. ‘The best
way to prevent pregnancies is a glass of water before or after sex or, even better, instead of sex. That's
what we are taught®? Members of the Transfuzja Foundation explained these classes were about
‘saying no to drugs and sex," and that “people don't go to these classes.*® Sexual education does not
improve at university level, where classes on the topic are “optional at best.™

There are significant discrepancies between the content of Polish manuals on sexual education and
relevant regional human rights standards. While the Council of Europe has published such resources
— notably Compass and Compasito —, “teachers are afraid to use these manuals,” according to Dr.
Machinska.**> She explained that, “while there is no official position [against the use of these manuals,
the authorities exert enough] informal pressure through declarations in the media to prevent teachers
from using them."#®

Textbooks used in these courses are thus often inadequate, as they tend to reinforce gender stereotypes
and do not appear to be up to scientific standards on sexual crientation. This is due to the significant
leeway given to the Church in this area. As members of the Polish Teachers’ Union explained, two hours
per week are dedicated to religion in school, since kindergarten: “children are indoctrinated from the very
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beginning." Because religion teachers are exempt from Ministry of Education rules, the Church decides
what is required for them to become teachers. They are then exempt from scrutiny, meaning they
are not subject to inspections by national authorities. This is especially problematic regarding sexual
education as this is an important area of activity for Church-appointed teachers, who are therefore able
to teach classes on this topic, free from any scrutiny, and thus provide children with sexual education
utterly incompatible with international human rights law, human rights, and scientific standards.

Moreover, textbooks which are allowed to serve for educational purposes on this topic are not
scientifically accurate. Members of the Polish Teachers' Union explained that textbooks on sexual
education are written by independent authors for private publishing companies, which need to obtain
an authorisation from the Ministry of Education for their textbooks to be accepted and introduced as
educational material. The Minister can revise a textbook on his own or appoint someone (from a list)
to do so. One member of the Polish Teachers' Union explained: ‘I have written an article on sexual
education myself and at the time there were about 20 names of revisors on the list. 80% of these people
were connected to the Catholic Church — often fundamentalists.** With this system in place, and the
fact that publishing companies will do everything possible so that the textbooks they invest in can serve
as educational material, “essentially all of our textbooks are revised by a priest."**

The Church also does not hesitate to call out and publicly shame teachers who attempt to provide sexual
education. Members of the Polish Teachers’ Union for instance mentioned the case of a kindergarten
teacher who was trying to sensitise kinder-gardeners to gender equality by putting together a play where
children would imagine their life as their opposite sex, in order to fight stereotypes. The teacher was called
out by a priest during a mass, who accused him of “changing boys into pedophiles and homosexuals."®
This happened in a small village where inhabitants know each other, and the headmaster was insulted
on the streets and his dismissal required for having ‘condoned” this programme.

2) Lack of qualified teachers for comprehensive sexual education courses

Although there used to be an explicit obligation for schools to carry out anti-discrimination education,
under the Act of 7 September 1991 on the system of education®’ this has been repealed by the
current PiS-led government as soon as they came into power. The government proceeded to enact an
educational reform, which, among others, got rid of this explicit obligation, replacing it with a broader
sounding wording, alluding to the face that schools should “take action to shape students’ attitudes and
respect for social norms . . . including openness and tolerance.**

This is illustrative of the current government's institutional policy not to promote equality and prevent
discriminatory attitudes within Polish society, and is coupled with the fact that school staff lack
knowledge and are not given an opportunity to train themselves on those issues. This results in teachers
mistaking civic education for anti-discrimination and equality one.

When it comes more specifically to sexual orientation and gender identity, according to the above
mentioned survey, over 60% of Polish students stated that sexual orientation issues were not addressed
in schools and indeed these remain taboo in most learning facilities in Poland.®* There therefore
appears to be an almost overt willingness of the current government not to educate its youth in favour
of tolerance, by not even educating its teachers.

Furthermore, teachers mostly appear not to be qualified to teach sexual education, particularly LGBT+
issues®? and do not receive training on either this or on how to counter homophobic incidents and

334. nterview with members of the Folish Teachers’ Unicn, Wednesday 21 June, in Warsaw, Poland.

335. nterview with members of the Polish Teachers’ Unicn, Wednesday 21 Jurie, in Warsaw, Poland.

336. nterview with members of the Folish Teachers’ Unicn, Wednesday 21 June, in Warsaw, Poland.

337. Act of 7 September 1991 on the system of education {Journal of Laws of 2016, item 1943), Art. 21.

338. nterview with members of the Folish Teachers’ Unicn, Wednesday 21 June, in Warsaw, Poland; see Act of 14 December 2016. Educa
tional Law (Journal of _aws of 2017, items 59 and 949), Art. 44.

339. Polish informal coalition for the CCPR for consideration of the UN Human Rights Committee, ‘Alternative report to the ICCPR’, 21 July
2016. The survey also shows that when it comes to verbal abuse, in 3,6% of cases the offenders are teachers.

340. <ARAT Coaliticn in Consultative Status with the ECOSOC on behalf of CEDAW Coalition of Polish NCOs, “Alternative follow up informa
tion on the steps taken to implement the recammendations indicated in Concluding Chservations on the combined 7th and 8th periodic
reports of Poland submitted to the UN Committee on Elimination of Ciscrimination against Women’, 17 January 2017.

ALL DOWNHILL FROM HERE :
The rapid degradation of the rule of law in Poland: what it means for women's 57
sexual and reproductive rights, and LGBT+ persons’ rights

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776877 Date: 08/14/2019



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06776877 Date: 08/14/2019

Via y nc.

bullying at school.3*! Indeed, while teachers can specialise in sexual education, those who do have a
hard time finding employment, which deters many from seeking to specialise in this area. The result is
that other teachers, often religion teachers (catechists) or priests, take on the task of providing sexual
education, thus themselves being uneducated on the topic.3* One member of the Transfuzja Foundation
indeed recalled: "when | asked questions to the [sexual education] teacher, he didn’t know the answer.?

Toremedy this lack of State-sponsored comprehensive sexual education, civil society organisations have
tried to step in to dispense such classes, sometimes on a paid contract. The role of civil society in that
regard is crucial, as MP Joanna Scheuring-Wielgus explained: ‘There has been a deterioration regarding
women’s rights, LGBT+ rights, and sexual education [since 1993] . . . especially in polish education.
If they come into play it is only through NGOs that are forcing educational activities*" Indeed, the
school curriculum was changed in 1999, which promoted type A sexual education, promoting complete
abstinence, and considering non-conforming sexual orientation and gender identity as illnesses. While
sexual educators groups such as Ponton have been trying to provide scientifically accurate type C
sexual education in schools, type A sexual education is currently on the rise due to the barriers anti-
rights group raise in the face of sexual educators groups. In that regard, members of the Helsinki
Foundation for Human Rights said that in May 2017, Ordo luris had launched a campaign whereby
parents can insert the name of a school on a web page and Ordo luris will file an access to information
request asking the school if some training is provided about LGBT+ rights and gender. “This initiative is
aimed at the main sexual educators group, Ponton, who Ordo luris is going after now.#

At the time of writing this report, the Minister of Education has implemented the government's plan for
redrawing the Polish school system 3 The reform was adopted by the Parliament and signed into law
by the Polish President in early January 201732% and has been implemented starting the 2017-2018
academic year. As a result, school curricula have undergone substantial reform: the sexual education
curriculum in biology class no longer includes instruction on contraceptive methods, and the space
reserved in school curricula to anti-discrimination and equality issues has been significantly reduced.
The discrimination and violence faced at school by lesbian, gay, bisexual, and transgender persons does
not stop at school but continues in the workplace, as explained in the next chapter of this report.

V. Right to work hindered
A) Lack of a protective legal framework in line with United Nations standards

In the field of employment, Council Directive 2000/78/EC of 27 November 2000 establishes a general
framework for equal treatment in employment and occupation®® (hereafter "the Employment Equality
Directive”), and lists sexual orientation as a protected ground >

While Polish law seems to implement the directive, the latter is itself not compliant with U.N. standards.
The right to work is protected under Art. 6 ICESCR, and must be implemented so as to ensure its exercise
‘on a basis of equality,** which includes the prohibition of any discrimination, ‘including on the grounds
of sexual identity or other status™' such as gender identity, as indicated by the CESCR in its General
Comment No. 8. The State’s non-discrimination obligation applies “even in times of severe resource
constraints” when “disadvantaged and marginalized individuals and groups must be protected by the
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adoption of relatively low-cost targeted programmes.”¥*

Therefore, by not mandating the protection of persons with non-conforming gender identity or
expression in the field of employment, the Employment Equality Directive is not in accordance with
relevant international human rights standards.

In Polish law, the Employment Equality Directive is implemented through the ETA**? which only prohibits
discrimination on the ground of one’s sexual orientation in the field of employment. In this sense, while
Polish law seems in accordance with Eurcpean standards, both the latter and Polish legislations are
currently falling short of international human rights standards.

The Labour Code prohibits discrimination on the ground of sexual orientation in the traditional labour
relations. It also introduces the concepts of direct and indirect discrimination. It should be mentioned,
however, that the provisions encompassed within the Labour Code often go unused by victims of
discrimination, because of a lack of awareness as to their existence, followed by a high level of mistrust
in their effectiveness. Even though employers are responsible for making anti-discrimination legislation
available to their employees, it often goes unnoticed since it is neither common nor obligatory to
organize anti discrimination training or seminars. Employees are often also not aware that possible,
repressive actions taken by the employer as a response to their demands based on anti-discrimination
Labour Code provisions are also prohibited, therefore employees often choose not to act out of fear of,
for instance, losing their jobs.

This, combined with the inexistence of functioning enforcement mechanisms (see Chapter 1, section
Il B) Lack of effective remedy against discrimination for persons with non-conforming sexual orientation,
gender identity, or expression), results not only in transgender persons facing discrimination without any
legal protection, but also in lesbian, gay, and bisexual persons not being able to enforce their written
right to be protected from such discrimination.

B) Implementing the Employment Equality Directive: lega
conseguences

gaps bear negative

1) Invoking religion to justify discrimination: a legai loophole

A particularissue, of great importance in a country like Poland where the weight of the Church is deeply
felt, is that of the interpretation given by the authorities, including at the highest level, of the exception
provided for in Art. 4(2) of the Employment Equality Directive for occupational activities within churches
and other public or private religious organisations. In these cases, EU law allows member States to
differentiate between employees based on their religion or belief when the nature or context in which the
activities are to be carried out makes a person’s religion or belief a legitimate occupational requirement.
This was first enacted with the case of employees of religious institutions’ in mind; e.g. a church can
choose to employ Catholics, a mosque Muslims, etc. Although the Directive clearly states that this
provision should be read in accordance with other constitutional and EU principles and obligations and
must not be used to excuse discrimination on other grounds, the provision seems to have often been
interpreted in a way which allows employers to discriminate against their employees based on their
sexual orientation.®**

352. UN. Committes on Economic, Social and Cultural Rights, General Comment Na. 18, UN. Doc. E/C.12/GC/18, para. 12 (6 February
2006).

353. Act of 3rd December, 2310 cn the implementation of some regulations of Europesn Union regarding equal treatment, Journal of Laws
of 2010, No. 254, item 1700.

354. =urcpean Commission, DG Justice, Combating sexual orientation discrimination in the EU, Dacember 2314, p. 64. The Commission
notes how this exception has been used for instance to justify the possibility for faith based schools to discriminate against teachers
basad on their sexual orieritation. The Eurcpean Committee of Sociel Rights of the Council of Europe also racommended that Foland
collect data regarding discrimination based on sexual orientation in the labour market and provide information on the application of
relevant legislaticn by the courts, as well as on the actions undertaken by Polish cuthorities to combat this discrimination. The Commit-
tee especially referred, in its November 2008 conclusions o Poland, to the Miroslaw Stielatycki’'s case, who had been dismissed from his
positicn as director of the National Teacher Training Center for puklishing the CoE's official guide for teachers Compass — Educatior on
Human Rights, which according to the Ministrer of Nationel Education, included statements which could be regarded as a promotion of
homosexuality.

355. nterview with members of PSAL, Monday 19 June 2017, in Warsew, Pcland.
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B) Poorly sensitised healthcare parsonnel generates discriminatory attitudes towards
LGBT+ patients

Although generally available at the same conditions as for heterosexual patients, healthcare is not
always easily accessible for lesbian, gay, and bisexual persons, and the services offered to them are
reported to be often below quality standards.

According to a study mandated by the Polish Human Rights Commissioner® in 2014, up to 20% of
LGBT+ patients face discrimination in the healthcare system. This is echoed by various civil society
organisations’ reports.3® This is due, to a large extent, to poor knowledge and scarce sensitivity for
LGBT+ issues among healthcare professionals,*™® which is only a reflection of the lack of knowledge
and sensitivity of the highest level Polish officials on the subject. For instance when the investigating
team met with members of the Ministry of Health, their knowledge of health issues specific to LGBT+
persons appeared limited to the mere need for prevention activities targeted toward these persons
regarding STDs and HIV/AIDS.*? This limited awareness among authorities has implications on how
LGBT+-related health issues are addressed in medical schools' curricula. Members of both KPH and
Lambda indeed explained that “LGBT+ persons are at best overlooked in medical schools: because no
complaints are received from patients, the authorities consider the situation is fine.®' Therefore, while
high level autherities such as the Ministry of Health affirm that “procedures for healthcare — the whole
healthcare package (gynecology, mental health) — is provided to all patients regardless their sex or
sexual orientation,”*? they however do not see the need for specific legislative provisions to be enacted
or policies to be put in place in order to ensure the protection from LGBT+ persons from healthcare
personnel's biased and discriminatory attitudes in practice: “We treat these people as other patients,
we do not need special laws."** This results in little understanding of LGBT+ issues and not only fuels
stereotypes about these persons among medical professionals but also puts LGBT+ patients at risk.
Szymon, a transgender man who is a member of the Transfuzja Foundation indeed recalled:

"“When | was 17, | was at a psychiatric hospital for 8 month because | was depressed and
warted to commit suicide. | asked to be called by my [male] name, but they did not accept
it. They put me in a room with a girl and had to use the girls’ bathroom. This didn't help
me in my depression. This hospital sent me to a mental health and neurclogy clinic saying
‘the patient thinks he is transsexual and considers changing her sex; which was wrong
on many levels! [This clinic] gave me a diagnosis of ‘disorcer undefined” They would not
listen to me."s

The lack of training of medical professionals causes tremendous barriers to transgender persons’
access to healthcare in particular, in Poland. A striking example is transgender persons’ extremely
difficult access to gender reaffirming procedures.

C) “They [doctors] do not educate themselves:"*¥ an insight into transgender persons'
attempt to undertake a gender reaffirming process in Poland

Gender reaffirming procedures are not easily accessible nor affordable in Poland, and their quality
appears to be often below scientifically recognised medical standards. This is due in part to the same
reasons indicated above which are common to both lesbian, gay, bisexual, and transgender persons
and to other factors.

377. Human Rights Commissioner, Equal treetment perceived by non-heterosexual patients in healthcere, 2014. The study points to dignity
and privacy rights violations as well as violations of the right to the highest attainable standards of health s the most widespread viola
tions

378. <PH, Lamkda Warsawa, Transfuzje, Social Situation of LCBT in Poland, 2012.

379. =ifth report on Polend by the European Commission against Facism end Intolerence, Warsaw, 2 June 2015, Appendix to ECRI report
on Poland (fifth monitoring cycle), 2015; FRA, Professionally speaking: challenges to achieving equality for LCBT people, 2016.

380. nterview with members of the Falish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

381. nterview with members of Campaign Against Homophobia and Lambda Warsaw, Thursday 22 June 2017, in Warsaw, Poland.

382. nterview with members of the Folish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

383. nterview with members of the Colish Ministry of Health, Thursday 22 June 2017, in Warsaw, Poland.

384. nterview with members of the Transfuzja Foundation, Monday 1€ June 2017, in Warsaw, Polend.

385. nterview with members of the Transfuzja Foundation, Vionday 16 June 2017, in Warsaw, Polend.
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Afirst obstacle to transgender persons’ being able to undergo gender reaffirming procedures is financial.
Although some costs related to gender reaffirming procedures are covered by the national healthcare
plan, most costs related to medical reaffirmation are not funded by the State. Even hormone therapy,
which is mandatory for both transgender men and women in order to obtain legal gender recognition,
and which is extremely costly in Poland, is covered only up to 30%, and only applies to hormonal
treatment (not to all hormonal drugs),*® which prevents many transgender persons from undergoing
the procedure.®’ Access to healthcare funds is made even more difficult by the fact that a person
must have undergone full genital reaffirming surgery in order to be able to have the costs related to
the reaffirmation funded, as the national health insurance is provided based on the patient's assigned
gender.*®® Cases have also been reported where pharmacists denied reimbursement to a transgender
person for medical products linked to the gender towards which they were transitioning when this had
not yet been legally recognised.®* Finally, not all drugs are available on the market in Poland, thus some
transgender women prefer to travel to Czech Republic to gain access to pills and plasters available there
for a much lower price.®©

Another obstacle is the limited availability of doctors willing to perform gender reaffirming procedures,
and their lack of training on the subject. About ten doctors, scattered around Poland are indeed
specialized in gender treatment, as explained the Transfuzja Foundation, “and each and every one of
them has something wrong."*!

Szymon, a transgender man who is a member of the Transfuzja Foundation recalled going to a public
hospital, and doctors there having "very old fashioned ways to find out | was transgender: very binary.
Also, they only focused on transsexual, not transgender [persons]. [The doctor] would only ask me if |
wanted to ... have a hysterectomy. He pressured me into telling him | would change gender in the next
two years . . . because in Poland it's illegal to make someone infertile.*¥ He mentioned other cases
of doctors who provide gender reaffirming services and lack the necessary knowledge to assist their
patients properly. [Those who prescribe hormones] are sexologists, not endocrinologists, so they know
nothing about hormones. Transgender persons are extra to their work. The situationis the same whether
in public hospitals or private practices.”*¥ When Szymon went to consult a criminal sexologist, he knew
more than the doctor did about the transition process. “They know more than usual doctors because
transgender persons keep coming to [see them] to get their hormones. They worked with transgender
patients for many years so they think they know everything, [but] their knowledge of transgender issues
is very accidental. They don't educate themselves. | feel they are still experimenting.”** For instance,
Szymon's doctor, in his care with transgender persons, uses standards which are obsolete. "They are
the only ones who give this treatment for free, and they know they are in power. So they don't want to
learn."s®

Szymon also mentioned several cases of doctors who would take advantage of their patients seeking
to undertake a gender reaffirming process — for instance, “one doctor would give you hormones on
your first appointment but he takes pictures of patients’ genitalia, allegedly for a project he has,"#%
another was accused of molesting patients, or some will draw blood and not explain what would be
tested. However, given the very limited number of doctors providing these services, nobody wants to
risk reporting these doctors, for fear it will cut their access to gender reaffirming procedures.

Even in the face of all these misconducts by doctors, endangering LGBT+ patients’ physical and mental

integrity, Polish authorities refuse to acknowledge the need for specific training for medical personnel
on LGBT+ issues.

D) Lack of interest to train heaithcare personnel on LGBT+ issues on the part of Polish

386. =meil exchanges with members cf the Transfuzja Foundation, June 2018.

387. Trensfuzja, Report on Poland, 27th session of the Universal Periodic Review, September 2015.
388. =RA, Professionally speaking: challenges to achieving equality for LGET people, 2016.

389. <ARAT Coalition, Alternetive report cn the implementation of the Convention for the Eliminaticn of All =orms of Discrimination against
women (CEDAW), Poland, September 2014.

390. =meil exchanges with members of the Transfuzja Foundation, June 2018.

391. nterview with members of the Transfuzja Foundation, Monday 1€ June 2017, in Warsaw, Polend.
392, nterview with members of the Transfuzja Foundation, Vianday 1S June 2017, in Warsaw, Polend.
303. nterview with members of the Transfuzja Foundation, Monday 1€ June 2017, in Warsaw, Polend.
394. nterview with members of the Transfuzja Foundation, Vionday 16 June 2017, in Warsaw, Polend.
305. nterview with members of the Transfuzja Foundation, Monday 1€ June 2017, in Warsaw, Polend.
396. nterview with members of the Transfuzja Foundation, Vionday 16 June 2017, in Warsaw, Polend.
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authorities

The authorities have failed to take adequate action to address discrimination against LGBT+ persons
in healthcare. Instead, they tend to dismiss or diminish the problem, as much they have done in other
areas where this group suffers discrimination. Following the request by LGBT+ rights organisation KPH
to the Ministry of Health to recommend that anti-discrimination, particularly regarding LGBT+ issues,
be included in medical universities' curricula, the Ministry replied negatively by affirming that medical
professionals are already trained adequately on those matters and that in any event medical universities
are autonomous and cannot be instructed on how to devise their curricula.®®” The response given by
the Commissioner for Patients’ Rights®® to a KPH offer to cooperate to raise awareness among LGBT+
persons about their rights in the healthcare system was equally negative. Rather than seeing the fact
that no cases had been officially reported as a problem in itself that needed to be addressed (because
of lack of awareness of one's rights, deterrence, etc.), the Commissioner for Patients' Rights saw this as
an indication that there was no need to undertake any action in this regard.

Persons with non-conforming gender identity or expression face issues accessing aforementioned
gender reaffirming procedures, and even if they do, another hurdle lies in accessing legal gender
recognition procedures.

CHAPTER 2: VERBAL AND PHYSICAL VIOLENCE MOTIVATED BY
PREJUDICE AGAINST LGBT+ PERSONS IN POLAND

I. Discrepancy between international and regional human rights obligations
and Poland's domestic framework

A) International and European legal standards
1) Standards regarding hate crimes

Twelve U.N. organizations recently issued a joint-statement calling on States to incorporate homophabia
and transphobia as aggravating factors in hate crime laws, recognising that crimes motivated by
prejudice are “underreported and often not properly investigated and prosecuted, leading to widespread
impunity and lack of justice, remedies and support for victims.*%

This statementechoesregular calls from the Council of Europe, asinthe Appendix to theRecommendation
CM/Rec(2010)5 which urges member States to "ensure effective, prompt and impartial investigations
into alleged cases of crimes and cther incidents, where the sexual orientation or gender identity of the
victim is reasonably suspected to have constituted a motive for the perpetrator” and to take into account
"a bias motive related to sexual orientation or gender identity . . . as an aggravating circumstance."#0
This implies member States must ensure that law enforcement structures, including the judiciary, be
trained so as to be able to identify such crimes and “provide adequate assistance and support to victims
and witnesses."!

Directive 2012/29/EU of the European Parliament and the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council
Framework Decision 2001/220/JHA (hereafter the "Victims' Rights Directive”) lays down procedural
guarantees for victims of gender-based violence. It expressly encompasses persons with actual or
perceived non-conforming sexual orientation, gender identity or expression in its scope, stating “victims
of crime should be recognised and treated in a respectful, sensitive and professional manner without

397. <PH, "Social Situaticn of LGBT perscns. Report for the years 2015-2016.

398. The Commissioner (or Ombudsperson) for Patients’ Rights is appointed to protect patients’ rights defined in the Act on Patients’
Fights and the Commissioner for Patients’ Rights of 6 November 2008, under the supervision of the Prime Minister of Poland and within
the Office of the Patients’ Rights. Its activities include deeling with complaints, proposing draft laws on petients’ rights, raising awareness
among the population on their rights as patients, cooperating with civil saciety arganisations, among others. See <https://www.rpp.gov.pl/
en/about us/law regulations/>.

309Q. The 12 U.N. organizations include: LG, OHCHR, UNDP, UNESCO, UNFPA, UNHCR, UNICEF, UNODC, UN Women, WFP, WHO, and UN-
AIDS. See UNAIDS ending violerice and discrimination against lesbien, gay, bisexual, transgender and intersex pecgle, 1 (Sept. 201&).

400. Appendix to the Recommendation CM/Rec{2010)5, para. 2.

401. Appendix to the Recommendation CM/Rec(2010)5, para. 3
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discrimination of any kind based on any ground such as . . . gender expression, gender identity, sexual
orientation.? |t also urges member States to have their law enforcement "take into account the
personal characteristics of the victim such as his or her . . . gender identity or expression, . . . sexual
orientation . .. [and] the type or nature and the circumstances of the crime such as whether it is a hate
crime, a bias crime or a crime committed with a discriminatory motive."®

2) Standards regarding hate speech

While Art. 19 of the ICCPR provides for everyone's freedom of opinion, thought, and expression, Arts.
19(3) and Art. 20 place limitations on this freedom for “the respect of the rights or reputations of
others” and to ensure States prohibit by law "any advocacy of . . . hatred that constitutes incitement
to discrimination, hostility or violence,” respectively. These provisions are intended to allow States to
protect persons from being victims of hate speech based on their personal characteristics, such as
sexual orientation or gender identity or expression. The UN-backed Rabat Plan of Action elaborates
on political leaders’ obligations by providing that “political and religious leaders should refrain from
using messages of intolerance or expressions which may incite to violence, hostility or discrimination,’
and "have a crucial role to play in speaking out firmly and promptly against intolerance, discriminatory
stereotyping and instances of hate speech."

The Council of Europe also encourages member States to “prohibit and publicly disavow"* hate speech
whenever it occurs, calling on them to ‘raise awareness among public authorities and public institutions
at all levels of their responsibility to refrain from statements, in particular to the media, which may
reasonably be understood as legitimising such hatred or discrimination."%

Art. 10(2) of the ECHR requires States to restrict the exercise of the right to freedom of expression “for
the protection of the reputation or rights of others,’ among others, which the ECtHR has indicated should
be interpreted as including hate speech against persons on the basis of their sexual orientation in its
2012 Vejdeland and Others v. Sweden landmark decision. In that sense, the ECtHR has also consistently
stressed that discrimination based on sexual orientation “is as serious as discrimination based on ‘race,
origin or colour"“"” Hate speech and hate crimes against persons on the basis of their sexual orientation
or gender identity or expression encompass "insulting, holding up to ridicule or slandering [these]
specific groups of the population,"®® which the Court considers “sufficient for the authorities to favour
combating [hate] speech in the face of freedom of expression exercised in an irresponsible manner."4®
This is further backed by the European Commission against Racism and Intolerance’s General Policy
Recommendation No. 15 on combating hate speech, which expressly considers hate speech to be
understood as “the advocacy, promotion or incitement, in any form, of the denigration, hatred or
vilification of a person or group of persons, as well as any harassment, insult, negative stereotyping,
stigimatization or threat in respect of such a person or group of persons and the justification of all the
preceding types of expression, on the ground of . . . gender identity, sexual orientation."1°

B) Unprotected by law: Polish legal framework on hate crimes and speech
1) Lack of implementation of EU faw

In November 2014, the Polish Parliament adopted the Law on the Protection and Assistance for Victims
and Witnesses, with a view to implement the EU Victims' Rights Directive into national legislation.

402. “reemble to the Directive 2012/29/EU of the European Farliament and the Council of 25 Gctober 2012 establishing minimum stand-
ards on the rights, support and protection of victims of crime, and replacing Council Framewark Cecision 2331/220/JHA, para. 9.

403. “reemble to the Directive 2012/29/EU of the European Farliament and the Council of 25 Gctober 2012 establishing minimum stand-
ards on the rights, support and protection of victims of crime, and replacing Council Framewark Cecision 2031/220/JHA, para. 56.

404. Report of the United Nations High Commissicner for Human Rights on the expert worlshops on the prohibition of incitement to
national, racial or religious hatred, para. 36. U.N. Doc. A /HRC/22/17/Add., 11 January 2013.

405. Appendix to the Recommendation CM/Rec(2010)5, para. 6

406. Appendix to the Recommendation CM/Rec{2010)5, para. 7

407. =CtHR, Smith and Grady v. the United Kingdom (App Nos. 239856/96 and 23986/96), pare. 97; ECtHR, Vejdeland and Others v. Sweden
(App No. 1813/07), 8 May 2012, pera. b5.

408. ZCtHR, Féret v. Belgium (App No. 16615/07), para. 73, 16 July 2009; ECtHR, Vejdeland and Others v. Sweden (App. No. 1813/07), 9 May
2012, para. 566

409. ZCtHR, Féret v. Belgium (App No. 16615/07), para. 73, 16 July 2009; ECtHR, Vejdeland and Others v. Sweden (App. No. 1813/07), 9 May
2012, para. 566

410. ZCRI Ceneral Policy Recommendation No. 15 cn Combating Hate Speech, 8 Cecember 2015.

ALL DOWNHILL FROM HERE :
66 The rapid degradation of the rule of law in Poland: what it means for women's
sexual and reproductive rights, and LGBT+ perscns’ rights

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776877 Date: 08/14/2019



UNCLASSIFIED U.S. Department of Stafe. Case Ng. £:2019:09364  Doc No. C06776877 Date: 08/14/2019

via iclal"'Watch, Inc.

However, the 2014 Act fails to implement the directive by de facto excluding homophobic, biphobic,
and transphobic crimes' victims from its scope and from the specific protection and support that are
required for them. As these crimes are not legally recognised as hate crimes, their victims cannot benefit
from the enhanced protection afforded to their victims under the directive.

2) Insufficient protection against crimes motivated by prejudice in the Criminal Code

The legal protection afforded to lesbian, gay, bisexual, transgender persons against crimes motivated
by prejudice is insufficient in Poland. While the 1997 Polish Criminal Code (CC) explicitly recognises and
sanctions criminal acts motivated by the victim's race, ethnicity, nationality and religion, other groups
including persons with non-conforming sexual orientation or gender identity or expression, are not
protected against hate crimes.

The Criminal Code recognises violence and threats thereof motivated by race, ethnicity, religion,
nationality and political affiliation as a specific offence, which is punished with a 3 months to 5 year
imprisonment (Arts. 119 and 257 CC). Incitement to violence on the same grounds and incitement to
hatred against persons protected under these grounds are also recognised as stand-alone offences
(Art. 126a CC and Art. 256 CC).

However, sexual orientation and gender identity or expression not being included in the Criminal Code,
crimes motivated by these characteristics are not treated in the same manner and their victims do not
benefit from the same protection. As a result, crimes motivated by prejudice against LGBT+ persons
are not investigated and prosecuted as hate crimes but as common crimes. Categorising a crime as
‘common” rather than "motivated by prejudice” carries the consequence that these crimes attract lower
penalties than crimes motivated by prejudice against protected grounds. All corollary crimes such as
threats of violence or incitement to hatred against persons with non-conforming sexual orientation or
gender identity or expression, are thus not considered criminal offences either. As a result, the specific
needs of victims of homophobic, biphobic, or transphobic crimes are not taken into account throughout
the criminal proceedings either.

The Criminal Code does include general rules providing courts shall take into account the crime's
motive when sentencing the perpetrator and determining the penalty to be inflicted upon them (Arts.
53 and 115 CC), and some criminal offences provisions do include reference to aggravating factors
which — when ascertained — would entail higher penalties. However, neither refer to bias motivation as
such.*'" While the government claims this provides courts with flexibility in taking into account "today’s
fast-changing reality” and emerging "discriminatory trends,"*'? this legislative gap in fact results in an
insufficient protection against crimes motivated by non-listed prejudice, which is largely reliant on the
courts’ interpretation in a specific case. Leaving the detection and consideration for the homophobic,
biphobic, or transphobic motive of a crime solely to the courts’ interpretation seems particularly risky in
current times. Indeed, recent legislative reforms enacted by the government over the months preceding
this report's publication have attracted severe criticism in Poland and internationally for their potential to
undermine courts’ capacity to remain independent from undue political influence.“® Concerns increase
when looking at the current political climate and the government's own homophobic statements and
official stance on LGBT+ rights more broadly.

3) Failed attempts to amend the Criminal Code

411. _ambda Warsaw, Association for Legal Intervention, “The Diversity Workshop, Joint Submission tc the Universal Periodic Review
(Third Cycle} - Polend,” & September 2016.

412. UN. Human Rights Council, National report submitted in accordance with paragraph 5 of the annex to Humen Rights Council resclu
tion 16/21, Poland, Human Rights Council, Working Group on the Universal Pericdic Review, 27th session, 1-12 May 2017, U.N. Doc. A/
HRC/WGC.6/27/POL/T.

413. Human Rights Watch, “Eroding Checks end Balances, Rule of Law and Human Rights under Attack in Poland” 24 October 2017;
Helsinki Foundation for Human Rights, “the Constituticnal Crisis in Poland 2015 2016, 11 August 2016; Venice Commission, “Opinion
860/2016 on the Act on the Constitutional Tribunal” Doc. CCL-AD{2016)026, 14 Octoker 2016; Eurcpean Commission, “Fule of law:
European Commission acts to defend judicial independence in Poland,” 20 Decemker 2017; Polish Commission of Humen Rights, “A fully
independent and efficient Constitutional Tribunal guarantees the existence of the real rights and freedoms of citizens in Poland — speech
of Adam Bodnar, the Commissioner for Human Rights before the Constitutionel Tribunal on 8 March 2016,
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Despite repeated recommendations by both national*'* and international organisations and bodies*'®
to amend the law by adding sexual orientation and gender identity to the protected grounds against
hate crime and speech, and the government’s stated commitment to implementing them, to date the
legislation remains unchanged.*> Several proposals for amendment to the Criminal Code have been
submitted to Parliament in recent years. Both the first (Bill No 340) and the second (Bill No 2357) bill,
introduced respectively by the Palikot Movement in 2012 and the Democratic Left Alliance in 2014,
aimed at extending the legislation’s scope by adding several grounds, including sexual orientation and
gender identity, to the list contained in the hate crimes (Art. 119), hate speech (Art. 256) and threats (Art.
257) provisions in the Criminal Code. The third one, presented by the then ruling party Civic Platform
(Bill No 1078) in 2013, aimed at extending protection against hate crimes and incitement to hatred by
adding the vague term "natural or acquired personal characteristics or beliefs” to the existing grounds
which would grant greater protection. While purporting to extend the protection afforded by the existing
provisions, the bill failed to mention any specific characteristics, including sexual orientation and gender
identity, thus leaving uncertainty regarding the provisions' scope.

Despite initial oppositions, based on the argument that the existing legal framework already offered
sufficient protection against hate speech and violence,*'” and amidst homophobic statements made
notably by current ruling party PiS' representatives during the parliamentary debates#® andin media, the
government seemed to finally lean towards an amendment which would have extended the protection
against hate crimes and speech to other categories, including sexual orientation and gender identity.41¢

However, the general reluctance to push forward reforms caused delays in the legislative process which
resulted in the parliament’s failure to pass the bills before the October 2015 general elections. This killed
the process since, as the parliamentary term came to an end, so did the discussions over the draft
amendments which were then abandoned. Following the elections, the new conservative government
has expressed no intention to submit new proposals for amendments to the Criminal Code which would
extend the hate crime and speech provisions’ scope so as to include other grounds for protection .4
On the contrary, both PiS' leader Kaczynski and other government representatives have clearly stated
their intention not to introduce changes to the legislation.**” A new amendment presented by opposition
party Nowoczena in 2016, similar to the one proposed with Bill No 340, was struck down by the Polish
parliament in October 2016 after receiving a negative opinion from the government and the National
Prosecutor's Office.*

Following the 2017 Universal Periodic Review session, Poland was recommended to broaden its Criminal
Code provisions on hate crimes by criminalising hate crimes on the grounds of age, disability, sexual
orientation, and gender identity, while taking the measures necessary to combat discrimination based

414. _etter of the Human Righte Commissicner to the Minister of Justica. See also Summary of the Report on the Activity of the Ombuds-
man in Poland 201E, July 2016; Summary of the Report on the Activity of the Cmbudsman in Poland 2016, July 2017.

415. UN. Human Rights Committee, Concluding Observations on the seventh perfodic report of Poland, 23 November 2016, UN. Doc.
CCPR/C/POL/CO/7, peras. 13-14; UN. | luman Tights Council, Report of the Working Group on the Universal Periodic Review — Foland,
U.N. Doc. A/HRC/36/14, recommendation 120.49, 18 July 2017, not accepted by 2oland which responded "we accept recommendations to
prohibit discrimination and to ensure equal treatment but we do nat see need to amend lew.’; U.N. Committee ageinst Torture, Conclud-
ing observations on the combined fifth and sixth periodic reports of Poland, 23 Dacember 2013, UN. Coc. CAT/C/POL/CO/5-6, para. 25;
European Commission against Racism and Intolerance, Report on Foland (fifth monitoring cycle), Doc. CRI(2016)20, 9 June 2016, paras.
26 and 99.

416. See also Lambda Warsaw, Association for Legal Intervention, “The Diversity Workshop, Joint Submission to the Universal Periodic
Feview (Third Cycle) - Poland,” 8 September 2016.

417. See also Universal Periodic Review Mid-Term Progress Report by Foland, | luman Rights Council 26th session, 2014.

418. _G3T+ rights in Poland. Report from research on the implementation of Recommendation CM/Rec(2010)5 of the Committee ot
Ministers to member states on measures to combat discrimination on grounds of sexuel orientation or gender identity, 1st ed, Warsaw,
KPH, 2012. See also Krystyna Pawlowicz, PIS member of Farliament, who was quoted by media saying that “the government continues to
introduce a sick ideology of gender, which promotes sexual pathologies.”

419. See letter by the then Minister of Justice, Cezary Grabarczyk to the then Government Plenipotentiary for Equal Treatment, 23 February
2015; See also United Nations Human Fights Council, Seventh periodic reports of State parties due in 2016, Poland.

420. U.N. Human Rights Committee, Alternztive report to the International Covenant on Civil and Political Rights, submitted by the Polish
informal coalition for the CCPR for consideration of the UN Human Rights Committee in reference to the session No 118, Warsaw, 21 July
2016.

421. The new Minister of Justice appointed after the October 2016 general elections explicitly affirmed that he saw no need to introduce
changes to the Criminal Code in this area. See Pawel Kosminski, Ziobro Wstrzymuje Prace Nad KaraniemZa Mowe Nienawisci. KPH Zacheca
Do Wyslania Listow: Ministerstwo Ingoruje Fakty, Wyborcza.pl, 26 January 2016. PiS leader caroslaw Kaczynski also confirmed his govern
ment’s intenticn not to introduce such changes to the legislation.

422. At this ocoasion, the Prosecutor General ergued in a written statement that the term sexual orientation included in the proposal was
unclear and might include paedophilia. See Lambda Warsaw, Legal Intervention Association, Divarsity Workshop Asscciation, Poland is
dismantling the hate crime policy, warn civil society groups, Navember 2016.
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on race, sex, nationality, ethnicity, religion or any other grounds.*?® The government officially accepted
the recommendation. The Polish Society of Anti-discrimination Law reached out, in September of 2017,
to the Ministry of Justice, as a civil society organisation, to inquire after the steps that were to be taken
in order to implement the said recommendation. The answer provided in March of 2018, by the Ministry
of Justice, explicitly stated that the above is not viewed as important nor crucial in terms of current
social needs or with regards to the needs of the justice system or of international organisations.**

4) Reforms: sexual orientation, gender identity or expression considerations left behind

Denying the hate crime qualification to these crimes has resulted in law enfcrcement’s response to
homophobic, biphobic, and transphobic crimes not being taken into account in any recent reform
undertaken by Polish authorities following recommendations by international organisations and human
rights protection mechanisms so far. The reforms included new mechanisms set up to address violence
and incitement to hatred on racial and xenophobic grounds, such as specialised structures within the
police, the Ministry of Interior and the Prosecutor’'s Office, specialised trainings for investigators and
prosecutors and guidelines for prosecutors on investigating and collecting data on hate crimes (focusing
solely on racists and xenophobic ones). These reforms overall strengthened the institutional response
to racist and xenophobic speech and violence.”?® However only 5% of hate crimes get reported.#%

However, homophobic, biphobic, and transphobic hate crimes, as well as hate crimes against other
unprotected categories, have been excluded from these positive developments,*’ leaving their victims
further unprotected and hampering progress towards an effective strategy to prevent and address them.

As a consequence of the legal, judicial, and training gap thereis in protecting victims of crimes motivated
by anti-LGBT+ prejudice, law enforcement fails to systematically collect data on homophobic, biphobic,
and transphobic hate crimes.

ll. Lack of data collection: root causes and rippling effects

The failure to systematically collect data on these homophobic, biphobic, and transphobic hate crimes
especially results in their actual scale remaining largely unknown to the authorities and in the latter
failing to see the need to reform and strengthen the protection framework to better respond to these
crimes.#®

423. U.N. Human Rights Council, Report of the Working Group on the Universal Periodic Review, Poland, | hirty-sixth session, 11-29 Sep-
tember 2017, Agende item 6, A/HEC/36/14, recommendaticns 120247, 120.60,120.72,120.73,120.74,120.77

424. -mezil exchanges with members of PSAL, 21 September 2018

426, Amncsty Internetional, Targeted by hate, forgotten by law, Lack of a coherent response to hate crimes in Poland, EUR 37//2147/2015,
2015. See also OSC= ODIHR, Hate Crime Reporting, 2014.

426. Commissicner for Human Rights of Poland, Summary cf the Report on the Activity of the Commissioner for Human Rights in 2017,
with Comments on the Observance of Humen and Civil Rights and Freedoms, 2013, in Commissioner for Human Rights Bulletin 2018, No. 2.
427. The only mechanism that applies also to crimes committed based on the victim’s sexual orientation or gender idantity was the
Human Rights Monitoring Team within the Ministry of the Interior. This mechanism, set up in 2334 to monitor and collect data about
investigations of racist and xenophobic hate crimes end allegations of offencas committed by the police and border guards, saw its remit
extended in 2011 1o cover homophaobic and transphobic hate crimes. However, the Working Group on Countering Hate Crimes {hereafter
“WG"}, a platform establiched by the Human Rights Monitoring Team in late 2015 to facilitate discussion and consultaticn with stakehcld-
ers, failed to deliver. The first WG's subgroup on hate speech’s meeting was called for several months after the WG's constitution (July
2016), subsaquently called off and o further meetings were scheduled since. In September 2016, the Humzn Rights Monitoring Team
itself saw its staff reduced by one third, which reduced its capacity to carry out its mandate. It was eventuelly dissclved in November
2016 and its tasks were transfarrad to the Division for the European Migration Network and Anti-Trafficking. See Lambda Warsaw, Legal
Interverition Association, Diversity Workshop Association, Poland is dismantling the hate crime policy, warn civil society groups, Novemkber
2016; Lambda Warsaw, Association for Legal Intervention, The Diversity Workshop, Poland is dismantling the hate crime policy, warn civil
society groups, November 2016.

As for the Council for Zounteracting Rac al Discrimination, Xenophobia and related Intole-zance, another bedy set up in 207 3 to address these issues,
this was also dissolved by 'M Beata Szydic inearly 2C16. See U.N. Human Rights Committee, Repart oni measures talen by the Repualic of Po and to implement
the provisions of the Inzernstional Covenant on Givil and Pcliticel Rights in the years 2008-2015, Inforration provided by the Commissioner “cr Human Rights of
the Repuslic of Po and (Rzecznik Praw Obywatelskich) n zccordance with the nternat onal Cevenznt on Civil and Political Rights in connection with the considera-
tion of tha seventh periodic report of the Republic of Poland covering the period f-om 15 Octoser 2008 uatil 31 October 2015, 6 October 2016; Lambda Warsaw,
Legal Intervention Association, Diversity Workshoo Associztion, Foland is dismantling the hate ¢-ime policy, warn civ | society groups, Novermber 2316; Amnesty
International, Poland: submission to the United Nations Human Rights Committee, 118th session, 1/ Octcber-4 November 207 6; Poland: disTantling the Rule
of | aw, Amnesty International submission for the UN Universal Period ¢ Review 27th session of ~he LIPR Warking Group, April/May 2017. Although the Council's
action to protect LGBT people was almost non-existent, following its dissolution there is no public institution randatod with counter ng homophobic, biphobic and
traasphooic discrimination anc violence. See Alternative report 1o the International Cevenzant on Sivil and Political Rights, submitted by the Poish informal coal -
tion far the CCPR for consideration of the U.N. Human Rights Committee in reference to the Session No 118, Wersaw, 21 July 2076,

428. Amnesty Internetional, Poland: submission to the United Nations Human Rights Committee, 118th session, 17 October 4 November
2016; Poland: dismantling the Rule of Law, Amnasty International submission for the UN Universzl Periodic Review, 27th session of the
UPR Working Group, April/May 2017.
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Indeed, while, in theory, the Police and Ministry of Interior are collecting hate crime data on a working
definition including crimes based on sex, gender identity and sexual orientation, which constitutes
a step forward, this was not followed by training for all police officers. Therefore, front-line or even
investigating officers are often not aware of the fact that the homophobic, biphobic, or transphobic
motivation can be recorded in the system.”® At the same time, the National Prosecutor's Office and
Ministry of Justice have no working definition of hate crimes, meaning they collect data based on
the Criminal Code definition of hate crime, not encompassing crimes motivated by prejudice against
persons with non-conforming sexual orientation or gender identity. This lack of coordination in the
data collection systems, together with the apparent political unwillingness to collect data on the topic
does not help to have reliable and probing statistics, and therefore goes in favour of PiS" argument that
"Polish law provides sufficient protection against hate crimes.”

This is particularly alarming when comparing data collected by Poland and data collected by civil
society organisations or human rights bodies. The latter indeed show that over the past few years,
violence — both physical and verbal — against LGBT+ persons and organisations working to protect
and advance their rights has significantly increased. While Poland regularly reports hate crime data
to the OSCE's Office for Democratic Institutions and Human Rights (hereafter "ODIHR"), the official
information provided by the Polish government does not include any data on hate crimes against LGBT+
persons.®® The very low numbers of cases reported by the Polish government (0 in 2015) is surprising
when considering the studies conducted and data collected by third-parties over the same period (2010
to 2016). Forinstance, in 2015 civil society information to the ODIHR counted 16 violent attacks against
LGBT+ persons, 1 threat of attack and 2 attacks against LGBT+ persons' property.*' In 2016, a survey
by the Polish Human Rights Commissioner conducted on 11 144 LGBT+ persons revealed that 1 in
8 experienced physical violence during the 2 years prior to the survey, all experienced psychological
violence including hate speech, 60% experienced physical violence, and 1 in 3 experienced sexual
violence.®?

Furthermore, lack of training and therefore low awareness among the authorities on how to respond to
these crimes is also an obstacle to preventing and fighting them effectively.

The Director of the National Prosecutor's Office, Bogdan Karp, however affirmed that “since 2004
hate crimes have been a crucial issue from the viewpoint of [my] office, and this continues,**® without
specifying whether *hate crimes” encompassed crimes motivated by a person’'s sexual orientation
or gender identity in these trainings. He explained that the National School for the Prosecution and
the Judiciary, created in 2010, had the task of training both assistant judges and prosecutors, and
to provide “general and systematic training” to prosecutor and judges in different areas. Bogdan Karp
affirmed having himself conducted three series of trainings, two of them in relation to hate crimes and
hate speech, and another led by the GPET. Given the GPET's overt stance on LGBT+ rights, one can
therefore easily imagine these trainings did not encompass sexual orientation and gender identity or
expression. While Bogdan Karp recognises the value of these trainings, he admits they were “not as
good as [he] would have thought,” but this was only “due to technical issues,’ in his opinion (the video-
conference was not functioning properly).*

While NGOs such as KPH and Lambda acknowledge there have been some improvements in law
enforcement’s ability to spot homophobic, biphobic, and transphobic crimes thanks to trainings from
the OSCE's ODIHR, they regretted: "when it comes to how these trainings [reflect on law enforcement
practice], the developments are not great”**® A former KPH member explained that when she was
working for KPH, which delivers such trainings, ‘it was difficult just to get 20 police officers trained."*

429, _ambda Warszawg, ‘I late crima in Polend 2012-2016”

430. DSCE OD HR, “Report on hate crime”, 2015,

431. ILGA-Europe and KPH reported 5 physical assaults, including 1 carried out by a group, and 1 threet against a lesbian woman and her
partner. ILGA-Europe, Lambda Warsaw, and the Never Again Association reported 2 physical essaults, and 1 incident in which two groups
clashed during the Equelity Parade. ILGA-Europe and Lambda Warsaw also reported 7 physicel assaults, 2 of which were cerried out by
groups; and 1 incident of damage to property. The Never Again Association reported 1 additional incident of physical assault carried out
by & group that caused serious injuries, 1 incident of threats end 1 homophcbic graffiti

432. 2oland’'s Commissioner for Human Rights, “Report on measures taken by the Republic of 2oland to implement the provisions of the
Internationel Covenant on Civil and Politicel Rights in the years 2008 2015, 6 October 2016.

433. nterview with the Director of the National Prosecutor’s Office, Bogden Karp, Friday 23 cune 2017, in Wersaw, Poland.

434. nterview with the Director of the National Prosecutor’s Office, Bogden Karp, Friday 23 cune 2017, in Wersaw, Poland.

435. nterview with K2H and Lambda, Thursday 22 June 2017, in Warsaw, Poland.

436. nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland.
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persons.*® According to Dr. Machinska, this hate speech fuels further extremism, notably among
polish youth, who “follow the message coming from PiS through their foundations and organisations
[GONGOs]. And the message is quite clear: you have to follow PiS."** As a result, Dr. Machifska said
Poland experienced increased numbers of “incidents” against LGBT+ students at university, among
others, which is only the consequence of a "shift in ideas among students [who are] increasingly right
oriented — in favour of a ban on abortion, against LGBT+ persons ... and more and more anti-EU.*® She
sent some of these right-wing organisations a letter urging them to introduce a “principle of equal rights”
in their rules, but the organisations said no. “Very soon the situation will be dramatic."**

Hate speech by public officials is coupled with authorities’ lack of reaction to attacks against NGOs
advocating for LGBT+ rights. All of the members of such organisations interviewed said therehad been a
significant increasein attacks against NGOs dealing with LGBT+ persons'rights since 2015."" In almost
all cases, the bias motive underlining the attacks was evident but investigations were discontinued due
to the impossibility to identify the perpetrators and the authorities failed to firmly and publicly condemn
them as well as their homophobic motive. For instance, KPH's headquarters in Warsaw and offices in
Poznan were repeatedly and recently attacked without an official condemnation from politicians and
without an effective investigation carried out, according to their colleagues at the Helsinki Foundation
for Human Rights.**® They also mentioned the State's smear campaigns against certain NGOs such as
KPH or Transfuzja.*® "[The authorities] have a nazi perspective: eliminating Transfuzja is like ‘cleaning
the nation. If they could get rid of us, LGBT+ organisations, they would. . . The same thing happened
against KPH: attacks against KPH were nationwide. They want to make them invisible, get rid of the
organisation."®? KPH was indeed attacked around 4 times in 2016 by far-right groups and now have
to have 24/7 security at the office.® Members of the Transfuzja Foundation explained that while they
had not themselves been victims of any attacks, they were sharing a building with a far-right group and
“there were situations where they were screaming ‘kill the faggots!"*2 While members of the Transfuzja
Foundation found there were few incidents before the elections, they noticed “the situation changed
after the elections: people are now screaming or laughing at people we assist. PiS elections liberated
homophobic feelings"** One member for instance recalled being on the metro with her transgender
friends "and some were mocked and spit at"*** These increased instances of hate speech and crimes
towards NGOs advocating for LGBT+ rights come at a time of heightened pressure and administrative
weight put on such NGOs. Members of PSAL explained: ‘as an NGO we are now wasting our time being
overly careful in following all provisions, securing all documents, checking our finances. We do not need
the police to come to our house at 6 am."45

Under the current context, where anti-LGBT+ hate speech also comes from the State, which attempts
to enroll Polish youth in its homophobic, biphobic, and transphobic crusade, all the while remaining
completely passive in the face of attacks against NGOs advocating for LGBT+ rights and actively
passing laws aimed at preventing them from working, a PSAL member said: ‘l am afraid, of course.  am
sure that in the next 2 or 3 years we will have anti-LGBT+ propaganda laws as in Russia. . . | am scared
of what could happen next."4%

Because of the lack of protection afforded to individuals with non-conforming sexual orientation, gender

443. nterview with Hannah Machinska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor
at the University of Warsaw, Monday 19 June 2017, in Warsaw, Poland.

444, nterview with Hannah Machinska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor
at the University of Warsaw, Monday 19 June 2017, in Warsaw, Poland.

445, nterview with Hannah Machinska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor
at the University of Warsaw, Monday 19 June 2017, in Warsaw, Poland.

446. nterview with Hannah Machinska, former Director of the Office of the Council of Europe in Poland, and current lawyer and Professor
at the University of Warsaw, Monday 19 June 2017, in Warsaw, Poland.

447, nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland; Interview with PSAL, Tuesday 20 Jurie 2017, in Warsaw, Poland
Interview with the Helsinki Foundation for Human Rights, Tuesday 20 June 2017, in Warsaw, Poland; Interview with the Bar Asscciation,
Wednesday 21 June 2017, in Warsaw, Poland.

448, nterview with the Helsinki Foundation for Human Rights, Tuesday 20 June 2017, in Warsaw, Poland.

449, nterview with the Helsinki Foundation for Human Rights, Tuasday 20 June 2017, in Warsaw, Poland.

450. nterview with Trensfuzja, Monday 19 cune 2017, in Wersaw, Poland

451, nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland.

452. nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland.

463. nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland.

454. nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland.

455. nterview with PSAL, Tuesday 20 June 2017, in Warsaw, Polend.

456. nterview with PSAL, Tuesday 20 June 2017, in Warsaw, Polend.
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identity, or expression, discrimination and violence through the form of hate crimes and hate speech is
pervasive in all aspects of these persons' lives, in almost utter impunity.

CHAPTER 3: DIFFICULTIES TO EXIST DE JURE

l. Lack of legal gender recognition procedures
A) International and regional human rights standards on gender recognition

Under Art. 16 of the ICCPR, “everyone shall have the right to recognition everywhere as a person before
the law."#*" Applied to transgender persons, this is understood to mean the right to one’s legal gender
recognition. This has been further elaborated upon by the ECtHR, which has confirmed the obligation
of member States to enable legal gender recognition in their domestic legal framework®® and ruled
that a State’s failure to change the birth certificate of someone having undergone gender reaffirming
procedures amounts to a violation of Art. 8 of the ECHR 4%

1) Prior requirements

The Council of Europe has stated on multiple occasions that the conditions for legal gender recognition,
such as requirements of physical changes, must be regularly reviewed*? "having regard to scientific
and societal developments™®' and has flagged abusive, and thus prohibited, prior requirements (the
list is not exhaustive): “irreversible sterilisation, hormonal treatment, preliminary surgical procedures
and sometimes proof of the person'’s ability to live for a long period of time in the new gender (so called
‘real-life experience”)."® The criteria must not be arbitrary, and individuals must be able to fulfil them,
in practice (e.g. services must be available).*®* As noted by the Council of Europe, "a clear trend can be
observed among states in Europe that are moving from compulsory medical requirements towards
procedures based on self-determination.”®* This culminated in the ECtHR finding that requiring ‘a
sterilising operation or medical treatment resulting in a very high probability of infertility, amounts to a
breach by the ... State of its positive obligation to guarantee the right . . . torespect for ... . private life."#®
Thus, member States cannot demand from a person seeking legal gender recognition to undergo any
medical treatment that would most likely result in sterility.

2) Effects of recognition
Council of Europe bodies have consistently recommended that States remove any restrictions
preventing transgender persons from remaining in an existing marriage after the legal recognition of
their gender.#® The ECtHR also ruled there was “no justification for barring transsexual[s] from enjoying

the right to marry under any circumstances."4”

The Parliamentary Assembly of the Council of Europe has also adopted a resolution calling on States to
‘ensure that spouses or children do not lose certain rights” following legal gender recognition. 4%

B) Polish iegal framework on gender recognition: a “traumatic experience"

1) Gatekeeping procedures restricting access to fegal gender recognition

457. nternational Covenant on Civil and Political Rights, Art. 16.

458. =CtHR, Hdmalainen v. Finland [GC] (App. No. 37358/09), 16 July 2014.

4560. =Ctl IR, B. v. France (App. No. 13343/87), 1952; ECtI IR, Goodwin v. the United Kingdom and . v. the United Kingdom (App. Nos. 23967/S5
and 26680/94) 2002.

460. Council of Zurope adoptad Fecommendation CM/Rec(2010)5 of the Committee of Ministers to member States on measures to com
bat discrimination on grounds of sexual orientation or gender identity, para. 20.

461. =CtHR, Goodwin v. the United Kingdom and 1. v. the United Kingdom (App. Nos. 28957/95 and 25680/94), 2002.

462. =xplanatory Memorandum to CM/Rec(2010}5, see section IV. Right to respect for private and family life.

463. Council of Eurcpe, “rotecting Human Rights of Transgender Fersons: A short guide to legal gender recognition (2015)

464. Councll of Eurape, 2rotecting Human Rights of Transgender Fersons: A short guide to legal gender recognition (2015}

465. ECtHR, Affaire A.P, Gargon et Nicot c. France (Apps Nos. 79885,/12, 562471/15 and 52596/13), 6 April 2017.

466. Thomas Hammarberg, “Human rights and gender identity’, CcommDH/IssuePaper(2009)2, pp. 22-23, 45.

467. ZCtHR, Goodwin v. the United Kingdom and |. v. the United Kingdom (App Nos. 28957/95 and 25680/94}, 2002,

468. 2ACE rasolution Resolution 2048 (2015} Discrimination against transgender people in Europe, pera. 6.2

469. nterview with members of the Colish Bar Association, Wednesday 21 June 2017, in Warsaw, Poland.
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There is no law specific to gender recognition in Poland. The procedure which a person who intends
to undergo gender recognition has to go through currently requires that the person brings an action
against his or her parents under Art. 189 Polish Civil Procedure Code, on ground that they wrongly
indicated the child's gender at birth. “This is a particularly traumatic experience for transgender persons,
especially when their parents do not agree with it."™

Prior requirements exist, that are particularly heavy, to change one's gender. First, a transsexual
diagnosis must be obtained, and is often accompanied by a "real life test, whereby the individual has to
live full-time as their preferred gender, without being prescribed any hormonal treatment or having one's
legal status altered, for a duration that can last up to two years. This is extremely problematic given the
numerous instances of discrimination and violence faced by transgender persons in all areas of life in
Poland. Members of the Transfuzja Foundation mentioned cases of persons forced to submit to the real
life test had been fired.*”"

There are alsc non-medical requirements to be fulfilled in order for a perscn to obtain legal gender
recognition. Married individuals must divorce their partner before obtaining gender recognition as
Polish law does not recognise same-sex unions. This further complicates the process, and denies
transgender persons and their partners who wish to remain in a relationship the possibility to do so. As
for transgender persons’ rights as parents, these are not safeguarded under Polish law. Transgender
persons who are a child's sole guardian must wait until the child is of age before being able to undergo
gender reaffirming procedures and/or obtain legal gender recognition. When there is another parent, the
child's custody is automatically transferred to that parent, which often prompts transgender parents to
restrain themselves from undergoing the procedure for fear of their parental rights being restricted.*"

The situation has slightly improved following a Warsaw court's 2016 decision*® to authorise persons
who had undergone gender reaffirming procedures abroad to have their gender legally recognised in
Poland without having to undergo medical evaluation, to file a suit against their parents, etc. However,
this only improves transgender persons' situation in Poland for those who have the financial means to
undergo gender reaffirming procedures abroad. A new piece of legislation specifically on legal gender
recognition, affording the same rights to transgender persons' having undergone the procedures in
Poland, is thus necessary.

2) The failed Gender Accordance Act

Despite efforts made tointroduce a law which would regulate gender recognition, the Gender Accordance
Act (Poselski projekt ustawy o uzgodnieniu pici),*’* presented in 2012 by the first Polish transgender MP
Anna Grodzka (from the Your Movement opposition party) was eventually prevented from entering into
force in October 2015 by a veto imposed by Polish President (and current ruling party PiS' member)
Duda and the Parliament’s failure to vote again on the draft law following the veto, which resulted in the
latter being upheld. The proposal, which aimed at introducing a formal procedure for gender recognition
and resulted from a very close collaboration between some parliamentary forces and civil society
organisations, simplified the criteria for legal gender recognition.#® The draft Gender Accordance
Act, as it resulted from the discussions and negotiations among political groups in parliament, was
not fully in line with international standards as it notably required that a special identity document be
issued to person in transition,*¢ and was elaborated mainly in consultation with sexologists, without

470. nterview with members of the Falish Bar Association, Wednesday 21 June 2017, in Warsaw, Poland.

471. nterview with Transfuzja, Monday 19 June 2017, in Warsaw, Poland.

472. —urcpean Union Agency for Fundamental Eights (FRA), Protection against discrimination on grounds of sexual orientztion, gender
identity and sex characteristics in the EU, Comparative legal analysis, Update 2015 (Decemkber 2015).

473. Trensfuzja, “Groundbreaking Court Cecision in Poland on Gender Recognition Abroad,” 21 June 2016

474. <http://orka.sejm.gov.pl/Druki7ka.nsf/0/AAOCBT ECA<CES088C12E7BEF00361E90/%24=ile/1469.pdf> (in Polish); for a version in
English see Transfuzja, ‘Gender Accordance Act DRA=T, <http://transfuzja.crg/en/artykuly/gender_recognition_in_poland/the_gender_ac-
cordance_act_draft.htm>.

475. The draft Cender Accordance Act requested that the applicant be a Polish citizens ; that he or she is over 18 or, for transgender
persons, over 13, that they have their legel guardian or the guardianship court’s approval ; that he or she is not married and presents two
supporting medicel opinions steting that their gender identity durably differs from their legal gender, to be submitted to a regional court for
examination. KARAT Coalition, cit. See also ILCA Eurcpe, Annual Review, 2016.

476. Yogyakarta Principle No. 3 (e}, Center for American Progress, 'ID Accurately Reflecting One’s Gender Identity Is a Human Right 1&
December 2012.
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consulting human rights organisations and experts.*”” However, it would have represented a significant
step towards recognising transgender persons' rights in Poland. Szymon, a member of the Transfuzja
Foundation, expressed the frustration many transgender persons face, and the hopes this legislative
proposal had brought: “My parents are not supportive and | don't want to sue them, so the law was
the only opportunity for me to maintain the very feeble relationship we have. But now this possibility is
dead.""®

Following conservative PiS party’s rise to power in October 2015, NGOs and activists advocating for
transgender persons’ rights fear that any hope that another legislative initiative could be presented
and passed might be lost.*”® They also fear that another proposal would end up in a retrogression on
transgender persons’ few rights.”®® With intensified attacks against the rights of persons with non-
conforming sexual orientation or gender identity since that date, LGBT+ persons and activists are losing
hope that the situation will improve. Szymon said:

“There were elections in 2015. At the 2015 pride, | could hear that people were angry,
were loud, and wanted to show the government we are stili here. In 2017, | could feel that
people were scared. Scared of an attack of some sort. This year's [20717] pride was much
smaller, the route was shorter; and everyone could see that there were more difficulties
when it came to making this pride happen and making it a happy event. This exemplifies
how much society has changed over these past two years. I'm scared we are going to get
used toit. We also lost hope about the law in the past couple of years. There is no chance
that the law would pass during this term."#!

il. No rights for same-sex families
A) Council of Europe and Furopean Union standards

The ECtHR has stated very clearly in Oljari and others v. Italy that the fact that no marriage or civil
partnership was available to same-sex couples in committed relationships in a member State was a
violation of Art. 8 of the ECHR.

Recently, in Coman and others v. Romania,®* the CJEU also made it clear that EU member States are
now obliged to recognise same-sex marriages concluded lawfully in the EU, irrespective of whether
they have opened marriage to same-sex couples in their own territory. Because of the EU's principle of
supremacy, which provides that EU law prevails “even over constitutional provisions of a member State .
..incase there is a conflict between the two,"*® Coman thus requires that even member States that have
a constitutional ban on same-sex marriage recognise such marriages in these situations. A member
State “cannot rely on its national law as justification for refusing to recognise in its territory, for the sole
purpose of granting a derived right of residence to a third-country national, a marriage concluded by
that national with a Union citizen of the same sex in another Member State in accordance with the law
of that state”

B) Poland's legal void surrounding same-sex relationships

Art. 18 of the Polish Constitution refers to marriage as the ‘relationship of a man and a woman."#
As such, no mechanism exists for same-sex couples to marry or register their partnership. Despite

477. K<ARAT Coalition, Alternetive report cn the implementation of the Convention for the Eliminaticn of All =orms of Biscrimination against
women (CEDAW), Poland, September 2014.

478. nterview with members of the Transfuzja Foundation, Vonday 16 June 2017, in Warsaw, Polend.

479. 3iS leader Kaczyniski has been reported to have said in relation to gender reaffirming at & rally which took place kefore the October
2015 elections that this was "an attack on the family.” ILCA Europe, Annual Review, 2016.

480. nterview with members of the Transfuzja Foundzetion, Monday 19 June 2017, in Warsaw, Poland.

481. nterview with members of the Transfuzja Foundation, Monday 16 June 2017, in Warsaw, Polend.

482. CJ=, Relu Adrian Coman and Others v. Inspectoratul General pentru lmigrari and Ministerul Afacerifor Interne, C-673/16, 5 June 2018.
483. CJZU, Internationale Handelsgesellschaft mbH v. Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel (1970).

484. Constitution of the Republic of Poland art. 18 (“Marriage, being a union of a man and a woman, as well as the family, motherhood
and parenthood, shall be placed under the protection and care of the Republic of Poland.”).
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numerous recommendations made by international organisations and bodies*® and intensive advocacy
by civil society organisations, the government has so far refused to introduce legal measures which
would enable same sex couples to formalise their relationship.

Under the previous parliamentary term, several attempts were made at introducing civil unions into the
Polish legal system, which would have the consequence of ensuring equality for same-sex couples in
areas such as social security, inheritance and taxes. However, these initiatives were not successful as
all three bills that were submitted to parliament during the previous term were struck down.

Anew proposal was submitted to Parliament by opposition party Nowoczena in 2016 but eventually met
the same fate. Now, the current government has made clear that it has no plans to legalise same-sex
relationships by amending the law so as to allow for either marriage or civil partnerships for same-sex
couples.*®

What is more, same-sex partners wishing to marry or register a civil partnership in another country also
face obstacles in obtaining the necessary administrative documents.

Indeed, the old Law on Civil Status required a person applying for a civil marital status certificate to state
the name and surname of future spouse. If the civil servant identified the future spouse as someone
from the same sex as the applicant, he/she refused to issue the civil status certificate. The amended
version of the Law on Civil Status now establishes two methods through which someone can obtain
a civil status certificate. The first is Art. 49 of the law, whereby a civil marital status can be requested
by anyone without specifying the purpose of its usage. The second is Art. 83 of the law, whereby a
certificate can be requested to confirm the applicants’ legal right to get married abroad. However, for
this certificate to be obtained, applicants must specify their name, surname, and sex as well as those
of the future spouse, and if they are a same-sex couple, their application is refused.®®’ The applicant
wishing to marry or enter a civil union abroad must go through this specific Art. 83 procedure, rather
than use the universal Art. 49 certificate. Because of the current definition of marriage in the Polish
Constitution, applicants almost always see their request refused when it appears from the application
that the document will be used to marry or form a union with a person of the same sex.*® The refusal is
issued on the ground that, as Polish law does not recognise same-sex relationships, the applicant is not
eligible to obtain a marital status certificate for this purpose.

Following the amendment of the law, members of KPH and Lambda said the General Prosecutor had
sent a letter to all regional prosecutors asking them to register instances of Polish citizens trying to have
their civil status amended so as to show they had gotten married or into a civil partnership abroad. “This
was definitely made to scare lesbian, gay, and bisexual persons and send a clear sign to civil servants
working at the registry offices that it was not acceptable to give out these certificates. It also made us
feel as though the government was making a list of people, to have access to this data. We know of
some prosecutors who have sent out these letters to civil registry offices in their area."*®

The amended Law on Civil Status thus perpetuates discrimination against same-sex couples.*°

486, UN. I luman Rights Committee, Concluding Observations on the seventh periodic report of Poland, 23 November 2016, U.N. Doc.
CCPR/C/POL/CO/7, pera. 16{e), U.N. Human Rights Council, Report of the Warking Group on the Universal Periodic Review — Poland, U.N.
Dac. A/I IRC/36/14, recommendation 120.75, 18 July 2017, not accepted by Pcland.

486. This was recently confirmed by government representatives during Poland’s third Universal Pericdic Review in 2017. Statement
delivered by Min. J. Dziedziczak at the 36th session of the | luman Rights Council, Universal 2eriodic Review, Poland, 22 September 2017.
Previously, President A. Duda, from the same FiS ruling party, had also declared earlier in 2017 that the Pclish Constitution “clearly and
expressely” defined marriage as a union between a man and a woman and expressed doukts that the government would ever agree to any
amendment to the Constitution in this area, or to opening to “an interpretation of marriage thet could include other genders.” See TheNews,
Folish Fresident rules out gay merriage, Folske Radio Dla Zagranicy, 26 January 2017.

487. 2olish informal coalition for the CCPR for consideration of the UN Human Rights Committee, *Alternative report to the ICCPR’, 21 July
2016.

488. See also Furopean Commission against Racism and Intalerance, ECRI Report on Poland (fifth monitoring cycle), adopted on 20 March
20156, publishd on 9 June 2015.

489. nterview with members of KPH and Lambda, Thursday 22 Juns 2017, in Warsaw, Poland.

490. Some couples who were refused civil status certificates have challenged the decisions in 2olish courts by bringing an action against
the registry office which refused tc issue the requested document. [LGA-Europe, Annuzl Review, 2016. The Commissioner for Human
Fights intervened in a case in 2016, arguing that, although Folish law indeed made it impossible to issue the certificate, the national law
would be contrary to Poland’s obligaticns under EU law and the EU Fundamental Rights Charter, as well as the Europeen Converiticn

for Humen Rights and Fundamental Freedoms (ECHR). He therefore filed an application asking for a prejudicial question to the Court of
Justice of the Zurcpean Union (CJEU) about the interpretation of EU law in this case. However, the Court dismissed the Commissioner’s
request as well as the applicent’s eppeal. Summary of the Report cn the Activity of the Ombudsman in Foland, July 2016.
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Recommendations

To the U.N. Committee on the Rights of the Child, to the U.N. Committee on Economic, Social, and

Cultural Rights, to the U.N. Independent Expert on Sexual Orientation, Gender Identity:

* Clearly voice concerns regarding the current limited protection from discrimination on the ground of
sexual crientation, gender identity, and expression, and the apparent lack of political will to enhance
such protection; and

* If deemed necessary, issue a public declaration on the matter; and

* Extend an offer for a country visit to the Polish government on its implementation of the CRC and the
ICESCR, in particular regarding the situation of LGBT+ persons' rights; and

+ Urge the Polish government to ensure LGBT+ students enjoy their right to education in a safe
environment, free from bullying, violence, social exclusion, or other forms of discriminatory and
degrading treatment related to sexual orientation, gender identity, or expression. To that end, urge the
Polish government to have mandatory equality education for all in schools, in particular;

* Urge the Polish government to suppress prior requirements for legal gender recognition such as proof
of infertility, gender reaffirming surgery, hormonal treatment, or the “real-life test.”

To the U.N. Special Rapporteur on the promotion and protection of the right to freedom of opinion

and expression, to the U.N. Committee against Torture, to the U.N. Independent Expert on Sexual

Orientation, Gender Identity:

+ Clearly voice concerns regarding the current anti-LGBT+ discourse by some public figures, on public
platforms; and

* If deemed necessary, issue a public declaration on the matter; and

+ Extend an offer for a country visit to the Polish government on its implementation of the CAT, in

particular regarding the situation of LGBT+ persons' rights

To the European Union:
* To the European Parliament:

- Amend the Employment Equality Directive so as to include gender identity and expression among
protected grounds, as recommended by United Nations standards; and

- Issue a public declaration or guidelines clearly specifying to member States that the exception
provided for in Art. 4(2) of the Employment Equality Directive for occupational activities within
churches and other public or private religious organisations cannot not serve to allow employers
to discriminate against their employees based on their sexual orientation or gender identity or
expression; and

-Reiteratea recommendationto the European Commission, member States, and candidate nations,
once again firmly underlining the importance of a continuous assessment of the implementation
of the “Guidelines to Promote and Protect the Enjoyment of all Human Rights by LGBTI Persons”
by using clear benchmarks; and

- Keep on taking into account the work of the European Parliament's Intergroup on LGBTI Rights,
notably on freedom of movement for same-sex couples;

- Follow up on the January 2018 resolution on protection and non-discrimination with regard to
minorities in the EU Member States, notably on the strong recommendation made to the European
Commission to “ensure that member States correctly implement the Free Movement Directive,
consistently respecting, inter alia, the provisions related to family members and prohibiting
discrimination on any grounds.”

* To the European Commission:

- Focus on LGBT+ persons' economic, social, and cultural rights, and on anti-LGBT+ hate speech
and crime, as part of the yearly report on progress with regard to its List of actions to advance
LGBTI equality; and

- Start infringement proceedings on the Law on the Protection and Assistance for Victims and
Witnesses, for failure to fully implement the EU Victims' Rights Directive into national legislation
by de facto excluding homophobic, biphobic, and transphobic crimes’ victims from its scope and
from the specific protection and support that are required for them; and

- As guardian of the treaties, ensure member States, including Poland, fully comply with the Court
of Justice of the European Union’s Coman and others v. Romania judgment, by recognising same-
sex marriages concluded lawfully in the EU, irrespective of whether they have opened marriage
to same-sex couples in their own territory; and
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- If necessary, start infringement proceedings to ensure compliance.
« To the European Agency for Fundamental Rights:

- Follow up on the recommendations set out in the 2015 update to the comparative legal analysis
on the "Protection against discrimination on grounds of sexual orientation, gender identity
and sex characteristics in the EU." In the case of Poland, especially follow up on the following
recommendations:

o to "take measures to ensure respect for gender non-conformity and facilitate access to
gender reassignment surgery when requested”

o to ‘review their procedures for gender identity recognition with a view to making them
clear and easy to fulfil, avoiding prerequisites such as genital surgery — which can lead
to sterilisation — and/or forced or automatic divorces”

o to "ensure that LGBTI people, in particular, are fully informed of their rights [in the
workplace], that discrimination victims are encouraged to lodge formal complaints, and
that they are supported in doing so”

o to "ban discrimination based on sexual orientation beyond the employment sphere,
including some or all areas covered by the Racial Equality Directive”

0 to ‘provide training and developing guidelines/ handbooks for the police, prosecutors
and judges on how to assist/support individuals who become victims of hate crime
because of perceptions of their sexual orientation and/or gender identity”

0 to “ensure that relevant quantitative data, in the form of regular surveys and official data
recorded by authorities, are gathered and analysed in order to monitor discrimination
and criminal victimisation based on sexual orientation, gender identity and sex
characteristics”

o to "ensure the equal protection of rights of LGBTI people in relevant areas of EU law, in
particular employment-related partner benefits, free movement of EU citizens and family
reunification of refugees and third-country nationals, by explicitly incorporating same-
sex partners — whether married, registered, or in a de facto union - into the definition of
family member”

To the Council of Europe:

* Extend an offer for a country-visit to Poland aimed at pursuing a direct dialogue with the authorities
and looking into the situation of LGBT+ persons' rights, and publish a report containing conclusions
and relevant recommendations to help redress shortcomings; and

* Follow up on the recommendations set out in the 2077 paper on “Discrimination on grounds of sexual
orientation and gender identity in Europe.” In the case of Poland, especially follow up on the following
recommendations:

- "Grant legal recognition for the preferred gender of transgender persons and develop expeditious
and transparent procedures for changing the name and sex of a transgender person on birth
certificates, civil registers, identity cards, passports, educational certificates and other similar
documents”

- "Abolish sterilisation and other compulsory medical treatment which may seriously impair
the autonomy, health or well-being of the individual, as necessary requirements for the legal
recognition of a transgender person’s preferred gender”

- ‘Remove the requirement of being unmarried, or divorce for already married persons, as a
necessary condition for the legal recognition of a transgender person’s preferred gender”

- “Enact legislation recognising same-sex partnerships by granting such partnerships the same
rights and benefits as different-sex partnerships or marriage, for example in the areas of social
security, employment and pension benefits, freedom of movement, family reunification, parental
rights and inheritance”

* Urge the Polish government to use scientifically-accurate manuals for comprehensive sexual education
courses, such as Compass and Compasito; and

+ Urge the Polish government to take into account the bias motive related to sexual orientation or
gender identity as an aggravating circumstance. This implies member States must ensure that law
enforcement structures, including the judiciary, be trained so as to be able to identify such crimes and
provide adequate assistance and support to victims and witnesses; and

* Encourages member States to prohibit and publicly disavow hate speech whenever it occurs,
calling on them to raise awareness among public authorities and public institutions at all levels of
their responsibility to refrain from statements, in particular to the media, which may reasonably be
understood as legitimising such hatred or discrimination; and
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* If deemed necessary, issue a public declaration or resolution on the matters.
* To the Parliamentary Assembly:
- Adopt the upcoming report on “private and family life: achieving equality regardless of sexual
orientation”

To the Government of the Republic of Poland in general:

* Increase the financial resources of the Human Rights Commissioner; and

+ Refrain from exerting informal pressure through declarations in the media to prevent teachers
from using scientifically-accurate comprehensive sexual education manuals such as Compass and
Compasito; and

+ More generally, refrain from public declarations, either in the media or online, containing discriminatory
statement against persons with non-conforming sexual orientation, gender identity, or expression; and

* In line with Council of Europe and United Nations standards, refrain from derogatory comments
towards LGBT+ persons and organisations advocating for their rights, and publicly condemn attacks
against LGBT+ persons and organisations advocating for their rights.

To the Ministry of Justice of the Republic of Poland:

* Refrain from making abusive and arbitrary use of the power to intervene in cases so as to prevent the
advancement of LGBT+ rights; and

* Ensure the bias motive related to sexual orientation or gender identity is taken into account as an
aggravating circumstance from the start of the investigation. This implies law enforcement structures,
including the judiciary, be trained so as to be able to identify such crimes and provide adequate
assistance and support to victims and witnesses; and

* Together with the Ministry of Interior, adopt working definition of hate crimes which includes crimes
motivated by prejudice against non-conforming sexual orientation, gender identity, or expression,
notably with the view of regularly collecting data on these crimes; and

* Ensure prosecutors and judges are trained to use this harmonised data collection system on hate
crimes.

To the Ministry of Interior of the Republic of Poland:

* Together with the Ministry of Justice, adopt working definition of hate crimes which includes crimes
motivated by prejudice against non-conforming sexual orientation, gender identity, or expression,
notably with the view of regularly collecting data on these crimes; and

* Ensure law enforcement agents are systematically trained to use this harmonised data collection
system on hate crimes, as well as on LGBT+ rights issues such as crimes motivated by prejudice.

To the Ministry of Labour of the Republic of Poland:

* Regularly collect data on discrimination based on sexual orientation, gender identity, and expressionin
the workplace and on the labour market and make them publicly available; and

+ Ensure dissuasive disciplinary actions are taken against employees or employers who have
discriminatory attitudes in particular towards LGBT+ employees in the workplace; and

+ Amend the 2076 rules on diplomas so that they do not constitute further obstacles preventing
transgender persons from accessing the labour market, notably by suppressing the requirement for
transgender persons having obtained legal gender recognition to deliver the court's judgment and
copies of it to the education institution they attended, for it to issue a new diploma; and

* Conduct country-wide awareness-raising campaigns on LGBT+ persons' rights in the workplace.

To the Ministry of Education of the Republic of Poland:

* Provide systematic training to teachers on comprehensive sexual education and anti-discrimination
issues; and

* Integrate scientifically-accurate comprehensive sexual education courses in school curricula, in line
with Council of Europe standards;

* Ensure that comprehensive sexual education courses are taught by qualified teachers or non-
governmental organisations and not permeated with religious views;

* Ensure religion teachers, appointed by the Church, are subject to scrutiny (and thus inspections) in
their classroom; and

* Enact clear anti-bullying and equality policies in schools; and

* Ensure dissuasive disciplinary actions are taken against teachers who have discriminatory attitudes in
particular towards LGBT+ students and teachers at school; and
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* Urge medical universities to amend medical schools' curricula so as to incorporate systematic equality
education and systematic training on LGBT+ issues to healthcare personnel, notably on gender
reaffirming procedures; and

* Refrain from calling out and publicly shaming teachers who attempt to provide scientifically-accurate
sexual education at school.

To the Ministry of Health of the Republic of Poland:

+ Urge medical universities to amend medical schools' curricula so as to incorporate systematic equality
education and systematic training on LGBT+ issues to healthcare personnel, notably on gender
reaffirming procedures; and

* Ensure hormone therapy and gender reaffirming procedures are accessible to any person expressing
a wish to undertake them, and that they be free of charge upon demonstration of financial need; and

* Suppress the current requirement that someone must have undergone full genital reaffirming surgery
in order to be able to have the costs related to the reaffirmation funded.

To the Polish Parliament:

* Refrain from revoking Art. 138 of the Petty Crimes Code to prevent LGBT+ rights’ advancements on
this basis, or enact legislation filling the gap left by the revocation of such provision, allowing LGBT+
persons to advocate for their right not to be discriminated against in accessing goods and services;
and

* Amend the Equal Treatment Act to as to revoke the provision stating the list of protected grounds
constitutes a closed catalogue, include gender identity among the protected grounds in all areas of
life, included in employment, in line with EU law obligations on the matter; and

* Amend the Equal Treatment Act so as to prevent the abusive use of the “religious organisations”
exception of Art. 4(2) of the Employment Equality Directive, to justify employers discriminating against
their employees based on their sexual orientation or gender identity or expression; and

+ Amend the Act on the Protection and Assistance for Victims and Witnesses so as to include
homophobic, biphobic, and transphobic crime victims in its scope; and

+ Amend the Criminal Code so that hate crimes against lesbian, gay, bisexual, and transgender persons
and corollary offences be recognised as motivated by prejudice instead of common crimes, and tried
and sanctioned as such; and

* Enact a law providing same-sex couples with the possibility to have their relationship officially
recognised, whether through marriage or civil union; and

* Remove any restrictions preventing transgender persons from remaining in an existing marriage, or
remaining in custody of their children, after the legal recognition of their gender; and

* Reform the Law on Civil Status so as to conform with the CJEU's ruling in Coman obligating member
States to recognise same-sex marriages concluded lawfully in the EU, irrespective of whether they
have opened marriage to same-sex couples in their own territory, and thus also lift the constitutional
ban on same-sex marriage by amending Art. 18 of the Polish Constitution; and

+ Enact a law ensuring same-sex parents can obtain the transcription of a birth certificate issued abroad
listing two persons of the same sex as parents.

* Enact a law allowing transgender persons' having undergone gender reaffirming procedures in Poland
to obtain legal gender recognition without having to file a suit against their parents, or to fulfill prior
medical or non-medical requirements, in line with international and regional human rights standards.

To the National School for the Prosecution and the Judiciary:
* Put together trainings to assistant judges, judges, and prosecutors on LGBT+ rights issues such as
crimes motivated by prejudice.

To the Commissioner for Patients’ Rights:
* Raise awareness among LGBT+ persons regarding their rights in the healthcare system, or cooperate
with civil society organisations willing to do so.

To the Government Plenipotentiary for Equal Treatment:

* Immediately publish the updated National Action Plan for Equal Treatment 2017-2020, and ensure
equality issues are a main focus of the plan; and

* Elaborate all future National Action Plans for Equal Treatment in consultation with civil society
organisations working on equality issues.
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Conclusion

Over the pastthreeyears, the degradation of therule of law in Poland, and the weight given to the Catholic
Church hasinduced heightened intolerance towards LGBT+persons. The Government Plenipotentiary for
Equal Treatment's refusal to deal with LGBT+ issues, in favour of "family mainstreaming” instead is only
one of the illustration of the anti-LGBT+ developments happening under the current PiS government and
the degradation of the rule of law they have brought upon Poland. The only other institution undertaking
anti-discrimination issues encompassing the situation of LGBT+ persons’ the Polish Commissioner for
Human Rights, who the current government has repeatedly attempted to incapacitate, notably through
budgetary cuts. This is not surprising as public officials’ anti-LGBT+ positioning has been made clear
when no public reaction of support to civil society organisations advocating for LGBT+ persons’ rights
was issued when these organisations were the target of physical attacks.

Under this context, civil society organisations and opposition parties are reluctant to introduce new
laws which would expand the rights and protection afforded to LGBT+ persons, for fear this would
backlash into further restrictions of these rights.

This is particularly alarming in light of the fact that discrimination against LGBT+ persons occurs in
every area of life, religion is sometimes invoked to justify it, and Polish law almost doces not prohibit
discrimination on the ground of sexual orientation, gender identity, or expression. This entails LGBT+
persons’ interests are not at all being safeguarded.
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Introduction

To avoid arbitrariness, the principle of controlling power through other powers is one of the essential
components of the rule of law, which goes back to the principle of separation and non-confusion of
powers. A healthy democracy must therefore allow the existence of an opposition, including financially,
and allow for its development. The existence of this opposition guarantees the vitality of the democratic
debate. Civil society organisations (hereafter “CS0s") contribute to this vitality when they enable the
State, through their vigilance, to respect its human rights commitments, made when signing and
ratifying covenants, conventions, or declarations in this area.

The EU recognises the added value of civil society. Member States, through their adherence to the
Copenhagen principles, must therefore regard CSOs as committed partners working towards a shared
goal: providing all citizens with the most decent life and the fairest institutions. A recent report by the
EU Fundamental Rights Agency (hereafter “FRA") highlights the current trend of a shrinking civic space
to work on improving the condition of their fellow citizens in the EU.*®* This report, which is based on
a case study from the 28 EU member States, should serve as a future framework for examining and
reflecting on the situation of CSOs in the EU. The institutional character of the FRA guarantees the
impartiality of its observations. This report will therefore use it as a basis for analysing the situation in
Poland, by applying the proposed grid to the situation of CSOs, particularly those working on women's
rights and LGBT+ rights, in Poland.

I. The need for a favourable regulatory environment

To do their work, civil society actors invoived in promoting fundamental rights need to be
able to exercise their rights fully and without unnecessary cr arbitrary restricticns. This
necessitates that States fully implement their positive obligations to premote human rights
and create an enabling environment for CSOs. Art. 51(1) of the EU Charter of Fundamental
Rights obliges the Union and member States to respect all Charter rights and ‘observe the
principles and promote the application thereof in accordance with their respective powers
and respecting the limits of the powers of the Union as conferred on it in the Treaties.”
The rights to freedom of association, freedom of peaceful assembly (Art. 12 of the EU
Charter of Fundamental Rights), and freedom of expression and information (Art. 11 of
the Charter} are of particular importarce in this context and apply to EU Member States
when they are acting within the scope of EU law.**®

The government has introduced a number of laws that raise concerns regarding the space for CSOs.
In particular, human rights groups fear that these powers could be used against them in their work,
including preventing them from being able to protect the confidentiality of their sources.

CS0s have expressed their concerns regarding the anti-terrorism law adopted in June 2016, as well
as the February 2017 Act concerning the police, which disproportionately affect a number of rights,
including the freedom of peaceful assembly, the right to privacy (increased surveillance of Internet
communications under the government’s authority, blocking websites, ...). As is often the case in the
fight against terrorism, the very loose definition of the terms included the law does not seem to meet the
requirement of foreseezability. In particular CSOs working as human rights defenders fear that these laws
will be used against them, especially when it comes to protecting the confidentiality of their sources.

In the event of an increased level of security due to a terrorist risk, gatherings may be banned without
any set time limit on these prohibitions, which may disproportionately affect freedom of association
and peaceful assembly.

As regards the restrictions on freedom of expression, Poland already criminalises abusive, offensive,
or insulting behaviour against public officials carrying out their official activities; insulting and/
or defamation of the heads of State; it prohibits insulting the State or State symbols; defamation or
denigration of various State institutions, such as governments, parliaments, courts, armed forces, and

495. urcpean Agency for Fundamental Rights, Challenges facing civil society orgenisations working on human rights in the EU, 2017.
496. Zuropean Agency for Fundamental Rights, Challenges facing civil society orgenisations working on human rights in the EU, 2017, p. 7.
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public bodies, or the authorities in general; defamation of foreign heads of State.

The Polish Council for the Prevention of Racial Discrimination, Xenophcbia and Intolerance, established
in 2013 to coordinate the work of different public institutions in the fight against hate speech and other
acts of intolerance, has been abolished. Itis also important to note that hate crimes concerning sexual
orientation are not recognised in the Penal Code, which leaves the decision whether to prosecute entirely
at the discretion of the judge. Knowing that justice has been completely reorganised so that it is under
the control of the executive, we may rightly fear that such crimes will not be prosecuted effectively.

There have also been repeated attacks against the Commissioner for Human Rights, a strong indicator
of the instability of the legislative framework. The office of the Commissioner for Human Rights was an
honoured institution, particularly because of the independence of the commissioners. The last to hold
office, Adam Bodnar, is well-respected. This did not prevent the leaders of the ruling Law and Justice
(PiS) party from publicly criticising the Commissioner and endeavouring to damage his reputation
and restrict the scope of his work. In September 2016, they called for the dismissal of Adam Bodnar
because he intervened in a criminal case incriminating a printer who refused to provide services to
representatives of an organisation advocating for LGBT+ rights. In 2016, the Polish Parliament also
passed a law making it easier to lift the Commissioner's immunity. All these campaigns and attempts to
destabilise the Polish Commissioner for Human Rights demonstrate how power seeks to eliminate the
opposition, even structurally, and even though it is formally organised.

ii. Financing and funding

Access to resources is an integral part of the right to freedom of association, as
defined in Art. 22 of the ICCPR and other human rights instruments, including the EU
Charter of Fundamental Rights {Art. 12). Art. 13 of the U.N. Declaration on the Right
and Resporisitility of Individuals, Groups and Organs of Society tc Promote and Protect
Universally Recognized Human Rights and Fundamental Freedoms (hereafter, the "U.N.
Declaration on Human Rights Defenders”) enshrines the right tc "solicit, receive and utilise
resources” to promote and protect human rights. The concept of "resources" is broadly
defined to include financial assistance, material resources, access 1o international funds,
solidarity, the gbility to travel and communicate interference, and the right to benefit from
the protection of the state#”

One can reasonably speak of civil society intimidation, when, as practised in countries that do not
comply with the rule of law, the government has decided to attack, by means of a defamation campaign,
and even administrative and judicial harassment, critical CSOs that receive national public funds or
funding from abroad. Blackmail on registration is a form of intimidation which can also be harmful to
smaller CSOs by preventing them from acting for the benefit of the community and from exercising
their role as guardian of democratic standards and respect for human rights vis-a-vis the government.
In terms of harassment, Poland is not that different from Hungary.

The adoption of the National Freedom Institute Act in September 2017 created the National Centre for
the Development of Civil Society, which mandate is to allocate state funding to civil society. Previously,
decisions on how to allocate public funds to CSOs were shared between different ministries and local
governments, a system which facilitated the distribution of resources to several beneficiaries. The law
places the National Centre under the authority of a plenipotentiary director with discretionary powers,
but largely under the control of the Prime Minister. The composition of the Centre's governing bodies,
the Director and the Council, civil society development programmes are monitored from within the
government. Projects of thematic areas will be proposed by the directer, projects that the Council will
approve without any meaningful consultation with civil society, which was not consulted further by
the government during the drafting of the law. The National Freedom Institute Act provides for the
allocation of funds on the basis of competition.

Some CSO0s critical of the government, which are currently funded by the state, are thus justifiably afraid
their funding will be reduced or denied. In the field of women's rights, LGBT+ rights, the rights of asylum

497. Zurcpean Agency for Fundamental Rights, Challenges facing civil society orgenisations working on human rights in the EU, 2017, p. 8.
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seekers and migrants, some CSOs are already experiencing difficulties in accessing the funds to which
they are entitled, due to unexplained delays in transfers.

The Ministry of Justice has already refused funding to several women'’s rights organisations in 2016,
including the Women's Rights Centre, which has been receiving annual funding since 2012, under the
pretext that the centre focuses solely on women's rights and, therefore, discriminates against men who
are victims of violence.

The limitation or even the disappearance of public funding would be particularly damaging for these
CS0s, whose existence really depends on funds obtained. In some cases involving potential private
partners, the only possibility of turning to private financing sometimes stalls as there is a risk of
appearing to challenge power by supporting activities that the government would “censure.”

Moreover, even without a reduction in the budget allocated through public funding, the increase in
GONGOs and radical right-wing organisations proposing many radical legal solutions to the Government
(such as Ordo luris), which are more often centrally-funded, means drastic restrictions in the share of
funding available for critical CSOs.

There are real concerns about the lack of transparency in the distribution of funds.

In addition, in terms of the harassment and intimidation of the opposition, we note that, following the
2015 general elections, the new government substantially reduced the Commissioner's budget thus
limiting his capacity to carry out its mandate, including in this area. The Commissioner's budget was
indeed of 38,602,000 ztotys “®in 2015, following which he applied for an 18% increase in 20716. However,
not only was the demand discarded, but the budget was decreased to 35,619,000 zfotys,*°i.e. the same
budget that had been allocated to the Commissioner in 2011.5° The budget planned for 2018, after the
approval by the Parliament, amounts to 39,433,000 ztotys,®' while the Ombudsman had motioned for
42,639,000 ztotys.*” The increase (in comparison with 2017) is mostly caused by plans of investments
in buildings of the Ombudsman’s Office in Warsaw.

ifl. The right to participation

Art. 11 of the Treaty on European Union (TEU) specifies that EU institutions “shall, by
appropriate means, give citizens and representative associations the opportunity to make
known and publicly exchange their views in all areas of Union action” anc "shall maintain an
open, transparent and regular dialogue with representative associations and civil society.”
The right to participation in public affairs is also recognised in Art. 25 of the ICCPR and
was recently reaffirmed in the Council of Europe Guidelines for civil participation in political
decision-making, as adopted in September 2017 by the Council of Europe’s Committee of
Ministers. One of its components is civil participation, which the guideiines define as "the
engagement of individuals, NGOs and civil society at large in decision-making processes
by public authorities."s

In Poland, however, a new legislation which passed in 2076 gave priority to "cyclical’ gatherings
(gatherings taking place at regular intervals) and reduced the scope of counter-demonstrations against
them. Legislation prevents proposed gatherings from taking place at the same place or at the same time
asacyclical gathering, much to the chagrin of CSOs, worried that their protests be less effective. This law,
for example, prohibits demonstrations from taking place at the same time as cyclical commemorations
of the Smolensk disaster, during which President Kaczynski lost his life. The law is now in force after
having been declared constitutional by the Constitutional Tribunal, which independence has been
seriously damaged following the 2075 Constitutional crisis, in March 2017.

488. 8,777,472.38 eurcs.

499. 8,099,186.28 urcs.

500. U.N. Human Rights Committee, “Report on measures taken by the Republic of Pcland to implement the provisions of the International Conv
enant on Civil and Political Rights in the years 2008-2015,” Infarmation provided by the Commissioner for Human Rights of the Republic of Foland
in accordance the Internetional Covenant on Civil and Pclitical Fights in connection with the consideretion of the seventh periodic report of the
Fepublic of Poland covering the period from 15 October 2008 until 31 October 2015, 6 October 2016.

501.9,112,066.73 eurcs.

502. 9,862,900.19 euros.

503. European Agency for Fundamental Rights, Chellenges facing civil saciety organisations working on human rightsin the EU, 2017, p. 10.
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Mass demonstrations, as we saw in 2016 (the Black Protest against the revision of the law on abortion)
and 2017 (the Chain of Lights protest against the reform of the judiciary) are well within the government’s
sights.

Inaddition, thereisalackoftransparency anddialogue in the decision-making, dialogue and transparency
processes that are required in the rule of law. This is all the more damaging when CSOs are themselves
concerned by the scope of laws passed without consultation (see "National Freedom Institute Act”
above).

IV. Guaranteeing a safe and secure space for civil society

CS0s and activists inthe EU face physical and verbal attacks, harassmentand intimication
by non-State actors. These incidents take place hoth online and offline. Some State
officials even engage in verbal attacks and create negative narratives that stigmatise CSOs
or discredit their work, harming both the support base for CSOs in society and activists’
morale and motivation. it is vital for public officials to refrain from attacks, inclucing
verbal attacks, and unfounded attempts to discredit organisations that promote human
rights and non-discrimination. Neither public authorities nor civil society organisations
are properly recording — at the EU or national level — data on attacks and threats against
CS0Os.™

In 2016, the headquarters of several Polish CSOs working to defend LGBT+ rights were attacked and
tagged, then invaded by people yelling insults.

Intimidation also comes from the State. In 2017, the authorities searched the offices of the Center for
Women's Rights in Warsaw, Gdansk, £todz and Zielona Gdéra, who work to help victims of domestic
violence. In addition, State-controlled media have accused a number of CSOs of fraudulently obtaining
funds, which is akin to real smear campaigns.

Recommendations

To the European Union:
* To the Members of the European Parliament in particular:

- Organise follow-up visits in Poland on the situation of the rule of law and its consequences
for LGBT+ persons and women's sexual and reproductive rights. On these occasions, secure
meetings with the Polish Human Rights Commissioner and civil society organisations working
on equality issues.

* To the European Union institutions, the European Commission and the European Parliament:

- Use all necessary means to ensure full compliance by Poland with its obligations under European
Union law, particularly with regards to the EU's founding values of respect for democracy, the rule
of law, and human rights, as enshrined in Article 2 of the Treaty on European Union (TEU). Having
regard to Articles 2 and 7 TEU, engage a structured dialogue with Poland on serious violations
and deterioration of human rights, with a special focus on LGBT+, reproductive rights, freedom
of expression, freedom of association, and more broadly on the shrinking space for civil society;
and

- Enhance cooperation with the Council of Europe and its Venice Commission, and civil society, in
monitoring observance and ensuring full compliance by Poland with such obligations.

* To the European Commission:

- Make better and more comprehensive use of infringement proceedings when Polish law is not in
accordance with EU law obligations, including the Charter of Fundamental Rights of the European
Union. This is notably the case for:

o the Law on the Protection and Assistance for Victims and Witnesses, which fails to fully
implement the EU Victims' Rights Directive into national legislation by de facto excluding
homophobic, biphobic, and transphobic crimes’ victims from its scope and from the

504. European Agency for Fundamental Rights, Chellenges facing civil saciety organisations working on human rightsin the EU, 2017, p. 11.
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specific protection and support that are required for them
o the Law on Civil Status, which is not compliant with CJEU's ruling in Coman requiring
member States to recognise same-sex marriages concluded lawfully in the EU,
irrespective of whether they have opened marriage to same-sex couples in their own
territory, and thus also lift the constitutional ban on same-sex marriage by amending Art.
18 of the Polish Constitution
- Find new and flexible ways to provide financial support to local NGOs and human rights defenders,
overcoming the shrinking space for civil society in Poland, and ensuring civil society is enabled to
pursue its work on LGBT+ and reproductive rights.
* To the European Agency for Fundamental Rights:
- Pay thorough attention to the situation of Poland when investigating and drafting the upcoming
report on the shrinking space for civil society in EU member States, and to that effect, ensure
Polish civil society organisations and the Polish Human Rights Commissioner are consulted.

To the Council of Europe:
* To the Parliamentary Assembly of the Council of Europe:
- Publicly voice concerns regarding the rapidly deteriorating situation in Poland and formally

reinstate a monitoring procedure on this member State.
« To the Venice Commission of Democracy through Law of the Council of Europe:
- Maintain cooperation, dialogue, and offers of legal advice to the government of Poland regarding
legislative initiatives, in order to ensure their compliance with European standards regarding
democracy, human rights and the rule of law.

To the Government of the Republic of Poland:

+ Ensure counter-terrorism efforts, through recently adopted Acts (such as the Acts on the police,
counter-terrorism, and cyclical gatherings), least impact fundamental freedoms in Poland, such as
freedom of peaceful assembly, freedom of association, freedom of expression; and

* Ensure funding is fairly and transparently distributed among civil society organisations, including
those critical of the government; and

* Increase the financial resources of the Human Rights Commissioner; and

* Ensure an enabling legal, institutional and administrative environment for civil society, which
acknowledges the fundamental role that civil society organisations play in protecting democracy,
the rule of law and human rights and ensuring democratic oversight over government’s actions, and
ensures their protection; and

* To this end, ensure that the registration process for NGOs is simple, non-onerous and expeditious and
to refrain from adopting laws requesting already registered NGOs to re-register;

* Ensure free and non-politicised access to funding, including EU funding, for NGOs, refrain from
imposing and lift any restriction that would hinder access to such funding;

* Refrain from issuing statements and running public campaigns targeting civil society organisations
and attempting at delegitimising them through an hostile rhetoric, and address any attempt to
stigmatise or attack human rights defenders, whether by public officials or non-State actors; and

+ Conduct a regular and constructive dialogue with NGOs, including by holding consultations with civil
society organisations over proposed legislation and seeking their expertise on matters which fall

within their mandate.

To the Polish Parliament:

+ Amend the 2016 anti-terrorism law so as to define “terrorism” more specifically, to meet the
foreseeahility requirement; and

*Repeal the 2017 Act on the National Institute of Freedom — Centre for the Development of Civil Society,
or amend it so as to ensure the Institute is fully independent from the executive, distributes public
funding in a transparent manner, and does not discriminate against NGOs on the basis of the type of
activity they conduct; and

* Repeal the National Freedom Institute Act.
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Conclusion

The Polish government seems determined to silence the country’s democratic opposition. Limitations
to freedom of demonstration, smear campaigns, intimidation, the narrowing of the vital financial space
are all attacks against CSOs that are merely revitalising the Polish democratic space.

The European institutions cannot allow the attacks on the rule of law in Poland to develop, as they have
done for too long in the case of Hungary. This has led to some States, advocates of authoritarian and
populist politics, believing that anything goes. Defending CSOs is paramount. If EU institutions do not
react, this lack of assistance will put the rule of law in danger.

ALL DOWNHILL FROM HERE :
The rapid degradation of the rule of law in Poland: what it means for women's 89
sexual and reproductive rights, and LGBT+ persons’ rights

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776877 Date: 08/14/2019



via iclal"'Watch, Inc.

UNCLASSIFIED U.S. Department of Stafe. Case Ng. £:2019:09364  Doc No. C06776877 Date: 08/14/2019

CONCLUSION OF THE REPORT

Through its internaticnal and European human rights commitments, Poland has undertaken to uphold
women's sexual and reproductive rights and protect LGBT+ persons' rights. Yet, the findings of this
reportindicate not only a wide gap between the State’s human rights obligations and its implementation
of them, but also recent intensified attempts at actively backtracking on these commitments and the
few rights already recognised.

The situation of women's sexual and reproductive rights and LGBT+ persons’ rights has been going
downhill from October 2015 when the PiS party came into power. These rights and persons have
been the target of retrogressive policies and legislative initiatives, in complete disregard of Poland's
engagements before U.N. and European bodies. The civil society organisations and national bodies
advocating for their rights have also been subjected to PiS-sponsored initiatives aimed at silencing
them and hindering their work. These have been some of the impacts of the rapid degradation of the
rule of law which has ensued since the election of a PiS-led government, openly seeking to embark on
the path towards an ‘illiberal democracy” in the country.

This decline in the rights of every day Polish citizens, in particular LGBT+ persons’ rights and women's
sexual and reproductive rights, is only symptomatic of a wider degradation of the rule of law in Poland,
which has started under the current government. This report has sought to demonstrate how the
undermining of checks and balances, the attacks against the independence of the judiciary, and the
strangulation of dissenting voices, have impacted the daily lives of Polish citizens, by adopting an
equality lens to render the current situation more palpable.

Since it came to power, the current PiS-led government has indeed severely undermined Poland's check
and balances through what can be described in no other way than a court-packing scheme.>® Through
amendments rushed through the Sejm, the current government has brought each judicial institution
under its control, one by one. First, under what was called the “Constitutional crisis,” it awarded itself
the right to verify the Constitutional Tribunal's judgements, and to refuse to acknowledge and execute
them. Then, it managed to forcibly terminate the mandate of all judges sitting on the National Council
of the Judiciary, and ensures new ones were politically-appointed. The Supreme Court met the same
fate when the government succeeded in forcing approximately 40% of sitting judges to retire and
allowing for the General Prosecutor to further appeal final judgments. Finally, the powers of the Ministry
of Justice were dramatically increased, thereby worryingly increasing political supervision over these
key players in Polish democracy. This resulted in the European Court of Justice voicing concerns as to
whether Poland can even fulfil the right to a fair trial to the standard required among EU member States
in the context of an extradition request.5¢

PiS" anti-democratic agenda did not only concern the judiciary, but also several fundamental freedoms
of Polish citizens such as the freedom of assembly, which it severely restricted through its 2076 law on
cyclical gatherings — a mean to prohibit demonstrations of civil society voices critical of the government.
Freedom of expression was also reduced in the name of counter-terrorism, whereby critical voices are
no longer tolerated and are criminalised. Civil society organisations, whose actions consist in precious
resilience in the face of the developments which occurred over the past three years, were also targeted
by the current government through schemes meant to reduce or completely cut their funding.

However, over this period, civil society has not remained silent. Thousands took partin protests in favour
of women'’s rights, such as the Black Protest, and in favour of an independent judiciary, such as the
Chain of Lights protest. These demonstrations have also sparked regicnal and international solidarity
with Polish citizens through numerous petitions, declarations, and calls from academics, experts, civil
society, governments, and institutions all around the world. They testify of the hundreds of thousands
eyes on the Polish government today. While Polish citizens will bear the consequences of the current
government's actions for many years to come, the international community, the European Union and its
member States, and Polish citizens are watching and counting on the government to stop disregarding
the heritage of the Polish fight for freedom and basic rights.

505. Mercin Maczak, “Poland: From Paradigm to Pariah? Polish Constitutional crisis — facts and interpretations,” March 8, 2018.
506. Zuropean Court of Justice, Preliminary Fuling, Case C 216/18, 25 July 2018.
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Several recommendations in that sense have been formulated in this report, to the attention of the
Polish government. Itis also now up to the European Union in particular to take the necessary action to
address the rapidly deteriorating situation in Poland, which impacts the lives of all Polish citizens, and
especially those left most defenseless by the lack of judicial independence and shrinking space for civil
society. In this context, these developments have led the European Commission to trigger the Art. 7(1)
procedure of the Treaty on European Union in November 201757 reserved to member States which
present a clear risk of a serious breach of the EU’s fundamental values.5% FIDH strongly hopes that this
report will help the European Council take the necessary measures to ensure the rule of law, democracy,
and human rights are preserved in Poland.

507. zuropean Parliament resolution of 15 November 2017 on the situation of the rule of law and democracy in Poland (2017/2921(RS>)).
508. As laid out in Art. 2 of the Treaty an European Union.
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AN N EX ON MECHANISMS TO PRESERVE THE RULE OF LAW IN THE EUROPEAN UNION

The European Union has a number, albeit limited, of monitoring mechanisms enabling it to respond to
violations of EU law in member States, including the EU's founding values as enshrined in Art. 2 TEU
and the Charter of Fundamental Rights of the European Union, now recognised as part of the Treaties
(Art. 6(1) TEV).

Among these mechanisms:

« Art. 7 TEU, often considered a “nuclear weapon,” which can be used in situations where there is a ‘clear
risk of a serious breach by a Member State of the values referred to in Article 2" (Art. 7(1) TEU) or "a
serious and persistent breach by a Member State of the values referred to in Article 2" (Art. 7(2) TEU)
and whose scope of application is not limited to situations covered by EU law;

1st step (Article 7 TEU, para. 2) - The European Council, acting by
The Council, acting by a majority of four fifths | unanimity on a proposal by one third of the member States or by
of ts members after obtaining the consent the European Commission, and after obtaining the consent of the
WHO? of the European Parliament, on a reasoned European Parliament;
' proposal by one third of the member States, 2nd step (Article 7 TEU, para. 3) - The Council, acting by a qualified
the European Parliament or the European majority;
Commission. 3rd step (Article 7 TEU, para. 4) — The Council, acting by a qualified
majority.
W i i i , . .
WHEN? I;\ h:r:“t:;fe‘fg t:It:ac:fntike?/];Tuseznrz:‘jesr?er:igh When there exists a serious and persistent breach by a member State
’ oyan of the values referred to in Article 2.
in Article 2
1st step (Article 7 TEU, para. 2) - The European Council determines
the existence of a serious and persistent breach by a member State
. . of the values referred to in Article 2, after inviting the member State n
The Council hears the member State in . bmit its ob o
uestion and may address recommendations guestion to sy mit its cbservations, . .
ques! o j 2nd step (Article 7 TEU, para. 3) - The Council may decide to suspend
to t, in accordance w th the same procedure, g . AN ST .
HOW? o ; i . certain of the rights deriving from the application of the Treaties
in order to determine that there s a clear risk . o " o
: to the member State in question, including the voting rights of the
of a serious breach by a member State of the )
values referred to in Article 2 representat\v_e of the government of that member Statg n the Council;
’ 3rd step (Article 7 TEU, para. 4) - The Council may decide
subsequently to vary or revoke measures taken under paragraph 3 in
response to changes in the situation which led to their be ng imposed.

* Infringement procedures, which enable the EU to react to specific violations of EU law according to the
procedure provided for in Art. 258 TEU;*%

European Commission, on its own initiative or based on complaints lodged by citizens, corporat ons and non-
WHO? governmental organization, petitions and questions by the European Parliament or non-communication of the
transposition of Directives by the member States

WHEN? If the European Commission considers that a Member State has failed to fulfil an obligation under the Treaties

1) The European Commiss on sends a letter of formal notice (LfN) to the concerned member State invit ng it to submit its
observations on the guestion raised therein within two months.

2) If the Member State fai s to reply or the rep y is not satisfactory, the European Commission issues a reasoned opinion,
allowing the Member State an additional two-month period within which to comply with recommendations.

HOW? 3) If the Member State fails to comply with the commission’s recommendations, the Commission can take the case to

: the court of Justice of the European Union (CJEU), whose judgment is binding

If the Member State fails to comply with the Court's judgment, the Commission may, after sending a further letter of
formal notice and reasoned opinion, bring the matter before the CJEU a second t me, seeking the imposition of a penalty
payment under Article 260 of the TFEU.

509. This lzgal limitation, which confines the possibility of the EU to react to violations of Zuropean law, including the Charter of Funda
mental Rights of the Zuropean Union, which are not violations of one or several specific provisions of EU law, is cortained in Art. 51 of

the Charter of Fundamental Rights of the European Union. Pursuant to this provision, and according to the interpretation given by the
Commission itszlf in its Cemmunication, Strategy for the effective implementation of the Charter of Fundamental Rights by the European
Union, COM(2010) 573 final, 19 October 2010, the Charter only applies to members "when they implement Union law” and the Commission
can only rezct to viclations of rights protected by the Charter in member States in these situations. That interpretation has besn confirmed
by the Caurt of Justice of the European Union (CJEU) for example in Kreshnik Ymeraga and other vs. Minister of Labour, Employment and
Immigration, case C-87/12, judgment of the Court (second chamber} 8 May 2013 and in Thomas Pringle vs. Government of Ireland, Ireland et
The Attorney General, case C 370/12, judgment of the Court (plenary assembly} of 27 November 2012.
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* The more recently adopted new EU framework to strengthen the rule of Law (hereinafter ‘Rule of Law
Framework”), designed to "ensure an effective and coherent protection of the rule of law” by making
it possible to "address and resolve a situation where there is a systemic threat to the rule of law."™

WHO? European Commiss on

“In situations where the authorities of a Member State are taking measures or are to erating situations which are
likely to systematically and adversely affect the integrity, stability or the proper functioning of the institutions
WHEN? and the safeguard mechanisms established at national level to secure the rule of law.”

“The framework seeks to resolve future threats to the rule of law in Member States before the conditions for
activating the mechanisms foreseen in Article 7 TEU would be met.”

The Commission collects and examines all the relevant information and assesses

European Commission’s whether there are clear indications of a systemic threat to the rule of law.

assessment I this is the case, it initiates a dialogue with the Member State concerned, by

sending a “rule of law opinion” and substantiating its concerns.

If the Commission finds that there is objective evidence of a systemic threat and
HOW? . that the authorities of the Member State concerned are not taking appropriate
European Commission’s h . “ P
recommendation action to redress it, the Commission issues a “rule of law recommendation,
recommending that the member State solves the problems identified within a fixed
time limit and informs the Commission of the steps taken to that effect

If there is no satisfactory follow-up to the recommendation by the member State
concerned within the time limit set, the Commission assesses the possibility of
activating one of the mechanisms set out in Article 7 TEU.

Follow-up to the
recommendation

If the Rule of Law was to be threatened, the EU reaction would be justified, by activating one of the
aforementioned mechanisms, depending on whether the threat takes the form of a violation of a specific
provision of EU law, or a concerning situation "which fall outside the scope of the EU law and therefore
cannot be considered as a breach of obligations under the Treaties but still pose a systemic threat to
the rule of law™'' or even a “future threat[s] to the rule of law in member States before the conditions for
activating the mechanisms foreseen in Article 7 TEU would be met."'*

Use of one of these mechanisms does not preclude activating the others, in parallel (i.e. in situations
falling under EU law that, together, also represent a systemic threat to the rule of law) or successively (i.e.
in situations which can be addressed by the rule of law framework, which last stage can be activation of
Art. 7 TEU). These mechanisms are therefore complementary. Their purpose is not to replace, but rather
complete other existing mechanisms, such as those at the Council of Europe, to protect the rule of law.

510. Communication of the Commission to the European Parliament and Council, A new EU fremeworls to strengthen the rule of law,
COM(2014) 158 final/2 p.3, 19 March 2014. See also the State of the Unicn address 2013 of the previous President of the European Com-
mission José Manugl Barroso, 11 September 2013,

511. Communication ¢f the Commission to the European Parliament and Council, A new EU framework tc strengthen the rule of law,
COM2014) 158 final/2, p. 5

512. Communication ¢f the Commission to the European Parliament and Council, A new EU framework tc strengthen the rule of law,
COM2014) 158 final/2, p. 3
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The Polish Society of Antidiscrimination Law (PSAL)

Polskie Towarzystwo Prawa Antydyskryminacyjnego
ul. Szpitalna 5 lok. 6a, 00 - 031 Warszawa
2 www.ptpa.org.pl

The Polish Society of Antidiscrimination Law (PSAL) is an expert, Warsaw-based, non-
governmental organisation working in the human rights field. Since 2009, PSAL brings together
a range of Polish law practitioners, policy experts, lawyers of human rights NGOs in Poland
and academics interested in promoting and improving anti-discrimination legislation. The
organisation is committed to providing the best and most adequate legal advice to all those
who face discrimination on the bhasis of gender, sexual orientation, age, disability, religion/
belief, race and ethnic origin, etc., and conducts research in the field of equality law, drafting
comprehensive comparative analyses.

PSAL currently coordinates a group of over 60 legal representatives. PSAL also leads the
Coalition for Equal Chances, a coalition of over 70 NGOs nationwide which main objective is
setting up joint actions to implement and develop equality-promoting and anti-discrimination
law.

Its primary beneficiaries are national human rights organisations who are members of the
Movement, and through them, the victims of human rights violations. FIDH also cooperates
with other local partner organisations and actors of change.
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Via y nc.

From: Eliza Rutynowska B&
Sent: Monday, March 4, 2019 5:45 AM

To: Dragan, Katarzyna E <DraganKE@state.gov>

Subject: Re: Raport PTPA/FIDH nt. praw czlowieka w Polsce

Szanowna Pani, RELEASE IN
PART B6

Dobrze, tak zroébmy.
Z pozdrowieniami

Eliza Rutynowska
Policy officer | Legal Aid Team
Specjalistka ds rzecznictwa | Zespot poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

Wesprzy] nas!
2

: Witam ponownie,

Bardzo przepraszam — czy mogliby$smy przesuna¢ spotkanie na srode, na godz. 11.00? Bardzo przepraszam — Steve Bremner musi uczestniczy¢ w jakims
¢ innym spotkaniu.

: Pozdrawiam,

: Katarzyna Dragan

From: Eliza Rutynowska{
Sent: Saturday, March 2, 2019 9:37 AM

- To: Dragan, Katarzyna E <DraganKE@state.gov>

. Subject: Re: Raport PTPA/FIDH nt. praw cztowieka w Polsce

Dzief dobry,

Uprzejmie przepraszam za wiadomosé dopiero dzis. Jezeli bedzie to Panstwu pasowalo, oczywiscie zapraszam do biura PTPA w najblizszy
¢ wtorek na godzing 11.00.

Nas7 adres to: ul.Szpitalna 5 lok 6a kI. IT

¢ Z serdecznymi pozdrowieniami,

Eliza Rutynowska

¢ Tak oczywiscie. Czekam na wiadomos¢ jutro.
. Pozdrawiam,

Katarzyna Dragan
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Via y nc.

From: Eliza Rutynowska ‘ ‘
: Sent: Thursday, February 28, 2019 12:29 PM

Subject: Re: Raport PTPA/FIDH nt. praw czlowieka w Polsce

Wtorek 11.00 jak najbardziej mi pasuje. Musialabym sprawdzié, czy mamy wolng sale konterencyjng, czy mogtabym przekazac Pani tg
: informacje jutro, dzi$ niestety nie ma mnie w biurze?

: Pozdrawiam serdecznie
: Eliza Rutynowska

W takim razie czy pasowatby Pani wtorek, np. godz. 11.00? Ale moze by¢ tez inna godzina? Czy chciataby sie Pani spotka¢ w Ambasadzie? My réwniez
i mozemy przyjechac¢ do Pani biura.

: Pozdrawiam,

{ Katarzyna Dragan

From: Eliza Rutynowska%
: Sent: Thursday, February 28, 2019 12:22 PM

Subject: Re: Raport PTPA/FIDH nt. praw cztowieka w Polsce
 Pani Katarzyno,
{ Bardzo dzigkuje za wiadomoséz

lak najbardziej, pozostaje¢ do Panstwa dyspozycji czasowo, za wyjatkiem $rody od godz.15.00 oraz calego czwartku (niestety jestem
- wtedy na koferencji). Jezeli chodzi o resztg tygodnia- moge sie dostosowac.

Pozdrawiam serdecznie
: Fliza Rutynowska
W dniu czwartek, 28 lutego 2019 Dragan, Katarzyna E <DraganKFE@state.gov> napisal(a):
: Pani Elizo,
Czy bytaby szansa na spotkanie w przysztym tygodniu?
Moze tym razem sie uda.
Pozdrawiam,

Katarzyna Dragan

From: Eliza Rutynowskd \
Sent: Wednesday, January 23, 2019 1:00 PM

To: Dragan, Katarzyna E <DraganKE @state.gov>
Subject: Re: Raport PTPA/FIDH nt. praw czlowieka w Polsce
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Via y nc.

Szanowna Pani,
Jak najbardziej moge przyjs¢ do Ambasady, z pewnoscig tak bedzie wygodniej dla Panstwa.

Pozdrawiam serdecznie

Eliza Rutynowska

W dniu $roda, 23 stycznia 2019 Dragan, Katarzyna E <DraganKE(@state.gov> napisat(a):
Dzien dobry,
W takim razie proponujeg pigtek o godz. 10.00. Czy miataby Pani ochote przyj$¢ do Ambasady, czy wolataby sie Pani spotka¢ w biurze PTPA?
Pozdrawiam,

Katarzyna Dragan

From: Eliza RutynowskaJ
Sent: Tuesday, January 22, 2019 7:18 PM

Subject: Re: Raport PTPA/FIDH nt. praw cztowieka w Polsce

Szanowna Pani,

Bardzo dzigkuje¢ za Pani wiadomosé.

Oczywiscie, z wielka przyjemnoseig spotkam si¢ z Pafistwem, by przedyskutowad te wazne tematy.

W tym tygodniu najbardziej odpowiada mi termin pigtkowy, jezeli chodzi o godzing spotkania dostosuje si¢ do Panstwa.

Z serdecznymi pozdrowieniami,

Eliza Rutynowska
Policy officer | Legal Aid Team

Specjalistka ds rzecznictwa | Zespot poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

rz https:/
Idocs.
goog|
e.com
luc?
export
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Via y nc.

wt., 22 sty 2019 o 15:08 Dragan, Katarzyna E <DraganKE(@state.gov> napisat(a):
Szanowna Pani,
Bardzo serdecznie dziekuje za przestany raport — przekazatam go réwniez Steve’owi Bremnerowi, z ktérym miata Pani okazjg spotka¢ sie przy
jednej z poprzednich wizyt kongresu. Bardzo chetnie spotkaliby$émy sie z Panig, by porozmawiac o raporcie i ogélnie o sytuacji oséb LGBT. Czy
znalaztaby Pani czas na spotkanie w tym tygodniu, np. czwartek lub pigtek?

Bede wdzieczna za kontakt.

Pozdrawiam serdecznie,

From: Eliza Rutynowska
Sent: Monday, January 21, 2019 5:57 PM

Subject: Raport PTPA/FIDH nt. praw cztowieka w Polsce

Szanowna Pani,

W zwigzku z otrzymaniem od Krzysztofa Smiszka kontaktu do Pani, pozwalam sobie przestaé raport przygotowany przez
ekspertow PTPA we wspotpracy z ekspertami organizacji International Federation for Human Rights, ktorego mam przyjemnosé
by¢ wspétautorks.

Od biezacego roku objetam stanowisko Specjalistki ds rzecznictwa w PTPA, w zwiazku z odejéciem Krzysztofa z Towarzystwa.

Mam nadziejg, ze raport wzbudzi Pani zainteresowanie. W razie pytan pozostaj¢ do dyspozycji oraz licze na dalszg wspaniala
wspolpracg.

7 pozdrowieniami

Eliza Rutynowska
Policy officer T.egal Aid Team

Specjalistka ds rzecznictwa | Zespdl poradnictwa prawncgo Polskicgo Towarzystwa Prawa Antydyskryminacyjnego

Wesprzyj nas!

7 hitps:/

> Idocs.
googl
e.com
fuc?
export
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Via y nc.

Official

UNCLASSIFIED

Official

UNCLASSIFIED

Eliza Rutynowska
Policy officer| Legal Aid Tcam

Specjalistka ds rzecznictwa | Zespol poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

EE https://docs.google.comiuc?export=download&id=0B3D32XnaYWswY11ZbVBYR21TdDQ&revid=0B3D32XnaYWswNWoyRW14U290wODJCZIBsRHYVN1g0eWhWbGtnPQ

Official

UNCLASSIFIED

Eliza Rutynowska
‘Policy ofticer | Legal Aid Team

ESpecjalislka ds rzecznictwa | Zespot poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

Wcsprzyj nas!

Eﬁ https://docs.google.com/uc?export=download&id=0B3D32XnaY WswY11ZbVBYR21TdDQ&revid=0B3D32XnaY WswNWoyRW14U29wODJCZIBsRHYVN1g0eWhWbGtnPQ

Official

UNCLASSIFIED

Eliza Rutynowska
%Policy officer | Legal Aid Team

%Spccjalistka ds rzecznictwa | Zespol poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego
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Wesprzyj nas!
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Official

UNCTLASSIFIED

{ Eliza Rutynowska
Policy officer | Legal Aid Team

Specjalistka ds rzecznictwa | Zespot poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

: Wesprzyj nas!

!E https://docs.google.com/uc?export=download&id=0B3D32XnaYWswY 11ZbVBYR21TdDQ&revid=0B3D32XnaYWswNWoyRW14U20wODJCZIBsRHYvN1g0eWhWbGtnPQ

 Official

- UNCLASSIFIED
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via Yy
RELEASE IN
PART B6

From: Eliza Rutynowska {

Sent: Friday, March 8, 2019 4:36 AM

To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: Re: prosba o informacje

Attach: CVElizaRutynowska (1).pdf

Szanowna Pani Katarzyno,

Eliza Rutynowska
Policy officer | Legal Aid Team
Specjalistka ds rzecznictwa | ZCSpOl poradnictwa prawncgo Polskicgo Towarzystwa Prawa Antydyskryminacyjncgo

Wesprzy] nas!

§r., 6 mar 2019 o 16:23 Dragan, Katarzyna E <DraganKE(@state.gov> napisat(a):

Witam serdecznie,
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, INC.

Bardzo dzigkuje za dzisiejsze spotkanie. Odnosnie nominacji do programu wyjazdowego do USA,
beda nam potrzebne nastgpujace informacje:

1. Data i miejsce urodzenia

2. Obecnie zajmowane stanowisko w Stowarzyszeniu
3. Wyksztalcenie

4. Doswiadczenie zawodowe

5. Poprzednie wyjazdy do Standéw Zjednoczonych (kiedy, dokad i jaki byt cel wyjazdu; czy ktorys z
wyjazdow byt finansowany przez rzad Stanow Zjednoczonych)

Z gory bardzo dzigkuj¢ za przestanie powyzszych informacji.

Pozdrawiam,

Katarzyna Dragan | Political Assistant \ U.S. Embassy Warsaw | Al. Uj azdowskie 29/31 \ 00-540

853

Official

UNCLASSIFIED
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Eliza Rutynowska

] IRELEASE IN PART B6|
Advocacy Officer

» Experience

Personal Info
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via Yy , INC.

{heiehy give cor wy peisonat cala included in nvy offer fo be i

esac for the purposes of recruitrment {in accordance with the Parsoral

Data Frotection /i 12802 1997: Journa! of Laws of the Republic cland 2002 Mo 101, fem 828 with further amandments)
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From: Eliza Rutynowska ‘
Sent: Friday, March 15, 2019 6:36 AM

To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: Re: prosba o informacje

Pani Katarzyno,

Przepraszam, zapomniatam zupetnie dodac -
Z serdecznymi pozdrowieniami
Eliza Rutynowska

Policy officer | chal Aid Tcam
Specjalistka ds rzecznictwa | ZeSpOl poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

E

eree]

B Wolny od wiruséw. www.avast.com

pt., 15 mar 2019 o 11:23 Dragan, Katarzyna E <DraganKE(@state.gov> napisat(a):
Pani Elizo,
Jeszcze raz dziekuje za informacje. Mam jedno dodatkowe pytanie o miejsce urodzenia.
Pozdrawiam,

Katarzyna Dragan

From: Eliza Rutynowska 4
Sent: Tuesday, March 12, 2019 2:06 PM

To: Dragan, Katarzyna E <DraganKE @state.gov>
Subject: Re: prosba o informacje

Szanowna Pani Katarzyno,

Zgromadzitam mdj "relevant professional experience" ponizej z zachowaniem chronologii:
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Via y , Inc.

Z serdecznymi pozdrowieniami

Eliza Rutynowska
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Via y , Inc.

Policy officer | Legal Aid Team

Specjalistka ds rzecznictwa | ZespOl poradnictwa prawnego Polskiego Towarzystwa Prawa Antydy skryminacyjnego

@E https:/

/docs.
googl
e.com
fuc?
export

pt., 8 mar 2019 o 11:05 Dragan, Katarzyna E <DraganKE(@state.gov> napisal(a):

Pani Elizo,

Bardzo dziekuje za informacje. Tak, praktyki w Kancelarii jak najbardziej traktujemy jako doswiadczenie
- zawodowe.

Podaje adres mailowy Steve’a: BremnerSA@state.gov
Pozdrawiam,

Katarzyna Dragan

¢ From: Eliza Rutynowska
Sent: Friday, March 8, 2019 10:36 AM

To: Dragan, Katarzyna E <DraganKE @state.gov>
- Subject: Re: prosba o informacje

- Szanowna Pani Katarzyno,

- To ja dzigkuje za Panstwa obecnos¢ oraz za przedstawienie mi tej wspaniatej szansy.
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Via y , Inc.

Jeszcze raz dziekuje oraz mam prosbe - czy mogtabym poprosi¢ o adres mailowy p. Bremmer'a?
Chciatabym przesta¢ Panstwu brief dot. naszej obecnie prowadzonej litygacji strategiczne;.

Z serdecznymi pozdrowieniami

Eliza Rutynowska
Policy officer | Legal Aid Team

Specjalistka ds rzceznictwa | ZeSpOl poradnictwa prawnego Polskiego Towarzystwa Prawa Antydyskryminacyjnego

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776915 Date: 08/14/2019

B6



UNCLASSIFIED U.S. Department of Stgg%ir%ﬁ% MAE 2019-00364  Doc No. C06776915 Date: 08/14/2019

, INC.

? Wesprzyj nas!
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e.com
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export

§r., 6 mar 2019 o 16:23 Dragan, Katarzyna E <DraganKE(@state.gov> napisat(a):
Witam serdecznie,

Bardzo dziekuje za dzisiejsze spotkanie. Odnosnie nominacji do programu wyjazdowego do
USA, beda nam potrzebne nastepujace informacje:

1. Data i miejsce urodzenia

2. Obecnie zajmowane stanowisko w Stowarzyszeniu
3. Wpyksztalcenie

4. Do$wiadczenie zawodowe

5. Poprzednie wyjazdy do Stanow Zjednoczonych (kiedy, dokad i jaki byt cel wyjazdu; czy
ktory$ z wyjazdow byt finansowany przez rzad Stanow Zjednoczonych)

Z gory bardzo dzigkuje za przestanie powyzszych informacji.

Pozdrawiam,

Katarzyna Dragan | Political Assistant | U.S. Embassy Warsaw | Al. Ujazdowskie 29/31 | 00-540
Warsaw | Poland | Email: DraganKE@state.gov | Telephone: +48 22 504 2536 | Mobile: i

Official
UNCLASSIFIED

 Official
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Via y , Inc.

forumldei Fundacji Batorego <debaty@batory.org.pl>
Thursday, April 4, 2019 3:41 AM
Swiderska, Monika <SwiderskMX@state.gov>

Unijne srodki na praworzadnosc - nowa analiza forumldei

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demokracje w Polsce!
RELEASE IN PART B6

Unijne srodki na praworzadnos¢ ponad politycznymi podziatami

forumldei Fundacji Batorego opublikowato analize Katarzyny Petczynskiej-Natecz dotyczaca nowych
unijnych mechanizmow finansowych stuzacych ochronie praworzgdnosci w krajach cztonkowskich.

Na poczatku marca Rada Europejska ostatecznie zaakceptowatfa Program Obywateli, R6wnosci, Praw i
Wartosci (PPW), ktory ma wspiera¢ prodemokratyczne dziatania Europejczykow. Na akceptacje Rady
czeka druga uchwata Europarlamentu o uzaleznieniu dostepu do unijnych funduszy od stanu
praworzadnosci w panstwach cztonkowskich.

»0ba rozwiqzania majq dla Unii znaczenie strategiczne. Podwazanie wspolnych zasad, zwlaszcza w sferze
panstwa prawa, stanowi dzis jedno z najwiekszych zagrozen dla trwafosci Wspoinoty. Nowe mechanizmy
dobrze uzupetniajq luki w dotychczasowych unijnych narzedziach ochrony praworzgdnosci” — pisze
Katarzyna Petczynska-Natecz, dyrektorka forumldei Fundacji Batorego.

Przestrzega jednak, ze o skutecznosci nowych rozwigzan zdecyduje dopiero sposoéb ich wdrazania. Zgoda
Rady na wielkos¢ funduszy i mechanizm warunkowosci budzetowej stanie sie zapewne czescig wielkiej
rozgrywki wokot wieloletniego budzetu UE i wciaz potrzeba mobilizaciji sit, by sprawa nie znikneta w
"negocjacyjnym kotle". Nastepnie kluczowe bedzie, by nowe mechanizmy finansowe nie zaczety stuzyc
promocji partykularnych polityk czy przekonan albo "karaniu" panstw cztonkowskich za inne
"przewinienia" niz naruszenie praworzadnosci.

Autorka argumentuje, ze "przy wdrazaniu Programu Praw i Wartosci konieczne jest wyjscie poza myslenie
wylgcznie w kategoriach technokratycznych procedur. Priorytety konkursow i sposob ich przeprowadzania
powinny zostac tak sprofilowane, aby program ten mogt byc¢ uznany za ,wtasny” przez jak najszerzej
rozumiane srodowiska prounijne”. Przyjecie szerszej perspektyw jest konieczne, poniewaz znaczenie, a
takze ryzyko zwigzane z nowymi regulacjami wykraczajg poza samg ochrone praworzadnosci i “dotykajg
jednego z kluczowych dzisiaj wyzwarn dla UE jako projektu opartego na wspdinych zasadach i

wartosciach. Sq to w istocie pytania o granice pluralizmu wyznawanych wartosci i normy fundamentalne,
wobec ktorych tolerancja systemowa juz nie obowiqzuje”.
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Zapraszamy do lektury:

Analiza "Praworzadnosé¢ w Unii poza politycznymi
podziatami. Sankcje budzetowe i nowy program dla
obywateli"
Piotor Kosiewski

Fundacja im. Stefana Batorego
tel. 22 536 02 72, e-mail:

Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Pani/Pana dane osobowe s3 przetwarzane na podstawie wyrazonej przez
Pana/Pania zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez

Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofniecia zgody na ich przetwarzanie lub zgtoszenia

sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usunigcia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili moze Pani/Pan wycofac zgode na przetwarzanie swoich danych osobowych.

Wycofanie zgody nie bedzie rzutowato na zgodnos$é z prawem przetwarzania Pani/Pana danych w oparciu o zgode przed jej

cofnieciem.

Ma Pani/Pan prawo do wniesienia sprzeciwu w zwiazku z przetwarzaniem swoich danych na potrzeby wysytania informacji

o dziatalnosci Fundagji. Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy klikng¢ link Wypisz mnie

ze wszystkich list wysytkowych.

Wiece] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa
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tel. |48| 22 536 02 00
e-mail: informacja@batory.org.pl
www.batory.org.pl
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From: Agnieszka Zowczak ‘
Sent: Thursday, April 25, 2019 10:11 AM

To: Dragan, Katarzyna E <DraganKE @state.gov>
Subject: Wspieraj z nami demokracje na wiosne!

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

E Wspieraj z nami demokracje w Polsce!

RELEASE IN PART B6

Wspieraj z nami demokracje w Polsce!
Przekaz 1% podatku Fundacji Batorego

Szanowni Panstwo!

Chciatabym przypomnied, ze na rozliczenie podatku za rok 2018 i przekazanie 1% wybranej organizacji
spotecznej mamy czas do 30 kwietnia.

Przed nami liczne wyzwania: wybory do Parlamentu Europejskiego oraz do Sejmu i Senatu RP. Wazna,
okragta rocznica 4 czerwca 1989 roku oraz rocznica wstapienia Polski do Unii Europejskiej.

Bedziemy prowadzi¢ kampanie profrekwencyjne, wspiera¢ organizacje spoteczne oraz pomagac tym,
ktérzy walczg o praworzadnoscé i poszanowanie praw wszystkich Polek i Polakow. Bedziemy tez starali sie
przedstawiac propozycje polityk spotecznych, ktére odpowiadatyby na potrzeby wszystkich obywateli i
wyzwania wspoéfczesnego swiata.

Aby dalej prowadzi¢ tak potrzebne teraz dziatania, prosimy o przekazanie 1% podatku Fundacji Batorego.

Jak przekazac 1% Fundacji?

Wystarczy wpisa¢ w odpowiednie pole formularza PIT nasz numer KRS: 0000 101194. Prosimy tez o
udzielenie zgody na przekazanie nam swoich danych zebysmy mogli podziekowa¢ Paristwu za wptate.

Zachecamy takze do odwiedzenia naszej strony internetowej 1procent.batory.org.pl, skad mozna pobrac

bezptatny program do rozliczen PIT. W naszym serwisie zamiesciliSmy takze informacje o ustudze
Ministerstwa Finansow Twaj e-PIT.
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Z wyrazami szacunku,

Fﬁ Agnieszka
Zowczak  Agnieszka Zowczak

Koordynatorka ds. fundraisingu
Fundacja im. Stefana Batorego

PS. Podobnie jak w poprzednich latach, emeryci i rencisci oraz inne osoby, ktérym zeznanie

wypetnia ZUS, moga w prosty sposéb przekazaé¢ 1% podatku. Wystarczy wpisac na druku PIT-OP nr KRS
wybranej organizacji i wysta¢ go do urzedu skarbowego. Deklaracja ta jest rowniez dostepna w ramach
ustugi Twéj e-PIT na stronie www.podatki.gov.pl/pit/twoj-e-pit.

Administratorem Panstwa danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im.
Stefana Batorego, ul. Sapiezynska 10a, 00-215 Warszawa. Panstwa dane osobowe sg przetwarzane w celu
wysytania informacji o mozliwosci wsparcia Fundacji darowizng lub 1% podatku dochodowego. Panstwa dane
osobowe sg przez nas przetwarzane na podstawie wyrazonej przez Panstwa zgody.

Panstwa dane osobowe beda przechowywane do momentu cofniecia przez Panstwa zgody na ich przetwarzanie
lub zgtoszenia sprzeciwu wobec ich przetwarzania. Painstwa dane osobowe nie bedg udostepniane innym
odbiorcom.

Maja Panstwo prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia
przetwarzania oraz do przenoszenia danych. W kazdej chwili maja Panstwo prawo wycofac zgode na
przetwarzanie swoich danych osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnos¢ z prawem
przetwarzania Panstwa danych w oparciu o zgode przed jej cofnieciem.

Maja Panstwo prawo do wniesienia sprzeciwu w zwigzku z przetwarzaniem swoich danych na potrzeby wystania
informacji o mozliwosci wsparcia Fundacji darowizng lub wptata 1%. Przystuguje Pani/Panu skarga do wtasciwego
organu nadzorczego.

Jedli nie chca Panstwo otrzymywac od nas informacji o mozliwoéci wsparcia Fundacji darowizng lub 1% podatku
dochodowego, prosimy klikng¢ link: Wypisz mnie z listy wysytkowej.

Jesli nie chcg Panstwo otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy klikng¢ link:
Wypisz mnie ze wszystkich list wysytkowych.

Fundacja im. Stefana Batorego
Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00
e-mail: informacja@batory.org.pl
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B6
From: Edwin Bendyk
Sent: Tuesday, April 9, 2019 9:31 AM
To: Swiderska, Monika <SwiderskMX@state.gov>
Subject: Wspieraj z nami demokracje na wiosne!

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

E Wspieraj z nami demokracje w Polsce!

Wspieraj z nami demokracje w Polsce!
Przekaz 1% podatku Fundacji Batorego

Szanowni Panstwo!

Spoteczenstwo obywatelskie nie moze istnie¢ bez obywateli, niemozliwa jest demokracja bez
demokratow, trudno wyobrazic sobie nowoczesng wspolnote, ktorej nie spaja solidarnosc. To banalne
stwierdzenia, dopiero praktyka nadaje im sens i znaczenie.

Misja i dziatanie Fundacji Batorego polega na podejmowaniu i wspieraniu inicjatyw wzmachiajacych
demokracje, jej wartosci i instytucje. Kluczowym wymiarem demokratycznego fadu s obywatele
organizujacy sie w struktury spoteczenstwa obywatelskiego. Dlatego tez nasza Fundacja od samego
poczatku wspiera organizacje spoteczneiich lideréw oraz promuje aktywne postawy obywatelskie.
Dziatalnosc ta bytaby jednak niemozliwa bez zainteresowania, zaangazowania i wsparcia ze strony tych
wszystkich, ktdérzy dzielg sie z nami swoim czasem, wiedz3 i Srodkami finansowymi. To m.in. dzieki
Panstwa poparciu mozemy skutecznie realizowac swojg misje.

Poparcie to jest szczegdlnie istotne, gdy demokratyczne wartosci i instytucje sg zagrozone, wrecz
dewastowane, a spoteczeristwo obywatelskie poddawane prébie. Czas takiej proby przezywamy obecnie
na catym swiecie, z niepokojem przygladamy sie nasilajgcemu kryzysowi demokracji zadajac pytanie, jak
gteboko siegaja jego zrédta i jakie mamy rozwiazania.

Wihasciwa diagnoza jest kluczowa dla zrozumienia wspotczesnej kondycji spotecznej i politycznej w Polsce,
Europie i na swiecie. Bez takiego zrozumienia nie sposob z kolei projektowac przysztosci i rozwigzan,
ktére odpowiadac beda na dzisiejsze, kryzysowe wyzwania. Dlatego poszerzylismy aktywnos¢ Fundacji
Batorego o forumldei, think-tank zajmujacy sie refleksjg nad najwazniejszymi problemami
demokratycznego panstwa prawnego, samorzadnosci, relacji miedzynarodowych, spraw spotecznych.
Zespot ekspercki wspétpracuje z wybitnymi prawnikami, socjologami, psychologami spotecznymi,
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politologami, przedstawicielami wielu innych dyscyplin wiedzy, a takze praktykami zycia politycznego i
samorzadowego, organizacji i ruchow spotecznych.

Refleksja ta nie tylko pogtebia debate o najwazniejszych sprawach publicznych i przysztosci, ale takze
stuzy wypracowaniu konkretnych rekomendacji. Dorobek Fundacji nalezy do domeny publiczne;j.
Zapraszamy wszystkich zarowno do krytycznej dyskusji nad naszymi propozycjami, jak i do twérczego
korzystania z konkretnych rekomendacji.

Od trzydziestu lat wpieramy wartosci i instytucje demokratyczne. Demokracje rozumiemy szeroko, jako
ustroj oparty na takich wartosciach, jak tolerancja, otwartos¢, stuchanie innych, szukanie porozumienia z
ludZzmi dobrej woli o odlegtych nawet pogladach. Do naszej misji nalezy upominanie sie o prawa kobiet, o
prawa ludzi innych wyznan, innego pochodzenia czy orientacji seksualnej. Dlatego wspieramy inne
organizacje spoteczne przekazujac dotacje na dziatania ntydyskryminacyjne, straznicze i podejmowane w
obronie praw stabszych.

Jestesmy przekonani, ze zaangazowanie ma znaczenie, ze hawet pozornie niewielkie formy aktywnosci na
rzecz lokalnych spotecznosci, elementarny sprzeciw wobec degradacji sfery publicznej, niezgoda na
ktamstwo i mowe nienawisci zmieniajg rzeczywistos¢, bo przyczyniaja sie do tworzenia oraz umacniania
kultury demokratycznej i obywatelskiej. Waznym jej elementem jest solidarnos¢.

Dlatego zwracamy sig z prosbg o mysl o nas i skorzystanie z prawa, ktore mamy wszyscy jako
obywatele — przeznaczenia 1% podatku na wybrang organizacje pozarzadowa, czyli Fundacje im.
Stefana Batorego.

Jak przekazac 1% Fundacji?

Wystarczy wpisa¢ w odpowiednie pole formularza PIT nasz numer KRS: 0000 101194.
Prosimy tez o udzielenie zgody na przekazanie nam swoich danych poprzez zaznaczenie odpowiedniego
pola w formularzu PIT.

Zachecamy takie do odwiedzenia naszej strony internetowej 1procent.batory.org.pl,
skad mozna pobraé bezptatny program do rozliczen PIT. W naszym serwisie zamiescilismy takze
informacje o nowej ustudze Ministerstwa Finansow Twdj e-PIT.

1procent.batory.org.pl

Jestesmy wdzieczni tym wszystkim, ktorzy wspierajq polska demokracje swoimi dziataniami, a takie
darczyncom Fundagji, ktorzy pomagajg Polkom i Polakom angazowac sie w sprawy obywatelskie.

[ﬁ Edwin

Bendyk Edwin Bendyk
Czfonek Zarzqdu
Fundacji im. Stefana Batorego

PS. Podobnie jak w poprzednich latach, emeryci i rencisci oraz inne osoby, ktdrym zeznanie

wypetnia ZUS, moga w prosty sposéb przekazaé 1% swojego podatku. Wystarczy wpisac na druku PIT-OP
nr KRS wybranej organizacji i wysta¢ go do urzedu skarbowego. Deklaracja ta jest réwniez dostepna w
ramach ustugi Twdj e-PIT na stronie www.podatki.gov.pl/pit/twoj-e-pit.
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Administratorem Panstwa danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im.
Stefana Batorego, ul. Sapiezynska 10a, 00-215 Warszawa. Panstwa dane osobowe sg przetwarzane w celu
wysytania informacji o mozliwosci wsparcia Fundacji darowizng lub 1% podatku dochodowego. Panstwa dane
osobowe sg przez nas przetwarzane na podstawie wyrazonej przez Panstwa zgody.

Panstwa dane osobowe beda przechowywane do momentu cofniecia przez Panstwa zgody na ich przetwarzanie
lub zgtoszenia sprzeciwu wobec ich przetwarzania. Panstwa dane osobowe nie bedq udostepniane innym
odbiorcom.

Majg Panstwo prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia
przetwarzania oraz do przenoszenia danych. W kazdej chwili majg Pafnstwo prawo wycofa¢ zgode na
przetwarzanie swoich danych osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnos¢ z prawem
przetwarzania Panstwa danych w oparciu o zgode przed jej cofnieciem.

Maja Panstwo prawo do wniesienia sprzeciwu w zwigzku z przetwarzaniem swoich danych na potrzeby wystania
informacji o mozliwosci wsparcia Fundacji darowizng lub wptata 1%. Przystuguje Pani/Panu skarga do wlasciwego
organu nadzorczego.

Jesli nie chcg Panstwo otrzymywac od nas informacji o mozliwosci wsparcia Fundacji darowizng lub 1% podatku
dochodowego, prosimy klikngé link: Wypisz mnie z listy wysytkowej.

Jesli nie chcg Panstwo otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy klikng¢ link:
Wypisz mnie ze wszystkich list wysytkowych.

Ef E! B

Fundacja im. Stefana Batorego
Sapieiynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00
e-mail: informacja@batory.org.pl
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From: Grzegorz Makowski ‘

Sent: Friday, March 31, 2017 9:05 AM

To: Dragan, Katarzyna E <DraganKE(@state.gov>
Subject: wspomniana petycja

http://schdw.org.pl/website/index.php/aktualnosci/petycja-w-sprawie-funduszy-norweskich

Pozdrawiam,

GM

NGO mailing list
NGO@]listy panoptykon.org
https://listy . panoptykon.org/listinfo/ngo

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776949 Date: 08/14/2019

B6



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06776952 Date: 08/14/2019

Via y , Inc.

RELEASE IN FULL

From: Otwarta Europa - Fundacja Batorego <batory.otwartaeuropa@batory.org.pl>
Sent: Thursday, January 12,2017 4:01 AM

To: Otwarta Europa - Fundacja Batorego <batory.otwartaeuropa@batory .org.pl>
Subject: Zapis wideo dyskusji "Wolyn 1943 - granice kompromisu"

Szanowni Panstwo,

w zwiazku z ostatnimi wydarzeniami w Hucie Pieniackiej pragniemy
przypomnie¢ Panstwu nasza dyskusj¢ ekspercka pt. "Wotyn 1943 - granice
kompromisu."

Zapaszmy do obejrzenia nagran wideo z tego spotkania:
http://bitly/Batory Wotyn-dyskusja

Z powazaniem,
Krzysztof Mrozek

Krzysztof Mrozek

Otwarta Europa

Fundacja im. Stefana Batorego

tel. 22 53 60 208, faks 22 53 60 220
www batory.org.pl
www.facebook.com/FundacjaBatorego

Open Europe

Stefan Batory Foundation
tel (48 22) 53 60 208, fax (48 22) 53 60 220

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06776952 Date: 08/14/2019



UNCLASSIFIED

From:
Sent:
To:
Subject:

U.S. Department of Stgg%inCegse Ng, F-2019-00364 Doc No. C06776955 Date: 08/14/2019

Via y , Inc.

IRELEASE IN FULL]

forumldei Fundacji Batorego <forumidei_info@batory.org.pl>
Saturday, April 20, 2019 4:01 AM
Dragan, Katarzyna E <DraganKE @state.gov>

Zapraszamy do lektury biezacych komentarzy na bloguldei

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demakracje w Polsce!

Zapraszamy na blogldei

Eksperci forumldei komentuja tu biezace wydarzenia, zwracaja uwage na sprawy, ktore mediom i
politykom umknely, prowokuja, polemizujg, promujg nowe pomysty.

W jednym z najnowszych wpiséw Pawet Marczewski rozwaza przyczyny strajku nauczycieli, ktéry
ocenia jako symptom kryzysu edukacji dajgcy sie jednak przekué w co$ pozytywnego, czego starajg sie
dokonac organizacje spoteczne, nauczyciele i rodzice.

Kryzys systemu edukacji jako szansa

Marta Jaroszewicz komentuje rezultaty pierwszej tury wyborow prezydenckich na Ukrainie, ktére
pokazuja jej zdaniem w wyostrzonej formie charakterystyke i Zzrédta tendencji anty-systemowych i anty-
elitarnych we wspoétczesnych demokracjach.

Wybory na Ukrainie — wotanie o sprawiedliwosé¢ spotecznej

Grazyna Kopinska ocenia projekt ustawy autorstwa postéw klubu Kukiz’15, nad ktérym sejm rozpoczat

wiasnie prace, a ktory w zatozeniu ma w radykalny sposob zatatwi¢ problem korupcji politykéw w Polsce.

Antykorupcia wg Kukiz '15 — za duzo rygoryzmu

Katarzyna Petczyriska-Natecz podkresla znaczenie dwdch zaaprobowanych w marcu przez Rade
Europejska mechanizméw wpierajacych praworzadnos¢ — uzaleznienia dostepu do unijnych
funduszy od stanu praworzadnosci w panstwach cztonkowskich oraz Programu Praw i Wartosci
zakiadajacego przeznaczenie istotnych $rodkéw finansowych na wspieranie prodemokratycznych
dziafan Europejczykéow.

Unijne srodki na praworzqgdnos¢ poza politycznymi podziatami

Dawid Szescito pisze o raportach, ktére do konca maja po raz pierwszy ztozy¢ majag organy
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wykonawcze wszystkich samorzgddow. Raporty sg szansg na to, by poprawic staby dostep
mieszkaricéw do informacji na temat dziatalnosci wtadz samorzadowych.

Samorzqdy do raportu

forumldei to think tank pro publico bono Fundacji im. Stefana Batorego. JesteSmy osrodkiem
analitycznym i miejscem wymiany idei, ktérego celem jest wzmacnianie sprawczosci oraz aktywnosci
obywatelskiej. Skupiamy szerokie grono ekspertek i ekspertéw, ktorzy analizujg problemy spoteczno-
polityczne, antycypuja zagrozenia i proponuja praktyczne rozwigzania. Wspieramy nasza wiedza
organizacje spotfeczne, samorzady lokalne oraz aktoréow zycia politycznego.

Zapraszamy na blogldei

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezynska 10a, 00-215 Warszawa. Pani/Pana dane osobowe s3 przetwarzane na podstawie wyrazonej przez
Pana/Panig zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez

Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofnigcia zgody na ich przetwarzanie lub zgtoszenia
sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo zadac¢ dostepu do swoich danych osobowych, ich sprostowania, usunigecia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili moze Pani/Pan wycofad zgode na przetwarzanie swoich danych osobowych.
Wycofanie zgody nie bedzie rzutowato na zgodnosc z prawem przetwarzania Pani/Pana danych w oparciu o zgode przed jej

cofnieciem.

Ma Pani/Pan prawo do whniesienia sprzeciwu w zwiazku z przetwarzaniem swoich danych na potrzeby wysytania informacji
o dziatalnosci Fundacji. Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy klikna¢ link Wypisz mnie
ze wszystkich list wysytkowych.

Wigcej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego
Sapiezynska 10a
00-215 Warszawa
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Via y , Inc.

tel. |48| 22 536 02 00
e-mail: informacja@batory.org.pl
www.batory.org.pl
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Subject:

U.S. Department of Stgg%inCegse Ng, F-2019-00364 Doc No. C06776959 Date: 08/14/2019

via Yy

IRELEASE IN PART B6|

Fundacja im.Stefana Batorego <batory@batory.org.pl>

Friday, April 5, 2019 10:42 AM

Dragan, Katarzyna E <DraganKE @state.gov>

Zapraszamy do obejrzenia relacji z naszej konferencji "Jak przywrocic panstwo prawa?".

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demakracje w Polsce!

RELACIJA Z KONFERENCJI "JAK PRZYWORCIC PANSTWO PRAWA?"

Zapraszamy do obejrzenia relacji z konferencji forumldei "Jak przywrdcic paristwo prawa?".

Spotkanie to poswigcilismy problemom naruszania podstawowych standardow praworzadnosci w Polsce.
Grono prawnikow: konstytucjonalistow, akademikow i praktykdw prawa zastanawiato sie jak skutecznie i
w zgodzie z obowigzujgcym porzadkiem konstytucyjnym przywrocic prawidtowe funkcjonowanie
Trybunatu Konstytucyjnego, Krajowej Rady Sadownictwa, Sgdu Najwyzszego oraz sgdownictwa
powszechnego.

Stowo wprowadzajgce wygtosit Rzecznik Praw Obywatelskich dr Adam Bodnar. Konferencje rozpoczat
wyktad prof. Samuela Issacharoffa z NYU ,,Populizm a rzady demokratyczne”.

i
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Via y , Inc.

Wykiad otwierajacy, "Populizm a rzady demokratyczne", prof. Samuel

Issacharoff:

Panel 1. Trybunat Konstytucyjny. Dr hab. Marcin Matczak - przedsatwienie rekomendacji, dr hab. Ryszard
Piotrowski, prof. dr hab. Jerzy Zajadto - komentarze:
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Panel 2. Krajowa Rada Sadownictwa. tukasz Bojarski - przedstawienie rekomendacji, Irena Kaminska, dr
hab. Anna Rakowska-Trela - komentarze:

B

Panel 3. Sad Najwyzszy. Dr hab. Agnieszka Frackowiak-Adamska - przedstawienie rekomendacji, dr hab.
Agnieszka Bien-Kacata, prof. dr hab. Hubert Izdebski - komentarze:
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Panel 4. Sady Powszechne. Jacek Czaja - przedstawienie rekomendacji, mec. Paulina Kieszkowska-Knapik,
Teresa Flemming-Kulesza - komentarze:

E

Spotkanie zakonczyta debata "Rzady prawa w Polsce - czy mozliwe jest porozumienie wokét
podstawowych wartosci?".

W dyskusji udziat wzigli: dr hab. Tomasz Tadeusz Koncewicz, prof. dr hab. Ewa tgtowska, prof. dr hab.
Grazyna Skapska, prof. dr hab. Mirostaw Wyrzykowski. Prowadzenie: Aleksander Smolar.
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Via y nc.

Grzegorz Makowski
Fundacja im. Stefana Batorego
tel. 22 536 02 07,

Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezynska 10a, 00-215 Warszawa. Pani/Pana dane osobowe przetwarzane s3 na podstawie wyrazonej przez
Pania/Pana zgody w celu informowania Pani/Pana o dziatalnosci Fundagji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofnigcia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedg udostgpniane innym odbiorcom.

Ma Pani/Pan prawo zadac¢ dostepu do swoich danych osobowych, ich sprostowania, usunigcia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofac zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosé z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnigciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pan prawo wniesienia sprzeciwu w zwigzku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy kliknac link Wypisz mnie
ze wszystkich list wysytkowych.

Wiece] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.
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Fundacja im. Stefana Batorego
Sapieiynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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RELEASE IN PART BS§|

From: Fundacja im.Stefana Batorego <batory@batory.org.pl>
Sent: Wednesday, February 20, 2019 9:00 AM
To: Dragan, Katarzyna E <DraganKE @state.gov>
Subject: Zapraszamy na seminarium: Jak poprawic transparentnosc zamowien w Polsce?
Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.
Fﬁ Fundacji Batorego. Wspieraj z nami demokracje w Polsce!
ZAPROSZENIE

Przypominamy, ze juz w piatek 22 lutego 2019 r. odbedzie sie seminarium Jak poprawic
transparentnos¢ zamoéwien w Polsce? Zapraszamy w godzinach 11.00 — 14.30 do Fundacji im. Stefana
Batorego (ul. Sapiezynska 10a w Warszawie).

Zapraszamy do dyskusji o transparentnosci w zaméwieniach publicznych. Czy standardy przejrzystosci
odpowiadajg oczekiwaniom uczestnikow rynku zaméwien publicznych w Polsce i pozwalajg obywatelom
na skuteczng kontrole? Jakie zmiany w tej kwestii zapowiada ogtoszony 24 stycznia br. projekt nowego
prawa zamoéwien publicznych?

Porozmawiamy o tym w gronie decydentéw, zamawiajacych, wykonawcdw i zagranicznych ekspertow.
Swdj udziat potwierdzili: Mariusz Hatadyj (Prokuratoria Generalna), Grzegorz Makowski (forumldei
Fundacji Batorego), Hubert Nowak (Urzad Zaméwien Publicznych), Karolis Granickas (Open Contracting
Partnership) i Eliza Niewiadomska (Europejski Bank Odbudowy i Rozwoju).

Program spotkania i opisy warsztatow

Formularz rejestracyjny

Wydarzenie jest otwarte i udziat w nim jest bezptatny. Zachecamy do przekazania zaproszenia
potencjalnie zainteresowanym osobom.

Informujemy rowniez, ze dla osob, ktore nie bedg mogly uczestniczyc w wydarzeniu bedziemy
prowadzili transmisje na Zzywo na profilu Fundacji Batorego na Facebooku.

Spotkanie odbywa sie¢ w ramach pilotazu Paktu Uczciwosci w Polsce. Wiecej na http://paktuczciwosci.pl/

Rejestracja online
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Karolina Szymanska (forumldei Fundacji Batorego)
Fundacja im. Stefana Batorego
tel. 22536 02 71,

Zapis z przebiegu seminarium w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach
internetowych Fundacji i w mediach spotecznosciowych. Uczestnictwo w seminarium oznacza wyrazenie zgody na jej
nagrywanie oraz opublikowanie zapisow z je] przebiegu na zasadach licencji Creative Commons (CC) Uznanie autorstwa —
na tych samych warunkach 3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, instytucja, adres kontaktowy jest Fundacja im.
Stefana Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Pani/Pana dane osobowe przetwarzane sg na podstawie
wyrazonej przez Panig/Pana zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na
organizowane przez Fundacje spotkania.

Pani/Pana dane osobowe beda przechowywane do momentu cofnigcia Pani/Pana zgody na ich przetwarzanie lub
7gtoszenia sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo zgdac dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofac zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosc¢ z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnigciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pani prawo wniesienia sprzeciwu w zwigzku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatow, prosimy kliknac link Wypisz mnie
ze wszystkich list wysytkowych.

Wiece] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego
Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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Fundacja im. Stefana Batorego‘
Tuesday, March 19, 2019 5:57 AM
Dragan, Katarzyna E <DraganKE @state.gov>

Zapraszamy na seminarium Ugody w zamodwieniach publicznych

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demakracje w Polsce!

RELEASE IN PART B6|

ZAPROSZENIE

Fundacja Batorego oraz Grupa Doradcza KZP zapraszajg na seminarium "Ugody w zamowieniach
publicznych", ktore odbedzie sie w pigtek, 5 kwietnia, w godzinach 11.00 — 14.30 w Fundagji im.
Stefana Batorego (ul. Sapiezynska 10a w Warszawie).

Polubowne sposoby rozwigzywania sporéw sa szybsze i zazwyczaj duzo tansze. W zamédwieniach
publicznych nie s3 jednak powszechna i lubiang praktyka, mimo iz daja szanse na uniknigcie dtugich i
kosztownych procesdéw sgdowych. Wykonawcy nie wierza w skutecznos¢ mediacji, a zamawiajacy
traktujg ugody jako ryzyko dla kwalifikowalnosci wydatkéw z funduszy europejskich i dyscypliny finanséw
publicznych.

Czy obawy te znajduja potwierdzenie w praktyce stosowania alternatywnych metod rozwigzywania
konfliktow? Jak bezpiecznie zawierac ugody? Jakie sg sposoby na unikanie sporow? Zapraszamy na
spotkanie z praktykami i decydentami, ktorzy postarajq sie odpowiedziec na te pytania.

W dyskusji zastanowimy sie w jaki sposéb propozycja nowego prawa zamdwien publicznych moze
zmieni¢ podejscie uczestnikow rynku do ugdd. Wskazemy najczestsze przyczyny konfliktéw pomiedzy
zamawiajgcymi i wykonawcami oraz rozwigzania prowadzace do ich ograniczenia. Zastanowimy sie jakie
szanse i zagrozenia towarzyszg ugodom w kontekscie kwalifikowalnosci sSrodkow unijnych, waloryzacji
kosztéw w trakcie realizacji inwestycji oraz starannosci przygotowania przedmiotu zamdwienia.
Przedstawimy wnioski jakie ptyng z monitoringu zamdwienia objetego Paktem Uczciwosci dla stosowania
alternatywnych metod rozwigzywania sporow.

Spotkanie jest otwarte. Zapraszamy wszystkich, ktérym temat zamowien publicznych jest bliski. Ze
wzgledu na ograniczong liczbe miejsc prosimy jednak o wczesniejsza rejestracje do 3 kwietnia 2019 r.

Udziat w wydarzeniu jest bezptatny. Zachecamy do przekazania zaproszenia osobom zainteresowanym
tematem.

PROGRAM SPOTKANIA
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via iclal"'Watch, Inc.

FORMULARZ REJESTRACII

Spotkanie odbywa sie w ramach pilotazu Paktu Uczciwosci w Polsce. Wiecej na paktuczciwosci.pl

Rejestracja online do 3 kwietnia 2019

Karolina Szymariska
Fundacja im. Stefana Batorego
tel. 22536 02 71

Zapis z przebiegu seminarium w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach
internetowych Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie zapisow z
jej przebiegu na zasadach licencji Creative Commons (CC) Uznanie autorstwa — na tych samych warunkach 3.0 Polska [CC
BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Pani/Pana dane osobowe przetwarzane sg na podstawie wyrazonej przez
Pania/Pana zgody w celu informowania Pani/Pana o dziatalnosci Fundagji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofniecia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie beda udostepniane innym odbiorcom.

Ma Pani/Pan prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofac zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosé z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnigciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pan prawo wniesienia sprzeciwu w zwigzku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundagji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy kliknac link Wypisz mnie
ze wszystkich list wysytkowych.

Wigce] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego
Sapieiynska 10a
00-215 Warszawa
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Via y , Inc.

tel. |48| 22 536 02 00
e-mail: informacja@batory.org.pl
www.batory.org.pl
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From: forumldei Fundacji Batorego <debaty@batory.org.pl>
Sent: Monday, April 29, 2019 5:10 AM
To: Swiderska, Monika <SwiderskMX@state.gov>
Subject: Zaproszenie na debate "Miasto jako wspolnota"
Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.
\RELEASE IN PART BG]
Fﬁ Fundacji Batorego. Wspieraj z nami demokracje w Polsce!
ZAPROSZENIE

Zapraszamy na debate forumldei "Miasto jako wspdlnota", ktora odbedzie sie 10 maja, w godz. 11.00-
14.00 w siedzibie Fundacji Batorego przy ul. Sapiezynskiej 10A w Warszawie.

Wybory samorzadowe 2018 roku pokazaty, ze proces tworzenia lokalnych miejskich wspdlnot wkroczyt w
faze dojrzatosci. Mieszkancy polskich miast pokazali swojg polityczng podmiotowosé wybierajac
prezydentdw i burmistrzow takich, jakich uznali za wtasciwych nie baczac na préby zastraszenia i
przekupstwa ze strony centralnych osrodkéow wtadzy panstwowej czy partyjnej.

Jednoczesnie krzepnie swiadomos¢ i podmiotowos¢ struktur spoteczenstwa obywatelskiego aktywnych w
przestrzeni miast. Jednym z najciekawszych przejawdéw rosnacego upodmiotowienia lokalnych
spotecznosci w Polsce jest fenomen ruchéw miejskich. Zdotaty one skutecznie wprowadzi¢ do debaty o
sprawach miejskich tematy, ktore jeszcze przed dekada wydawaty sie egzotyczne i nierealne.

Jak projektowac i zarzadzac przysztoscia polskich miast jako ztozonych i réznorodnych wspélnot
mieszkanek i mieszkancow? Jak w petni wykorzystac kapitat polityczny wtadz miast rozpoczynajacych
dtuga, piecioletnia kadencje i potencjat podmiotowosci mieszkanek i mieszkaricow?

W dyskusji udziat wezma:

e Marcin Bazylak — prezydent Dabrowy Gorniczej,

Marta Bejnar-Bejnarowicz — radna Rady Miasta Gorzowa Wielkopolskiego, spotecznika dziatajaca
w Kongresie Ruchow Miejskich,

Jacek Jaskowiak — prezydent Poznania,

Lech Mergler — prezes Kongresu Ruchow Miejskich, poznanski spotecznik,

dr hab. Pawet Kubicki — socjolog i antropolog kultury, adiunkt w Instytucie Europeistyki
Uniwersytetu Jagiellonskiego.

Spotkanie poprowadzi Edwin Bendyk, dziennikarz, publicysta, kierownik Osrodka Badan nad Przysztosciag
Collegium Civitas, cztonek Zarzagdu Fundacji Batorego.
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Prosimy o potwierdzenie obecnosci przez formularz rejestracyjny:

Rejestracja online

Piotr Kosiewski
Fundacja im. Stefana Batorego
tel. 22 536 02 72, ‘

Zapis z przebiegu debaty w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach internetowych
Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie zapiséw z jej przebiegu
na zasadach licencji Creative Commons (CC) Uznanie autorstwa — na tych samych warunkach 3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyrfiska 10a, 00-215 Warszawa. Pani/Pana dane osobowe przetwarzane s3 na podstawie wyrazonej przez
Panig/Pana zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofnigcia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usunigcia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofac zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosé z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnigciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pan prawo wniesienia sprzeciwu w zwigzku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy klikna¢ link Wypisz mnie
ze wszystkich list wysytkowych.

Wigcej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00
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Via y , Inc.
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From: forumldei Fundacji Batorego <debaty@batory.org.pl>
Sent: Friday, October 19, 2018 3:43 AM
To: Swiderska, Monika <SwiderskMX@state.gov>
Subject: Zaproszenie na debate "Wybory 2018 - co juz wiemy?"
Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.
Fﬁ Fundacji Batorego. Wspieraj z nami demakracje w Polsce!
ZAPROSZENIE

Zapraszamy do udziatu w dyskusiji publicznej "Wybory 2018 — co juz wiemy?" Spotkanie odbedzie sie
24 paidziernika (Sroda), w godz. 15.00-17.00 w siedzibie Fundacji (Warszawa, ul. Sapieiynska 10a, sala
konferencyjna im. Jerzego Turowicza).

Spotkanie bedzie sie sktadato z dwdch czesci. W pierwszej ocenimy czy wybory byly uczciwe. Jacek
Haman (Uniwersytet Warszawski), autor metodologii obserwacji oraz organizatorzy akcji Obserwujemy
wybory przedstawig pierwsze wnioski z obywatelskiego monitoringu wyboréw. Obserwacja bedzie

przeprowadzona w dniu wyboréw - 21 pazdziernika w 300 losowo wybranych obwodach wyborczych w

catej Polsce, co pozwoli na uogdlnienie wynikow w skali kraju i stwierdzenie czy wybory samorzagdowe

byly przeprowadzone w sposdb uczciwy, sprawny i zgodny z prawem. Organizatorami monitoringu sg:
Fundacja im. Stefana Batorego, Akcja Demokracja, Komitet Obrony Demokracji oraz Sie¢ Obywatelska

Watchdog Polska.

W drugiej czesci zastanowimy sie nad wynikami i specyfikg tych wyborow. Wielu politykdw i publicystow
uznaje je za sprawdzian przed serig wyboréw w 2019-2020. Czy tak bedzie w rzeczywistosci? Sprébujemy
ocenic ile kontynuacji, a ile zmiany w nowych wtadzach samorzgdowych. Przyjrzymy sie temu kto bedzie
rzadzit Polska samorzadowsa i czy samorzady staty sie bardziej partyjne. Przeanalizujemy jaka role
odegraty w nich ruchy miejskie, ktére byty jednym z fenomenéw wyboréw samorzadowych w 2014 roku.
Wyciggniemy tez pierwsze wnioski w jaki sposdb zmiany w ordynacji wyborczej wptynety na proces
wyborczy - czy uczynity je bardziej przejrzystymi i wiarygodnymi, czy przeciwnie, zwiekszyty nieufnosc do
procesu wyborczego oraz pogtebity podziaty polityczne?

W tej czesci dyskusji udziat wezma: Jarostaw Flis (Uniwersytet Jagiellonski), Radostaw Markowski
(Uniwersytet SWPS) i Anna Materska-Sosnowska (Uniwersytet Warszawski).

Dyskusje poprowadzi Edwin Bendyk.

Osoby zainteresowane udziatem w wydarzeniu prosimy o wypetnienie formularza rejestracyjnego.
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Rejestracja online

Joanna Zatuska

forumldei

Fundacja im. Stefana Batorego
e-mail

tel. 22

Gorgco zachecamy do wsparcia naszej dziatalnosci darowizng: batory.org.pl/wspieraj

Zapis z przebiegu debaty w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach internetowych
Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie zapiséw z jej przebiegu
na zasadach licencji Creative Commons (CC) Uznanie autorstwa — na tych samych warunkach 3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Twoje dane osobowe przetwarzane sg na podstawie wyrazonej przez
Ciebie zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe beda przechowywane do momentu cofniecia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Twoje dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofac zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnos¢ z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnieciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pani prawo wniesienia sprzeciwu w zwiazku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatow, prosimy klikna¢ link Wypisz mnie
ze wszystkich list wysytkowych.

Wigce] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00
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From: forumldei Fundacji Batorego <debaty@batory.org.pl>

Sent: Friday, March 15, 2019 6:11 AM

To: Dragan, Katarzyna E <DraganKE @state.gov>

Subject: Zaproszenie na debate forumldei "Rosja i Unia: konflikt, dialog czy chaos?"

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demakracje w Polsce!

ZAPROSZENIE

Zapraszamy na debate forumldei Rosja i Unia: konflikt, dialog czy chaos? Spotkanie odbedzie sie w
siedzibie Fundacji im. Stefana Batorego przy ul. Sapiezynskiej 10a (sala konferencyjna im. Jerzego
Turowicza na parterze) w czwartek, 28 marca 2019 w godzinach 17.30-19.00.

Polska, jako najwiekszy unijny sasiad Rosji, powinna aktywnie angazowac sie we wspoétksztattowanie
europejskiej polityki wobec Moskwy. Podczas debaty przedyskutujemy stan relacji UE-Rosja i mozliwych
kierunkow ich rozwoju. Punktem wyjscia do rozmowy bedzie wystgpienie ambasadora UE w Rosji
Marcusa Ederera oraz prezentacja tez raportu Selective Engagement between the EU and Russia
przygotowanego przez EUREN, europejsko-rosyjska sie¢ ekspercka dziatajagcg od 2016 roku i wspierang z
jednej strony przez Komisje Europejska, z drugiej przez Rosyjskg Rade Spraw Miedzynarodowych (RIAC).

Raport EUREN w jezyku angielskim mozna przeczytac tutaj.

W debacie udziat wezma:

Marcus Ederer (ambasador Unii Europejskiej w Rosji)

Sabine Fischer (Public Diplomacy EU and Russia Project, cztonkini EUREN)

Marek Menkiszak (Osrodek Studiéw Wschodnich im. Marka Karpia)
Tatiana Romanowa (Petersburski Uniwersytet Panstwowy, cztonkini EUREN)

Spotkanie poprowadzi Katarzyna Petczyniska-Natecz, dyrektorka forumldei Fundacji Batorego.
Zapewniamy ttumaczenie symultaniczne polsko-angielskie.

Prosimy o potwierdzenie obecnosci przez formularz rejestracyjny.

Rejestracja online
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w Imie i
Nazwiskol Krzysztof Mrozek

Fundacja im. Stefana Batorego
tel. 22 536 02 08,

Zapis z przebiegu debaty w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach internetowych
Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie zapisdw z jej przebiegu
na zasadach licencji Creative Commons (CC). Uznanie autorstwa — na tych samych warunkach 3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Pani/Pana dane osobowe przetwarzane sg na podstawie wyrazonej przez
Pania/Pana zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofniecia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie beda udostepniane innym odbiorcom.

Ma Pani/Pan prawo zadac¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofa¢ zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosc z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnieciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pan prawo wniesienia sprzeciwu w zwigzku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatoéw, prosimy kliknac link Wypisz mnie
ze wszystkich list wysytkowych.

Wigce] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego
Sapieiynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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forumldei Fundacji Batorego <debaty@batory.org.pl>

Friday, April 26, 2019 7:31 AM RELEASE IN PART B6
Dragan, Katarzyna E <DraganKE @state.gov>

Zaproszenie na konferencje forumldei "Polska w Europie, czyli gdzie?"

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demakracje w Polsce!

TRZY DEBATY NA 30-LECIE

W 2019 roku Fundacja Batorego obchodzi 30-lecie swojej dziatalnosci. Mamy zaszczyt zaprosi¢ na
druga z trzech debat, ktére organizujemy z tej okazji: Poiska w Europie, czyli gdzie? Debata
odbedzie sie 16 maja w godz. 11.00-17.00 w siedzibie Fundacji przy ul Sapiezynskiej 10A w
Warszawie.

Debata przygotowana przez forumldei Fundacji Batorego podzielona bedzie na dwie 2,5-godzinne
sesje. Wspdlnie z prelegentami zastanawiac sie bedziemy nad sporami wokoét polskiej tozsamosci w
jej zwigzkach z Europg oraz nad dylematami dotyczacymi naszej polityki w Unii Europejskiej.

Plan konferencji:
Sesja I, godz. 11.00-13.00
Polskie problemy z europejska tozsamoscia

Do jakiej Europy chcielismy wrdci¢ po 1989 roku? Do Europy rozumianej jako wyzwolenie czy jako
forma zakorzenienia? Gdzie znaleliémy sie w trzy dekady po tym powrocie? Na Zachodzie? Na
Wschodzie? Na Potudniu rozumianym jako wiernos¢ tradycji rzymskiej? A moze na Pdtnocy wiernej
zasadom wolnego rynku i ograniczonego panstwa?

W dyskusji udziat wezma:

o prof. Malgorzata Kowalska — kierowniczka Katedry Filozofii i Etyki na Uniwersytecie
w Biatymstoku.

e Aleksander Smolar — prezes Fundacji Batorego.

o Maciej Zieba OP — dominikanin, teolog, filozof i publicysta.

Prowadzenie: Katarzyna Petczyriska-Natecz, dyrektorka forumldei Fundacji Batorego.

Sesja ll, godz. 14.15-17.00
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Polska polityka europejska

Cele Polski w polityce europejskiej czesto idg wbrew gtéwnemu nurtowi Unii. Polska strategia w
niektorych sferach wydaje sie ,przestarzata”, nie uwzglednia bowiem nowych realiéw globalnych
oraz wewnatrzunijnych. Czy i co Polska powinna zmieni¢ w swojej strategii w ramach UE? W
ktérych obszarach by¢é mozie powinniémy sie dostosowad sie do wiekszosci w UE? W ktérych
kwestiach zachowaé odrebnos¢? W jakiej Europie chcemy by¢? W jakiej Europie mamy szanse by¢?

W dyskusji udziat wezma:

e Piotr Buras — dyrektor Warszawskiego Biura Europejskiej Rady Spraw Zagranicznej
(ECFR).

¢ Olaf Osica — przewodniczacy rady Osrodka Studiow Wschodnich, dyrektor projektu
»Rynki zagraniczne” Polskiego Towarzystwa Wspierania Przedsiebiorczosci.

¢ Katarzyna Petczynska-Natecz — dyrektorka forumldei Fundacji Batrego.

o Pawet Swieboda — wicedyrektor Europejskiego Osrodka Strategii Polityczne;j.

Prowadzenie: Aleksander Smolar, prezes Fundacji Batorego.

Relacje video z pierwszej debaty z cyklu na 30-lecie Fundacji Batorego znalez¢ moina tu: Rozdarty
kraj. Jak zszy¢ Polske? Zachecamy réwniei do $ledzenia informacji na temat trzeciej konferencji
Kontrowersje 30-lecia, 13-14 czerwca.

Prosimy o potwierdzenie udziatu w debacie Polska w Europie, czyli gdzie? przez formularz
rejestracyjny:

Rejestracja online

Piotr Kosiewski
Fundacja im. Stefana Batorego
tel. 22 536 02 72

Zapis z przebiegu debaty w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach internetowych
Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie zapiséw z jej przebiegu
na zasadach licencji Creative Commons (CC) Uznanie autorstwa — na tych samych warunkach 3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Pani/Pana dane osobowe przetwarzane sg na podstawie wyrazonej przez
Pania/Pana zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofnigcia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie beda udostepniane innym odbiorcom.
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Ma Pani/Pan prawo zada¢ dostgpu do swoich danych osobowych, ich sprostowania, usunigcia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofac zgode na przetwarzanie swoich danych
osobowych. Wycofanie zgody nie bgdzie rzutowato na zgodnos¢ z prawem przetwarzania ww. danych w oparciu o zgode
przed jej cofnigciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pan prawo wniesienia sprzeciwu w zwigzku z
przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy kliknac link Wypisz mnie
ze wszystkich list wysytkowych.

Wiecej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego
Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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RELEASE IN FULL]

From: Otwarta Europa - Fundacja Batorego <otwartaeuropa@batory.org.pl>
Sent: Monday, January 2,2017 9:56 AM

To: Otwarta Europa - Fundacja Batorego <otwartaeuropa@batory.org.pl>
Subject: Analizy: Polska w Otwartej Europie — publikacje w 2016 .

Szanowni Panstwo,

Zapraszamy do lektury tekstow programu Otwarta Europa, ktére opublikowaliémy we wtasnie minionym roku:

Polacy wobec UE: koniec konsensusu (grudzien 2016), Adam Balcer, Piotr Buras, Grzegorz
Gromadzki, Eugeniusz Smolar. , Isthieje potrzeba ponownego przekonania Polakéw do Unii
Europejskiej. Tym razem juz nie do cztonkostwa, ale do gtebokiej, jakosciowej obecnosci w
zjednoczonej Europie” — piszg autorzy. Wersja angielska w przygotowaniu.

Jak uniknaé rozméw ponad naszymi gtowami? Polska wobec Rosji w dobie konfrontaciji
(pazdziernik 2016), Katarzyna Petczynska-Natecz. ,Dla Polski stosunki Zachodu z Moskwg to jedna z
najpowaziniejszych dzisiaj ,duzych gier” w polityce miedzynarodowej. Jesli chcemy, by gra , 0 nas”
nie toczyfa sie bez nas, to w naszym najlepiej pojetym interesie jest aktywne wtgczenie sie w
proces rozwigzania konfliktu z Rosjg” — zauwaza autorka, byta ambasador RP w Rosji. Wersja
angielska dostepna jest tutaj.

Jaka zmiana? Zalozenia i perspektywy polityki zagranicznej rzgdu PiS (maj 2016), Adam Balcer,
Piotr Buras, Grzegorz Gromadzki, Eugeniusz Smolar. Autorzy analizujg zatozenia ideowe polityki
zagranicznej, zwtaszcza polityki europejskiej, prowadzonej przez rzad Prawa i Sprawiedliwosci.
Wersja angielska dostepna jest tutaj.

oraz do zapisu dyskusji o raporcie Jaka zmiana? z udziatem ministra ds. europejskich Konrada Szymarnskiego.

Polityka europejska rzadéw Prawa i Sprawiedliwosci. Dyskusja. (maj 2016). Raport ,Jaka zmiana?
Zatoienia i perspektywy polityki zagranicznej rzgdu PiS” wywotat dyskusje na temat reorientacji
dziatan Polski na arenie miedzynarodowej. Z autorami polemizowat minister ds. europejskich,
Konrad Szymanski.

Zyczymy mitej lektury i wszystkiego dobrego w Nowym Roku!
Zespot Programu Otwarta Europa.

Otwarta Eurocpa
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Swiderska, Monika </O=SBUSTATE/QOU=WARSAW

From: AG/CN-RECIPIENTS/CN-SWIDERSKMX>

Sent: Wednesday, June 15, 2016 10:10 AM RELEASE IN

To: DeParis, Frank <DeParisF@state. gov> FULL

Cce: Morenski, Kathleen A <MorenskiKA@state.gov>; Dilworth, Alison E
<DilworthAE{@state.gov>

Subject: Batory debate notes

Frank,

As discussed, here are my notes from the Batory debate with Szymanski.

Monika

On May 30, the Batory Foundation held a debate on the Law and Justice (PiS) European policy, featuring DFM for
European Affairs Konrad Szymanski. The debate followed the Foundation’s recent publication of a collective
think-tank report on PiS foreign policy. The report suggested the PiS Government has subordinated foreign
policy to domestic politics and has shifted from the post-1989 doctrine in Polish foreign policy of rooting Poland
in EU political, legal, and economic structures.

Szymanski: Polish Foreign Policy Strategy Does not Change but EU Needs Adaptation

DFM Szymanski defended the PiS foreign policy, and European policy in particular, by trying to the arguments
made in the report. He accused the report of focusing on PiS ideology and hot GOP actions. He said Euro-
pessimism is not PiS-specific but is present all over Europe. He added that if “the European project” is to survive,
EU needs to adapt and put more emphasis on the Member States as the current European processes or political
instruments do not meet people’s aspirations. He said elections in various European states demonstrate it.
Contrasting Poland with some other Member States, he argued Poland “is in a privileged situation as the change
of power [in Warsaw] did not result in a change of the foreign policy strategy,” which is still based on the West’s
(EU and NATO) unity. He admitted there is a risk of EU decomposition, stressing neither of its sources — the
Eurozone crisis or loss of control over the migrant problem, lies in Poland. In his view, societies have reasons to
believe the EU is not coping with the two problems. He added Warsaw is not the source, either, of the EU’s
lower ambitions to impact the external world, listing the Dutch referendum against the Association Agreement
with Ukraine and EU reluctance to introduce visa-free-regime for countries like Georgia or Ukraine.

Warsaw Sees EU-UK Agreement as a Pilot EU Adaptation Process

Szymanski called the recent EU-UK agreement a pilot project of an EU adaptation process. He saw in it certain
patterns to follow or develop. These includes the need for the EU to recognize divergence of the member states,
e.g. Eurozone and Non-Eurozone members. The DFM argued more integration is not the right solution to EU
problems and EU member states should now think about what other solution could help. Poland, should, in his
view, transition from being just the recipient of Western European models and actively engage in EU adaptation.
In the Q&A session later he did not respond to a question though on what EU the PiS Government actually
envisions. One of the report’s authors — Piotr Buras of the ECFR, was concerned over the suggestion to adopt the
EU based on the EU-UK agreement model. He believed it could lead to a multi-speed or “a la carte” Europe.
While such a solution may be beneficial for the UK, he said, Poland would pay for it with weakened EU solidarity.
According to Aleksander Smolar of the Batory Foundation, the EU’s adoption of the UK model of cooperation is
the least probable. A deeper integration of such countries as Germany, France, Belgium, and the Netherlands is,
in his view, more probable.

Szymanski under Fire of Polish Intellectuals’ Arguments

The panelists — Batory Foundation Chairman Aleksander Smolar, and some of the report’s authors — Buras and
Eugeniusz Smolar of the Center for International Relations, as well as many Polish intellectuals in the audience
repeatedly raised their concerns over PiS behavior vis-a-vis EU. Buras said a redefinition of Poland’s attitude
towards the EU is clearly visible in that behavior and the post-1989 model of Poland’s “Europeanization” is now
a question mark. He said the new Polish discourse on Europe has a meaning as it is heard in Poland and abroad.

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06777452 Date: 08/14/2019



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06777452 Date: 08/14/2019

Via y , Inc.

He and several other intellectuals criticized PiS for incoherence in its messaging on the EU, stressing FM
Waszczykowski named the UK as Poland’s key EU partner in his annual expose, while Presidential Minister
Szczerski talked about Berlin in these terms in a recent press interview. Buras noted this is a source of Poland’s
unpredictability on the international arena, which is weakening its position. He also criticized the GOP for its
focus on a deep domestic change, taking place at the cost of Poland’s international position. He listed Warsaw’s
policy vis-a-vis the migrant crisis as an example. Leszek Jazdzewski of the Liberte magazine complained about
Poland’s current transition “from sitting at the table to being a dish on it.” He suggested a deeper EU integration
would increase Poland’s security, stressing it is more difficult to attack a Eurozone member. On Poland’s
relations with the European Commission (EC), Eugeniusz Smolar stressed that if Poland weakens the EC’s
position, Polish interests will clash with big EU net payers’ egoisms.

Criticism of the Among the Seas Concept

Eugeniusz Smolar argued a rejection of a liberal model leads to a deep chasm between “the European
mainstream” and Poland and Hungary and Western partners may look at Poland now as at “a culturally
divergent” country. On the “Among the Seas” concept, he said while the project should at its assumption
strengthen Poland vis-a-vis Russia, the Western partners see it as something directed also against them,
Germany in particular. There is therefore a high risk of Poland’s isolation, he added. For Aleksander Smolar, the
Among the Seas concept shows that PiS foreign policy is a return to the traditional geopolitics of the 19th
century. He said no country of the broad region seems to have endorsed Poland’s role as such a leader.
Szymanski responded by saying that the North-South concept (he said he did not like “the Among the Seas”
name) does not replace any Polish strategies but supplements and enriches them. He argued that Berlin does
not want to be a hegemon in Europe and needs strong partners, where Central Europe could play a role.
Dangers Related to PiS EU Rhetoric: Possible Move of Poles Towards Isolationism

Buras and others pointed out to the dangers of PiS rhetoric vis-a-vis the EU. Saying that a threat to Poland’s
sovereignty is now Jaroslaw Kaczynski’s main message in EU context, Buras stressed it is a significant change in
the Polish paradigm of thinking about Europe. Smolar added the PiS cacophony on the EU resulted from the fact
that the decision-making center is outside the government. He defined PiS message as trying to portrait PiS
members as “realists” while their critics as “idealists, on the leash of foreign empires.”

Former close co-worker of Jaroslaw Kaczynski, now independent but leaning more towards PO, Ludwik Dorn
described Szymanski’s remarks and the content of the think-tank report as “two parallel worlds.” He suggested
that while some bad developments have happened in Poland after the change of power, PiS has been denying it.
Recalling the recent Sejm’s adoption of a resolution, which said the EU is a threat to Polish sovereignty, Dorn
said it “is no longer an idea but a hard fact.” Dorn but also Aleksander Smolar and former Polish Ambassador to
NATO Jerzy M. Nowak found the impact of the anti-EU rhetoric of “PiS politicians and propaganda men” on the
Polish society’s thinking very disturbing. Dorn called it “a plowing of the Polish geopolitical thinking,” in which
the EU becomes a threat to Poland. He, Nowak, and Smolar warned that if this continues for the next four years,
Poles may move towards isolationist tendencies. Smolar said that PiS rhetoric positions Poles not only
traditionally against Russia but also against the South (Islam) and the West, which he saw as the language of
“self-isolation.”

The U.S. and Poland’s Relations with Germany

Adam Traczyk of a new think-tank Global.Lab asked Szymanski how he imagines Poland’s relations with the U.S.
when it is obvious that for the U.S., Berlin and not London is the main EU partner. Leszek Jazdzewski of the
Liberte magazine stressed Poland needs the EU to negotiate such agreements as TTIP. Szymanski stressed the
GOP is fully aware of how Washington perceives Germany’s stabilizing role, noting the U.S. positive role on
energy and sanctions vis-a-vis Russia.

Szymanski’s Response: Polish Policy in the EU Is Predictable

In his response to the criticism that came from the Polish intellectuals, Szymanski stressed the GOP’s actions,
e.g. on the UK-EU compromise and the migrant crisis, show that Polish policy is predictable. He suggested that
thanks to Poland’s approach, the EU changed its thinking on the migrant crisis. Poland, he said, very quickly
reached agreement with the rest of the EU on strengthening EU external borders. On the crisis over the
Constitutional Tribunal, Szymanski said the EU Treaty is not a blanc authorization for the EU to interfere in
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internal affairs and its dictating solutions for Poland is going too far. He believed though healing the relations
with the EU is possible. Szymanski also argued Poles are still EU-enthusiasts but did not exclude it that if the EU
does not respond to “justified expectations of the region, fatigue may appear.”

Monika Swiderska

Political Analyst

U.S. Embassy Warsaw, Poland

al. Ujazdowskie 29/31

00-540 Warszawa

tel. + 48 22 504-2695

fax + 48 22 504-2678

email: Swiderskmx@state.gov
This email is UNCLASSIFIED.
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New citizens or intruders — Ukrainian migrants in Poland — debate at Batory Foundation, May 10

Marcin Sosniak — section for Migrant Issues in the Ombudsman’s office — we do not have many
complaints from Ukrainian migrants; we do not have migration policy — the old one adopted by the
previous government is not binding; the current government is working on the new document — we
know that there will be a big focus on economic migration — incentives for Ukrainians to come to Poland.
Ukrainians get refugee status very rarely — because Ukraine can provide safety to its own citizens in safe
parts of the country;

Piotr Lewandowski — Institute of Structural Research

The last three years — we see a big change, previously — very few foreigners hired in Poland; We saw a
huge increase in work declarations, and increase in the number of visas issued to Ukrainians; We may
talk about 450 thousand Ukrainians coming to Poland annually; the main features of this migration: 1 -
mainly temporary; not the whole families; concentrated in selected regions; - people come to work in
concrete sectors — construction, retail, domestic help, farming; temporary stays — because work permits
are temporary ones. We do not have so-called ‘ethnic economy’ for Ukrainians (Ukrainian stores, food,
etc. — to meet migrants’ needs). 50% of all work permits are issued in Mazowieckie province.

The Polish government is interested in economic migration; Morawiecki strategy estimates that by 2050
there will be 5 million fewer Poles at the labor market; the government economic police does not
address this challenge — lowering the retirement age; we expect that there will be not sufficient
workforce to meet the demands of the labor market (in the area of intellectual work, services,
healthcare). Ukrainians mainly come and work in low-wage sectors and perform simple tasks — we may
not expect that they will fill out the gap on the labor market. Poland also have some resources for
unused workforce —women and the elderly.

Myroslava Keryk, Our Choice, Ukrainian House

In 2016 ZUS registered only 171 thousand Ukrainians; at the same time 1.3 million visas were issued;
and ca. 1 million work declarations — it means that a lot of Ukrainian workers work illegally. Even if 1.2
million visas are issued, there is no data available on how many Ukrainians stay in Poland at a given
moment; there are only estimates that it is between 300-500 thousand. In addition, there were 100
thousand Ukrainians with the residence permit at the end of 2016. The majority of Ukrainians come to
Poland to make some money and return; on average Ukrainians come to Poland nine times for periods
of several months. We recently see the new structure of migration — now we have people between 18-
45 years of age with better qualifications, from bigger cities. We have the impression that the Polish
state cannot use their skills and capabilities. Big problem — intermediaries — both Polish and Ukrainian —
they offer everything from work declaration, visa to a job — people buy something and later it turns out
that there is no job for them. We have ca. 30-40 NGOs which specialize in providing assistance to
migrants — but we are concerned that many of them will cease to exist by the end of the year (no
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funding from AMIF funds). Right now, ngos are limiting their activities, they try to survive —in such
environment Ukrainians are even more vulnerable to become victims of fraud.

Piotr Tyma, president of the Union of Ukrainians in Poland

We see Ukrainians in various regions of Poland, not only in major cities but also in rural areas and
smaller towns; we see that local governments and local communities are not always prepared for
foreign workers; we see a new phenomenon — aggression against migrants and against Ukrainian
citizens — it occurs not only in near border areas but also in other parts of Poland; there is an increase on
the number of crimes when hate/attack is related to the person’s origin. Part of it is related to historical
memory and Polish-Ukrainian debate about Volhynia (since 2013); media/film — show a negative image
of Ukrainians; and there is a general fear of migrants (we see it not only in extreme right web portals as
in the 1990s, but also in mainstream media — TV Trwam, Radio Maryja — Stanislaw Michalkiewicz
broadcast). The problem in Poland — history of Polish-Ukrainian relations; new forces in parliament
(some groups propose building a wall on Poland’s eastern border; ONR — a demonstration against
Ukrainian migrants — that they spoil the labor market and take away our jobs).
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From: Swiderska, Monika <SwiderskMX(@state.gov>

Sent: Thursday, March 3, 2016 7:53 AM

To: Warsaw POL_ECON Americans (R) <WarsawPOL ECONAmericans-
R@state. gov>; Warsaw POL_ECON FSNs (R) <WarsawPOL ECONFSNs-
R@state.gov>

Subject: Batory Foundation Law Experts on TK Changes

IRELEASE IN PART B§|

FYI. We got this opinion from the Batory.

Monika Swiderska

Political Analyst

U.S. Embassy Warsaw, Poland
al. Ujazdowskie 29/31

00-540 Warszawa

tel. + 48 22 504-2695

fax + 48 22 504-2678

email: Swiderskmx@state.gov

This email is UNCLASSIFIED.

From: Fundacja Batorego [mailto:informacja@batory.org.pl]

Sent: Thursday, March 03, 2016 12:10 PM

Subject: Stanowisko Zespotu Ekspertdw Prawnych przy Fundacji im. Stefana Batorego w sprawie Nowelizacji
Ustawy o Trybunale Konstytucyjnym

Informacja prasowa

»T0 proba zmiany ustroju konstytucyjnego RP, okreslonego w ustawie zasadniczej, a sposob tworzenia
Nowelizacji to zaprzeczenie rzetelnego procesu tworzenia prawa” — dziatajgcy przy Fundacji im. Stefana
Batorego Zesp6t Ekspertéw Prawnych przedstawit stanowisko w sprawie Nowelizacji ustawy o Trybunale
Konstytucyjnym.

W zwigzku ze zblizajacym sie terminem posiedzenia Trybunatu Konstytucyjnego, na ktérym rozpatrywana bedzie
ustawa o zmianie ustawy o Trybunale Konstytucyjnym (sygn. K 47/15), Zespot Ekspertéw Prawnych dziatajacy przy
Fundacji im. Stefana Batorego, opublikowat stanowisko [PDF 233 KB] w sprawie Nowelizacji ustawy o Trybunale
Konstytucyjnym.

W ocenie prawnikéw, prace parlamentu nad Nowelizacjg trwaty razaco krétko (zaledwie trzy doby). Poprawki do
ustawy o TK zgloszone w trakcie tych prac, znacznie wykraczaly poza pierwotny zakres nowelizacji. Jako
szczegolnie godzace w dobrg praktyke i nauke prawa uznano niewprowadzenie vacatio legis (czas konieczny na
dostosowanie do nowych przepiséw uznaje sie za konieczny z konstytucyjnego punktu widzenia). Lecz przede
wszystkim nowelizacja, ktéra zawarta jest w ustawie zwyktej, jest w opinii grupy ekspertéw, prébg zmiany ustroju
Rzeczpospolitej Polskiej, okreslonego w Konstytucji RP.

Szczegotowe omowienie wszystkich naruszen Konstytucji RP powodowanych przez Nowelizacje, zawarte jest w

Odpowiedzialne Panstwo Fundacji im. Stefana Batorego. Jego zadaniem jest formutowanie stanowisk, opinii i
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ekspertyz nt. przygotowywanych przez rzad i parlament zmian prawnych dotyczacych ustroju panstwa oraz
miejsca instytucji publicznych i obywatelskich w systemie prawa. Cztonkowie zespotu prowadza staty monitoring
projektéw aktow prawnych, analizujac je przede wszystkim pod katem zgodnosci wprowadzanych rozwigzan z
Konstytucja RP, normami miedzynarodowymi i demokratycznymi standardami panstwa prawa. Oceniajg tei
stopien ingerencji przepisdéw w prawa czfowieka i obywatela i kierunek zmian ustrojowych jaki wytycza
stanowione prawo.

Opinie, ekspertyzy i stanowiska Zespotu przedstawiane sg rzadowi, parlamentowi, instytucjom publicznym i
organizacjom obywatelskim, mediom i opinii publicznej.

Dotychczas Zespdt przygotowat opinie prawne dotyczace poselskiego projektu ustawy o zmianie ustawy o stuzbie
cywilnej oraz niektdrych innych ustaw, a nastepnie uchwalonej juz ustawy o sfuzbie cywilnej autorstwa prof. dr.
hab. Huberta lzdebskiego oraz poselskiego projektu ustawy o zmianie ustawy o Rzeczniku Praw Obywatelskich
oraz niektdrych innych ustaw autorstwa dr. Tomasza Zalasinskiego.

Wiecej informacji udzielaja:
prof. dr hab. Marcin Matczak, \
prof. dr Tomasz Pietrzvkowski] |
Grazyna Kopinska ‘
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From: Bremner, Steven A <BremnerSA(@state.gov>

Sent: Thursday, August 23, 2018 6:41 AM

To: Hinton, Laura M <HintonLM@state.gov>

Ce: Warsaw Front Office <WarsawFrontOffice@state.gov>; Warsaw Travel

<WarsawTravel(@state.gov>; Duran, Tod E <DuranTE(@state.gov>; Warsaw
RSO Front Office <WarsawRSOFrontOffice(@state.gov>; Warsaw Political
Americans <WarsawPol Am(@state.gov>; Zasun, Joanna <ZasunJX(@state.gov>;
Ranado, Charles (Foreign Commercial Service) <Charles.Ranado@trade.gov>;
Davis, Adam N <DavisAN@state. gov>; Warsaw DAO
<WarsawDAO@state.gov>; Layton, Marta <LaytonM(@state.gov>; Kukla,
Marcin <KuklaMX(@state. gov>; Piekut, Malgorzata D <PiekutMD(@state.gov>;
Kolenbrander, Justin <KolenbranderJ@state.gov>; Finver, Frank J
<FinverFJ(@state. gov>; Armstrong, John L <ArmstrongJL.3@state.gov>; Orton,
David L <OrtonDL(@state.gov>

Subject: CODEL Flores Final Schedule Warsaw and Krakow 082318
Attach: CODEL Flores Final Schedule Warsaw and Krakow 082318 .docx
Dear All:

Attached is the final schedule for CODEL Flores arriving tonight and flying to Krakow on Sunday. Please let me
know if you have any questions.

Thanks!
Steve

Official - SBU
UNCLASSIFIED
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23 Aug 2018 — Post Version
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CODEL Flores
House Democracy Partnership
Belgium, Poland, Macedonia, Tunisia
22-31 August 2018
Warsaw and Krakow Detailed Schedule
23-26 August 2018

CODEL Participants - 18 (5 Members, 4 Spouses. 4 Staff, 1 Physician, 4 Escorts)

L.

2.
3.

&

10.
11.
12.
13.
14.
15.
16.
17.
18.

Congressman Bill Flores (R-TX-17), House Democracy Partnership, Energy and Commerce
Committee

Mrs. Gina Flores

Congressman David Price (D-NC-4), Ranking Member, House Democracy Partnership,
Appropriations Committee

Mrs. Lisa Price

Congresswoman Susan Davis (D-CA-53), House Democracy Partnership, Armed Services
Committee, Education and Workforce Committee

Dr. Steve Davis

Congresswoman Dina Titus (D-NV-1), House Democracy Partnership, Transportation and
Infrastructure Committee, Foreign Affairs Committee

Dr. Thomas Wright (Spouse of Rep Titus)

Congressman Gerry Connolly (D-VA-11), House Democracy Partnership, Oversight and
Government Reform Committee, Foreign Affairs Committee

Mr. Jeff Billman, House Democracy Partnership, Majority

Mr. Justin Wein, House Democracy Partnership, Minority

Ms. Catherine Huddleston, House Sergeant at Arms Office

Mr. Tim Meisburger, Director Center for Democracy, USAID

Capt Jacqueline Evans, Physician, USAF

Maj Rocky Checca, USMC Escort

LtCol Chris Meyers, USMC Escort (U/T)

Capt Tom Koch, USMCR Escort (Spouses)

Sgt Cristian Cepeda, USMC Escort
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From: Swiderska, Monika <SwiderskMX(@state.gov>

Sent: Tuesday, January 15, 2019 8:20 AM

To: Warsaw Political Section <WarsawPol@state.gov> . RELEASE IN
Subject: Conference on how to restore the rule of law after PiS FULL
Colleagues,

Yesterday, | attended the opening session of the January 14-15 Batory Foundation conference on how to restore
the rule of law in Poland after a change of power. Basia is attending the conference today.

The conference, which has attracted many law experts, NGO activists, and some politicians, has focused on the
future -- on how to technically restore the rule of law — “repair” the judiciary system in Poland after this
government’s reforms, which affected the Constitutional Tribunal (CT), the National Judiciary Council (KRS), the
Supreme Court (SC), and ordinary courts. Human Rights Ombudsman Adam Bodnar and New York University
Constitutional Law Professor Samuel Issacharof gave opening remarks. Bodnar admitted that the Polish justice
system before the changes, which the PiS government had introduced, was not free of problems, which, in his
view, was why the restoration of the rule of law in Poland should not only mean a restoration of the pre-2015
status quo but was a huge strategic intellectual and political challenge of making the restored rule of law fulfill
its tasks and values, as defined by the Polish Constitution.

Prof. Issacharof stressed that stable democracies required the internalization of the concept of ,,democracy as
the repeat play,” which meant that politicians and the society had to accept the fact that parties could gain or
lose power again and again during elections, and that no single political party should consolidate the state
power in order to prevent its political opponents from governing the country. He opposed it to populism, which
says: “The people has spoken and this is it.” Prof. Issacharof also stressed the important role of NGOs as well as
independent ombudsmen and courts, which could hold the governments accountable for their actions. He
warned Poles against a criminalization of political opponents — also when attempting to restore the rule of law,
as in his view, only few democracies have managed to do it successfully. Giving the U.S. President Nixon case as
an example, he stressed that U.S. voters punished the Nixon administration by giving power to the Democrats in
democratic elections {an act of a “political repudiation”). Issacharof added that in order to restore the rule of
law, one has to restore the proper role or centrality of the legislative power (parliament) and guarantee the
independence of the judiciary, NGOs, media, and the Church in order to have the system of checks and
balances. He warned against entering “a spiral of revenge after revenge.”

Polish law experts and intellectuals pointed out to the problem of the internalization by Poles of rule of law
standards, which new democracies, like Poland, had imported from the old democracies, which had worked out
those standards themselves. Many stressed the need for a better education of Poles, Polish media, and even
young law students about the standards. The law experts admitted that the Polish intellectual, legal, and
political elites would face a dilemma how to restore the rule of law in Poland after PiS lost power. Law Professor
Fryderyk Zoll stressed, for example, he could not imagine that the Disciplinary Chamber and disciplinary justices
could remain in the Supreme Court. He said one should not agree for the use of the PiS government’s
mechanisms by PiS successors in order “to restore the rule of law,” for example, agree for the situation when
the Justice Minister served also as the Prosecutor General for that purpose. He also called for a creation of a
transparent judicial system. PO Sejm Deputy Swiecicki, too, wondered how to restore the rule of law without
using “the PiS methods” and whether the State Tribunal should be used for holding PiS politicians accountable
for their actions. A political activist doubted whether the current opposition parties were actually capable of
restoring the rule of law after PiS, arguing that they themselves had not reformed since 2015. She did not
believe the current party system in Poland, in which parties were not governed in a democratic way but were
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subordinated to party leaders, could lead to true reforms in Poland. A law expert agreed that political parties in
Poland were demoralized and looked at what their leader would say and not at the impact of their legislation on
ordinary citizens. Independent Senator Marek Borowski believed that illegal appointments made by PiS could be
cancelled by ordinary acts of law (for example the elections of “double judges” to the CT or the appointment of
the new KRS). He, too, thought though that the reversal of the PiS changes should not be about restoring the
old system but about building new effective institutions.

Monika

Monika Swiderska
Political Analyst

U.S. Embassy Warsaw
Al. Ujazdowskie 29/31
00-540 Warszawa

Tel. + 48 (22) 504-26-95

Official
UNCLASSIFIED
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From: Swiderska, Monika <SwiderskMX(@state.gov>
Sent: Thursday, January 3, 2019 5:34 AM

To: Warsaw Political Section <WarsawPol@state.gov>
Subject: conference on the rule of law

FYI. An invitation to a Jan. 14-15 conference on the rule of law, which the Batory Foundation will host. It will
feature Prof. Samuel Issacharoff of the New York University School of Law and many Polish law experts. The
registration for the conference is online. The conference will be in Polish and English.

From: forumldei Fundacji Batorego <debaty@batory.org.pl>

Sent: Friday, December 28, 2018 12:00 PM

To: Swiderska, Monika <SwiderskMX@state.gov>

Subject: Zaproszenie na konferencje forumldei "Jak przywrdcic¢ panstwo prawa?"

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

ZAPROSZENIE

Zapraszamy na konferencje forumldei ,,Jak przywréci¢ panstwo prawa?”, ktéra odbedzie sie w
dniach 14-15 stycznia w siedzibie Fundacji im. Stefana Batorego przy ul. Sapiezyriska 10a w
Warszawie.

Od 2015 roku rzad Prawa i Sprawiedliwosci dokonuje kontrowersyjnych zmian dotykajacych
newralgicznych, ustrojowych instytucji demokratycznego panstwa, m.in. sgdu konstytucyjnego,
najwyiszych organow sgdownictwa decydujacych o karierze sedzidw i nadzorujacych dziatalnos¢
orzeczniczg sadow. Gtebokie zmiany zaszty takie w catym systemie sagdownictwa powszechnego i
prokuratury — doprowadzity one do znacznego podporzadkowania trzeciej wladzy rzadowi i
wiekszosci parlamentarne;.

Wazne jest, by juz teraz wyjs¢ w przysztosé i przedstawic propozycje wyjscia z kryzysu ustrojowego,
w ktérym sie znajdujemy i zastanowi¢ sie w jaki sposob, skutecznie i w zgodzie z obowigzujgcym
porzadkiem konstytucyjnym przywrdcic¢ prawidlowe funkcjonowanie gtéwnych organéw panstwa,
przede wszystkim Trybunatu Konstytucyjnego, Krajowej Rady Sadownictwa, Sgdu NajwyzZszego oraz
sagdownictwa powszechnego.

Wyktad otwierajacy ,,Populizm i rzady demokratyczne” wygtosi prof. Samuel Issacharoff (New York
Uniwersity, School of Law).
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W konferencji zas glos wezma:

prof. dr hab. Agnieszka Bien-Kacata (Katedra Prawa Konstytucyjnego, UMK w Toruniu)
tukasz Bojarski (Instytutu Prawa i Spoteczenstwa INPRiS)

Jacek Czaja (Towarzystwo Prawnicze)

dr hab. Agnieszka Fragckowiak-Adamska (Katedra Prawa Miedzynarodowego i Europejskiego,
Uniwersytet Wroctawski)

prof. Teresa Gardocka (Wydziat Prawa, Uniwersytet SWPS)

dr Wojciech Jasiriski (Katedra Postepowania Karnego, Uniwersytet Wroctawski)

Irena Kaminska (sedzia NSA)

mec. Paulina Kieszkowska-Knapik (#WolneSady)

dr Jarostaw Kuisz (Instytut Historii Prawa, Uniwersytet Warszawski)

prof. Ewa tetowska (Instytut Nauk Prawnych PAN)

prof. Marcin Matczak (Instytut Nauk o Panstwie i Prawie, Uniwersytet Warszawski)

prof. Ryszard Piotrowski (Instytut Nauk o Panstwie i Prawie, Uniwersytet Warszawski)
prof. Anna Rakowska-Trela (Zaktad Prawa Konstytucyjnego Poréwnawczego, Uniwersytet
Lodzki)

prof. Grazyna Skapska (Instytut Socjologii, Uniwersytet Jagielloriski)

prof. Mirostaw Wyrzykowski (Zaktad Praw Cztowieka, Uniwersytet Warszawski)

prof. Jerzy Zajadto (Katedra Teorii i Filozofii Panstwa i Prawa, Uniwersytet Gdanski)

prof. Fryderyk Zoll (Katedra Prawa Cywilnego, Uniwersytet Jagiellonski)

Zachecamy do zapoznania sie z programem konferenciji.
Konferencja w jezyku polskim i angielskim. Zapewniamy tltumaczenie symultaniczne.

Prosimy o potwierdzenie udziatu przez formularz rejestracyjny:

Rejestracja online

Grzegorz Makowski
forumldei, Fundacja im. Stefana Batorego
tel. 22 536 02 07, gmakowski@batory.org.pl

Official
UNCLASSIFIED

Zapis z przebiegu debaty w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach
internetowych Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie
zapisdw z jej przebiegu na zasadach licencji Creative Commons (CC) Uznanie autorstwa — na tych samych warunkach
3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im.
Stefana Batorego, ul. Sapieiynska 10a, 00-215 Warszawa. Twoje dane osobowe przetwarzane sg na podstawie
wyrazonej przez Ciebie zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na
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organizowane przez Fundacje spotkania.

Pani/Pana dane osobowe beda przechowywane do momentu cofniecia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Twoje dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo Zada¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia
przetwarzania oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofaé zgode na przetwarzanie

swoich danych osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosé z prawem przetwarzania ww.
danych w oparciu o zgode przed jej cofnieciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pani prawo wniesienia sprzeciwu w
zwigzku z przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundacji.

Jedli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy kliknaé link Wypisz
mnie ze wszystkich list wysytkowych.

Wiecej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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Swiderska, Monika </O=SBUSTATE/QU=WARSAW

From: AG/CN=RECIPIENTS/CN=SWIDERSKMX>

Sent: Tuesday, March 6, 2018 8:35 AM

To: Warsaw POL_ECON Americans (R) <WarsawPOL ECONAmericans-
R@state.gov>; Warsaw POL_ECON FSNs (R) <WarsawPOL ECONFSNs-
R@state. gov>

Subject: debate on Polish-Ukrainian relations

Here is a rough readout from a fascinating debate on Polish policy towards Ukraine (also in light of the IPN
legislation), which the Batory Foundation hosted and in which the conservative think-tank — Jagiellonian Club,
participated yesterday. The debate attracted a large crowd of Polish intellectuals, some politicians, and some
diplomats, including Ukrainian Ambassador to Poland Deshchytsya.

The debate featured PO Sejm Deputy Tyszkiewicz, Pawel Musialek of the Jagiellonian Club, and Dr. Pawel Kowal,
former PiS MEP and now an independent commentator. (Kukiz’15 Sejm Deputy Tomasz Rzymkowski cancelled
his participation due to some urgent parliamentary commitments, probably related to the KRS candidates
consideration in the Justice Committee). All the panelists agreed that the IPN legislation was bad and
unnecessarily further strained relations with Ukraine. | particularly recommend Pawel Kowal’s analysis while
Musialek’s arguments are very useful, too, to understand the approach of the conservatives/the political right to
Ukraine.

Here are the highlights of the opinions:

Robert Tyszkiewicz (PO’s expert on eastern policy / Deputy Chair of the Sejm Foreign Affairs Committee):

The current deep crisis in the Polish-Ukrainian relations has been an element of a process of Poland’s departing
from the foundations of its eastern policy strategy in the last two years. Right now, Poland is neither active in
Eastern Europe nor in the EU, which decreases Poland’s influence in both. Poland’s lack of activity in the East
created a political vacuum, which various nationalist political circles, focusing on revisionism and historical
settlements of accounts, on both sides have started to fill. One should not agree for the “freezing” of Polish
eastern policy and there should be more activity between Poland and Ukraine on parliamentary level, in people-
to-people contacts, and among academics. Polish parliament should also engage foreign partners, including the
Weimar Triangle format, to engage with Ukraine. Cooperation between local governments should also be
boosted. PiS approach to Ukraine seems to be such that Ukraine should recognize Poland’s dominance or special
role for Ukraine. There is hope though that the voice of the Polish society, experts, but also foreign partners will
have a sobering effect on the Polish authorities. Polish foreign policy is a entirely though a hostage of the
domestic policy — FM Waszczykowski had to explain in Brussels the decisions in domestic politics (judiciary
reform) while the Justice Minister caused the crisis over the IPN law, with which the MFA has to now deal. U.S.
Secretary of State Tillerson’s statement on the IPN law played a bigger role than Polish voices against the law.
Pawel Musialek, Expert on Polish foreign policy:

The Polish-Ukrainian historical dispute dangerously starts to enter other areas of the Polish-Ukrainian relations
but the bilateral relationship should not be reduced to this historical dispute. The PiS government’s policy
towards Ukraine does not mean a fundamental change of Poland’s policy but its correction to include
“assertiveness” vis-a-vis Ukraine on historical issues. This assertiveness though is often ineffective as it is not
very subtle. The IPN law is very unfortunate and total lacks any finesse. However, it is Ukraine that is more to
blame in the bilateral dispute over historical issues as it has for years failed to put enough effort to understand
the Polish sensitivity. Also, Ukraine does not see Poland’s role as Poland would like Ukraine to see — it looked
rather at Berlin as its advocate in the EU and did not want Poland at the negotiating table on the Russia-Ukraine
conflict. (Former Ambassador Pelczynska-Nalecz intervened and said it was Poland that did not want to join the
talks as it did not want to take the responsibility for their outcome.) Ukraine did not consider Poland as
important as it took Poland’s support for Ukraine for granted and unconditional. The current polarization of the
Polish political scene might lower the Polish policy effectiveness too as Ukraine might not want to do progress
on disputable issues hoping for a change of the situation under the next Polish government. Poland should be
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assertive in historical policy vis-a-vis Ukraine but stress at the same time its will to cooperate with Kyiv on
strategic issues such as security. Poland should also ensure that the historical dispute does not adversely affect
the relations between the societies and should further facilitates stays of Ukrainians in Poland. The need for this
assertiveness also results from changes in the Polish society as Poles expect it now from the government. It is
true though that PiS is creating these expectations partly as well. Kukiz’ 15, which has even a tougher position on
Ukraine, is also in parliament.
Dr. Pawel Kowal, an independent conservative expert on Polish eastern policy, former close co-worker of Lech
Kaczynski:
Ukrainian public opinion polls, which show that Ukrainians like the Poles best as well as the fact that many
Ukrainians decide to come to Poland indicate Poland’s policy towards Ukraine after 1989 has been successful. A
political operation is taking place in Poland right now to convince the Polish public that something has failed
over the last decades — politicians take incidents and attach a propaganda meaning to them. Poland’s current
policy towards Ukraine is an attempt to break with the concepts of Jerzy Giedroyc, Lech Kaczynski, and Pope
John Il. (These concepts urged the need to rebuild Poland’s good relations with Belarus and Ukraine, called for
Poland to reject any imperial ambitions and controversial territorial claims, and support independence of
Belarus and Ukraine.) There is an ideological strike in PiS at Giegroyc, less at Lech Kaczynski, and silence on the
JPIL. It is impossible to defend the IPN legislation as it is against common sense. Polish parliament adopted a bad
law while the ruling party officials try to maintain now the law is excellent. The reason for the law’s adoption
was tactical —to break an internal political discussion in Poland about the TVN report on Polish Neo-Fascists. The
consequences of the IPN Law’s adoption will include:
¢ A legitimization of the Kresowianie circles (groups of Poles and their descendants from Poland’s former
lands in Eastern Europe, which are now in Ukraine, Belarus, and Lithuania), who now have their political
representation, media, financial support, and some backing within the government. This trend will grow
due to the process of a nationalist and anti-West mobilization in Poland. The nationalist mobilization is
about anti-Semitism and anti-German and anti-Ukrainian attitudes. The anti-western mobilization is
about anti-European, anti-American, and anti-Vatican attitudes, which is already happening.
¢ A mythologization of Polish history —there is a political allowance for it now and it will also affect future
Polish government
» Lech Kaczynski’s paradigm is on defense now in PiS (now Father Rydzyk is more important than Lech
Kaczynski’s political heritage)
¢ Implementation of Russia’s goals irrespective whether Russia really interferes in Polish politics or not
[ ]
All of this will weaken Poland’s position in the West, including vis-a-vis the United States, and in consequence
will lead to the Polish authorities’ further frustration and radicalization.
Poland should look at the relations with Ukraine in the geopolitical context as it is impossible to isolate this
relationship form this context. Poland cannot replace Ukraine with any other country and relations with Ukraine
are also about Poland’s independence. There is also a question whether Poland conflicted with Ukraine is a
more or less credible partner for the U.S..
Monika Swiderska
Political Analyst
U.S. Embassy Warsaw
Al. Ujazdowskie 29/31
00-540 Warszawa
Tel. + 48 (22) 504-26-95
Official
UNCLASSIFIED

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06777526 Date: 08/14/2019



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06777527 Date: 08/14/2019

Via y , Inc.

[RELEASE IN FULL|

Piekut, Malgorzata D </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE

___ GROUP
From:  £yDIBOHF23SPDLT)/CN=RECIPIENTS/CN=79096CB8026E4C7CBDEC 2C60B86DCEF-

PIEKUT, MAL>
Sent:  Wednesday, October 31, 2018 11:39 AM
To: Hinton, Laura M <HintonLM(@state.gov>
Subject: draft schedule for Mr. Stoltenberg meetings next week
Attach: draft schedule Steven Stoltenberg visit Oct. 2018.docx

Laura,

Just in case, here is draft schedule for Mr. Stoltenberg meetings next week. | have sent it to Brian. Kasia and
Monika will follow up on two meetings on Friday. They also have this schedule.

| will submit access request for all the guests on Monday morning.

Have a great time at the party and nice weekend.
Gosia

Malgorzata Piekut | Political Office | U.S. Embassy Warsaw | Al. Ujazdowskie 29/31 | 00-540 Warsaw | Poland | /Email:
PiekutMD@state.gov | Telephone: +48 22 504 22 94
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RELEASE IN FULL

Where the law ends

The collapse of the rule of law in Poland — and what to do

“Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law.”

(Article 47, EU Charter on Fundamental Rights)

Berlin — Warsaw
29 May 2018
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Executive Summary

No member state of the EU has ever gone as far in subjugating its courts to executive control
as the current Polish government has done. The Polish case is a test whether it is possible to
creale a Soviet-stvle justice system, where the control of courls, prosecutors and judges lies
with the executive and a single party, in an EU member state.

In December 2017 the Commussion proposed to the EU Council to determine that there was
“a clear risk of a serious breach by the Republic of Poland of the rule of law.” It warned that
in Poland the constitutionality of laws “can no longer be verified and guaranteed by an
independent constitutional tribunal.” It expressed “grave concerns” over the lack of
independent courts. In March 2018 an Irish High Court judge noted a “deliberate, calculated
and provocative legislative dismantling by Poland of the independence of the judiciary, a key
component of the rule of law.” She argued, in an extradition case involving a Polish suspect,
that “the rule of law in Poland has been systematically damaged by the cumulative impact of
all the legislative changes that have taken place over the last two vears.”

Things are about to get even worse. On 3 April 2018 a new law on the Polish Supreme Court
entered into force. The Council of Europe’s Venice Commission warned already at the end of
2017 that the changes bore “a striking resemblance with the institutions which existed in the
Soviet Union and its satellites.” The law foresces the dismissal and new appointments of
dozens of judges, so that a large majority of judges would be new. This will take place
already in July, unless something is done before.

Concrete swift actions by the European Commission, member states and the European Court
of Justice can still pre-empt the worst:

— the European Commission vigorously pursues the ongoing infringement
procedure against the Law on the Ordinary Courts, which it launched in
December 2017 before the Court of Justice of the European Union. The worst
signal at this moment would be to withdraw this before it allows the Court of
Justice to assess the state of courts in Poland today;

— the European Commission launches an infringement procedure against the Law
on the Supreme Court immediately before the Court of Justice, with the aim to
stop the mass dismissal of judges which is set to take place in early July and
which would be almost impossible to reverse later;

— important EU member states voice their support for both steps. At the same time
the Council must ensure that the European Commissions “reasoned proposal” on
the rule of law in Poland, based on Article 7 of the EU’ treaty, is put to the vote
as soon as possible, and receives broad backing from member states.

The Polish government’s assault on its judiciary represents a threat to the EU’s legal order
and long-term political stability. The EU and national legal orders are now so intertwined as
to make up a single patchwork quilt, from which so great a hole cannot be cut, without the
whole unravelling. 328 years ago, the great English philosopher John Locke noted that
“wherever the law ends, tyranny begins.” Poland is at this threshold now. The stakes could
not be higher. The outcome of this conflict will determine whether the EU has a future as a
community based on the rule of law.

www.batory.org.pl ~www.esiweb.org
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The 20 percent revolution

Three vears ago, in May 2015, Andrzej Duda, a voung lawyer, former member of parliament
and former undersecretary of justice, running as the candidate of the Law and Justice Party
(PiS), won the Polish presidency with 51.5 percent of the vote. A few months laler, in the
parliamentary elections of October 2015, some twenty percent of Polish voters cast their
ballot for the Law and Justice Party led by Jaroslav Kaczynski. As half of the electorate did
not vote, PiS won 37.6 percent of all votes cast. This translated into a narrow parliamentary
majority of 5 seats. By the end of the year PiS controlled the presidency, the parliament and
the first single-party government since the end of communism.

PiS had a mandate to govern. Instead, the party proceeded to tear down the constitutional
architecture of Poland. This has led to an unprecedented confrontation with the European
Commission, the guardian of the EU treaties. In December 2017 the Commission proposed to
the EU Council to determine that there was “a clear risk of a serious breach by the Republic
of Poland of the rule of law.” It warned that in Poland the constitutionality of laws “can no
longer be verified and guaranteed by an independent constitutional tribunal.” It expressed
“grave concerns” over the lack of independent courts. After two years of fruitless dialogue
with Warsaw, the Commission now turned to the member states for support.’

In March 2018, meanwhile, an Irish High Court judge, Aileen Donnelly, noted a “deliberate,
calculated and provocative legislative dismantling by Poland of the independence of the
judiciary, a key component of the rule of law.”* She argued, in an extradition case involving a
Polish suspect, that “the rule of law in Poland has been systematically damaged by the
cumulative impact of all the legislative changes that have taken place over the last two
years.” This Irish case is now before the Court of Justice of the European Union (CJEU) in
Luxembourg.

On 3 April 2018, a new law on the Polish Supreme Court entered into force. The Council of
Europe’s Venice Commission had warned at the end of 2017 that the changes bore “a striking
resemblance with the institutions which existed in the Soviet Union and its satellites.” The
law foresees a drastic change in the highest court in the country, including the dismissal and
new appointments of dozens of judges, so that a large majority of judges would be newly
appointed. This change would be the culmination of a frenzied process where “within the
period of two vears, more than thirteen consecutive laws had been adopted, affecting the
entire structure of the judicial system in Poland: The Constitutional Tribunal, the Supreme
Court, the Ordinary Courts, the National Council for the Judiciary, the Prosecution Office and
the National School of the Judiciary.”

This is a moment of truth for the European Union. As the Court of Justice of the European
Union (CJEU), member states and the European Commission weigh their actions every

European Commission, Reasoned Proposal under Article 7(1) for a Council Decision regarding rule of
law in Poland, 20.12.2017, p. 21,
http://ec.europa.ew/newsroom/just/document.cfm?action=display&doc 1d=49108.

Ruaidhri Giblin, ITigh Court judge seeks ['U ruling on effect of Polish law changes, The Irish Times,
12.3.2018, https://www.irishtimes.com/news/crime-and-law/courts/high-court/high-court-judge-seek s-
eu-ruling-on-effect-of-polish-law-changes-1.3424530.

Judgement of the Irish High Court, Minister of Justice vs. Artur Celmer, 12.3.2018,
http://www.statewatch.org/mews/2018/mar/ireland -Minister-v-Celmer-final.pdf.

4 Venice Commission, Opinion No. 904/2017, 11.12.2017,
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDI.-AD(2017)031-¢.
Judgement of the Irish High Court, Minister of Justice vs. Artur Celmer, 12.3.2018, ibidem.

)

www.batory.org.pl ~www.esiweb.org

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06777543 Date: 08/14/2019



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06777543 Date: 08/14/2019

Via y , Inc.

2

decision now involves risks. The Court of Justice of the European Union will rule whether it
agrees with the Irish High Court judge. Member states in the EU council will have to decide
with a majority of at least 22 of 28 member-states whether they back the FEuropean
Commission’s warning. And the European Commission faces the immediate choice whether
to take Poland 1o court over its terrifying Law on the Supreme Court, trving 1o block it belore
it leads to the dismissals and appointments of a large number of judges in July.

This paper makes two main arguments. First, no one should underestimate the seriousness of
the current crisis over the rule of law in Poland or its implications for the EU as a whole. No
member state of the EU has ever gone as far in subjugating its courts to executive control as
the current Polish government has done. This includes Hungary under prime minister Viktor
Orban, to which Poland is often compared.® The Polish case is a test whether it is possible to
create a Soviet-style justice system in an EU member-state; a system where the control of
courts, prosecutors and judges lies with the executive and a single party. It remains to be seen
whether this can be corrected before it inspires others, fatally undermining the idea of the EU
as a community based on law and common values.

Second, the PiS government has pursued a shrewd and consistent strategy in the face of
criticism by European institutions: to stall, to obfuscate and to avoid any meaningful
concession. Poland’s parliamentary majority has repeatedly expressed its strong determination
to destroy any possibilily for independent courts 1o control its aclions; while simultaneously
denying that there is any difference between the democracy it envisages and what exists
elsewhere in the EU. The key protagonists — party leader Kaczynski, president Duda, minister
of justice Ziobro — are all lawyers, the first two with a doctorate, who know what they are
doing. The hope entertained in some EU capitals that current talks between the Commission
and the Polish government might lead to a compromise preserving meaningful independence
of courts is strongly contradicted by the experience of the past three vears. This Polish
government has made clear that it will not accept any outcome that curtails its control over
courts, from the Supreme Court to the smallest of Poland’s 321 district courts. PiS is about to
achieve what it has long believed to be its legitimate objective: unchecked executive power.

The most important question now is what kind of strategy is most likely to defend the rule of
law, not only in Poland but across the EU, not only now but for the foreseeable future. The
Court of Justice of the European Union will necessarily need to play a central role, but the
Court will be able to do this successfully only if there is also more engagement from both the
Commission and from most member states. This means concretely that:

— the European Commission must vigorously pursue the ongoing infringement
procedure conceming the Law on Ordinary Courts, which it launched in
December 2017 before the Court of Justice of the European Union. The worst
signal at this moment would be to withdraw this due to cosmetic changes on
the part of the government in Warsaw, before the Court of Justice is able to
assess the state of courts in Poland today;

— The European Commission musi launch an infringement procedure
conceming the Law on the Supreme Court immediately before the Court of
Justice, with the aim to stop the mass dismissal of judges which is set to take
place in early July and which would be almost impossible to reverse later.

Zoltan Fleck, Judges under attack in Hungary, Verfassungsblog, 14.5.2018,
https://verfassungsblog. de/judees-under-attack-in-hungary/.
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— EU member states should voice their support for both steps. At the same time
the Council must ensure that the European Commissions “reasoned proposal”
on the rule of law in Poland, based on Article 7 of the EU” treaty, is put to the
vote as soon as possible, and receives broad backing from member states.

The Polish government’s assault on its judiciary represents a threat to the EU’s legal order
and long-term political stability. The EU and national legal orders are now so intertwined,
both nationally and transnationally, as to make up a single patchwork quilt, from which so
great a hole cannot be cut, without the whole unravelling.

328 years ago, the great English philosopher John Locke noted that “wherever the law ends,
tyranny begins.” Poland is at this threshold now. The stakes could not be higher: does the EU
have a future as a community based on the rule of law?

Shock, awe and the courts

Outside observers struggle to grasp the depth of change in Poland. They are, of course, mostly
aware of controversies involving courts and judges in Warsaw. There are articles in
intemational media; human rights organisations present reports; scholars discuss what to call
the emerging Polish svstem (“Illiberal democracy™  “Plebiscitary autocracy™?
“Authoritarianism by stealth™?). However, at a time of war in Ukraine, trade tensions with the
US, worries about Iran, Brexit talks with the UK and concerns about the Irish border it is
tempting to hope that Poland will sort itself out eventually. A recent article in the Economist
referred to “PiS-style democracy™ as a system which is “majoritarian”™ and about “rulers’
freedom of action.” It noted that PiS has “neutered the Constitutional Tribunal.” It noted that
the prospect of PiS remaining in power for much longer “sends liberals scrambling for a stiff
drink, Tt is a headache for the EU.”" The article concluded that a worst-case outcome was still
improbable:

“In the worst case, Poland may have started down the authoritarian road already travelled
by Turkey and Hungary. Today few see this as likely.”

Any problem that can be overcome by “a stiff drink™ does not seem too serious. In fact, most
outside observers are unaware how much has already changed in Poland. This is in part due to
the speed with which PiS proceeded. It took the new Polish government and president only
one year to assert full control over the Constitutional Tribunal. It took another 1.5 years to
assert control over much of the rest of the judiciary. To abolish independent courts and the
rule of law in an EU member state is not well described as a “headache.” More appropriate
medical analogies would be a serious stroke or cancer.

For most Europeans the idea that democracy in Poland may be at risk still seems alarmist.
Polish democracy was long hailed as a model success story of Europe’s peaceful post-1990
transformation. Poland joined the Council of Europe in 1991, NATO in 1999, the EU in 2004
and became a member of Schengen in 2007. In 2002 a leading expert on democratisation
considered Poland (and Hungary) the leaders among former communist countries “en route to

Poland’s ruling Law and Justice party is doing lasting damage, Economist, 21.4.2018,
https://www.economist.com/europe/2018/04/2 1 /polands-ruling-law-and-justice-party-is-doing-lasting-

damage.
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becoming successful, well-functioning democracies.”® Before its most recent elections in
October 2015 the Polish economy outperformed those of every other European country — in
fact, Poland was the only EU member state that did not go into recession during the recent
global economic crisis.

In May 2015 PiS’s presidential candidate Andrzej Duda obtained 34.8 percent in the first and
51.5 percent in the second round. In October PiS won an absolute majority of seats in the
lower (Seym) and upper (Senate) houses of parliament: 235 of 460 seats in the S¢jm, 63 of
100 seats in the Senate. Again, though, few alarm bells rang. Having a president and prime
minister from PiS was not unprecedented. One decade earlier, the party had won both
parliamentary and presidential elections in 2005. For one year, Lech Kaczynski as president
and Jaroslaw Kaczynski as prime minister ruled Poland as twins. Then, in 2007, PiS lost an
early parliamentary election. In 2010 the crash of his official airplane killed president Lech
Kaczynski in Russia. In the following elections PiS lost the presidency.

Back in opposition the message of PiS resembled that of other populist movements: defending
the nation against outside interference and “Brussels”, protecting traditional values, rejecting
Muslim immigration and refugees, promising a lower retirement age and increased support to
families. During the recent election campaigns party leader Jaroslaw Kaczynski, aware that he
was a polarising figure, stayed in the background. With one notable exception: in early
October 2015 a few days before the parliamentary elections he delivered an aggressive speech
on migrants, warning that these “have already brought diseases like cholera and dysentery to
Europe, as well as all sorts of parasites and protozoa.” Kaczynski predicted that Poland might
be forced to resettle more than 100,000 Muslims unless the government changed. A badly-
thought through EU policy idea — which foresaw relocating a few thousand asylum seekers to
Poland, an almost irrelevant number given the crisis at that time — helped PiS win an absolute
majority.

The determination and speed with which PiS set about dismantling judicial independence,
however, took everyone by surprise. The first target was the Constitutional Tribunal, which
had been in the crosshair of PiS for along time, identified once by Jaroslaw Kaczynski as “the
bastion of everything that is bad.”"' Although the PiS majority in parliament was in a position
to immediately replace two Constitutional Tribunal judges, whose mandates ended in late
2015, 1t would have taken PiS until almost the end of its mandate in late 2019 to replace a
majority of judges. The party was not willing to wait that long.

On 2 December 2015 a PiS majority in the lower house of the Polish parliament nominated
not two but five new judges to the 15-member Constitutional Tribunal, challenging three
judges already elected by the previous parliament shortly before the end of its term. All five
were immediately sworn in by president Duda. The Constitutional Tribunal ruled
unanimously that this procedure was unconstitutional. What followed was a legal coup in
which the government check-mated the tribunal’s majority in three moves. First, president
Duda had already refused to swear in the three judges lawfully appointed earlier. Second,

8 Thomas Carothers, The End of the Transition Paradigm, Journal of Democracy, 2002,

https://www.journalofdemocracy.org/sites/default/files/Carothers-13-1.pdf.

Jan Cienski, Migrants carry “parasites and protozoa,” warns Polish opposition leader, Politico,
14.10.2015, https://www.politico.ew/article/migrants-asylum-poland-kaczvnski-election/.

More on why relocation was an unworkable idea at the time: ESI Newsletter, Getting results? How
muddled thinking prolongs the refugee crisis, 14.12.2015,
https://www.esiweb.org/mdex.php?lang=ené&id=67&newsletter ID=101.

Jan Cienski, Poland’s constitutional crisis goes international, Politico, 24.12.2015,
https://www.politico.euw/article/poland-constitution-crisis-kaczynski-duda/.
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parliament passed a law on internal procedures within the Constitutional Tribunal which
prescribed that the court could take decisions only with a quorum of 13 of 15 judges. It then
claimed that as the Tribunal refused to accept the three judges illegally appointed by PiS, it
did not meet the quorum and could no longer act at all. Finally, the government refused to
publish judgements by the Tribunal in the Official Journal. The Constitutional Tribunal was
tumed from a guarantor of the constitutionality of laws into a hapless by-stander within a few
weeks. Its president complained. He did not allow the illegally appointed judges to work. The
Supreme Court backed the Constitutional Tribunal. The government did not budge.

In 2016 prosecutors opened a case (upon the request of the Helsinki Foundation for Human
Rights) concerning the refusal of the prime minister to publish verdicts of the Constitutional
Tribunal. Prosecutors responsible for this case were changed two times. Finally the minister
of justice achieved the desired result and the case was discontinued.'* In a decision published
on 10 February 2017 a prosecutor argued that the Prime Minister — though obliged by the
constitution to publish all verdicts of the constitutional tribunal — may have had justified
concerns that the publication of those rulings would be illegal.'* A former president of the
Constitutional Tribunal, Marek Safjan, noted that this was the point at which the rule of law in
Poland ended.'*

The fact that PiS wanted to silence the Tribunal was no surprise. Party leader Jaroslaw
Kaczynski had long railed against “impossibilism™, the notion that courts had legitimate
reasons to limit what governments could do. In June 2016 Kaczynski repeated that “the
conflict with the Constitutional Tribunal is to a large extent a conflict over whether
democratic mechanisms and elections are decisive in shaping public life or whether ... power
remains in the hand of professional corporations or lobbies™.'> The Polish minister of Foreign
Affairs compared the president of the Constitutional Tribunal to an “Ayatollah in Iran.”'® In
September 2016 the minister of justice warned that unless something was done the

Constitutional Tribunal would “block any changes that would cure the Polish judiciary”.'”

In December 2016, PiS struck the final blow. The term of the president of the Tribunal came
to an end. According to the Polish constitution an assembly of all judges, chaired by the
Tribunal’s incumbent vice president, was to make a proposal for a successor. Instead the PiS
majority in parliament adopted a law, creating a position not foreseen in the constitution: an
“acting president of the Tribunal.” It gave president Andrzej Duda the right to appoint this
“acting president.” Duda appointed Julia Przylebska, one of the judges elected by PiS in late
2015. She moved fast, bringing on board the three judges rejected by the previous court
president and the majority of judges, called a general assembly of judges on 20 December
2016, and — when a majority of judges objected — chaired a session where only six (PiS
appointed) judges elected her the permanent Tribunal president. Duda immediately swore in

Pawel Szaniawski, Klgtwa sledztwa w sprawie wyroku Trybunatu? Zrezygnowat kolejny prokurator,
Newsweek Polska, 24.4.2016, http://www.newsweek.pl/polska/remigiusz-krynke-rezygnuje-ze-sprawy-
publikacji-wyroku-tk.artykuly.384327.1 html.

Niepublikowanie wyrokéw TK: dokumenty z sledztwa, Helsinska Fundacja Praw Czlowieka,
30.11.2017, http://www.hthr.pl/nicpublikowanic-wyrokow-tk-dokumenty-z-sledztwa/.

Quoted in Wojciech Sadurski, How Democracy Dies (in Poland): A case study of Anti-constitutional
populist backsliding. p. 30.

1 Ibidem.

Adam Gaafar, Waszczykowski: Rzeplinski jest jak ajatollah z Iranu, podobnie jak caly Trybunal
Konstytucyjny, Natemat.pl, 10.3.2016, http://natemat.pl/173935,waszezvkowski-rzeplinski-jest-jak-
ajatollah-z-iranu-podobnie-jak-caly-trvbunal-konstytucviny.

Mateusz Wojtalik, PiS chce przejaé sady. Ziobro przyznaje: Jest jeden problem, Newsweek Polska,
10.9.2016, hitp://www.newsweek.pl/polska/zbigniew-ziobro-o-reformie-sadow-problemem-trvbunal-
konstvtucyiny.artykuly.396878.1 himl.
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Julia Przylebska.'® She, in turn, quickly forced the former vice president of the Tribunal to
take a holiday which lasted until his regular retirement later that year. She also changed the
composition of panels of judges, ensuring that PiS appointed judges had the majority in
panels judging controversial cases. When justice minister Zbigniew Ziobro claimed, without
evidence, in early 2017 that three other judges had been unconstitutionally elecied in 2010
and should therefore not participate in court proceedings, she obliged.

By early 2017 the Tribunal was firmly under PiS’s control. By June 2017 nine of the 15
members of the Tribunal had been appointed by PiS, including its president and vice
president. In early 2018, a pro-government Polish magazine declared Julia Przylebska person
of the year, arguing that she symbolised the “rebuilding of the justice system in Poland.” At
the award ceremony she was warmly congratulated and given flowers by PiS leader Jaroslaw
Kaczynski.

Having silenced the Constitutional Tribunal, the government announced its next ambitious
plans: to target how judges and prosecutors were trained; how ordinary courts operated; how
judges were promoted, disciplined and dismissed. The focus shifted to the National School of
Judges and Prosecutors (NSJP), the National Council of the Judiciary (NCJ), to ordinary
courts and finally to the Supreme Court. No stone in the structure of the judiciary would
remain unturned.

Dismantling judicial independence: four key laws

Law In force since
on the National School of Judges and Prosecutors June 2017
on Ordmmary Courts August 2017
on the National Council on the Judiciary March 2018
on the Supreme Court April 2018

Developments are now coming to a head. In April 2018 a new Law on the Supreme Court
entered into force. 40 percent of Supreme Court judges, including the court’s president, will
be forced to retire after 3 July 2018, before the end of their legal terms. This is a dramatic
blow to judicial independence. Only those judges of whom the Polish President approves may
stay on at his mercy. At the same time many more new judges are to be chosen by a National
Council of the Judiciary to staff two new super chambers inside the Supreme Court. In one
swoop most Supreme Court judges (some 70 out of 120) will be newly appointed. The two
new chambers will transform the court profoundly: one will be responsible for disciplinary
actions against judges; the other will be able to set aside final court judgements reached in the
past two decades as well as decide upon election disputes. Both will be filled completely with
new judges appointed by the National Council of the Judiciary, most of whose members PiS
replaced early in 2018 with its supporters.

The European Commission watched these developments with growing alarm. It stated in a
first Rule of Law recommendation in July 2016 that “there was a systemic threat to the rule of

Maciej Pach, Powolanie, ktérego nie bylo, Konstytucyjny.pl, 10.2.2017,
http://konstvtucyiny.pl/powolanie-ktorego-nie-bylo-maciej-pach/; Ewa Siedlecka, Prezes Przylebska
nielegalna? Zlamata przepisy, ktoére uchwalit PiS, Gazeta Wyborceza, 5.1.2017,

http://wyborcza.pl/7.75398.21204828. prezes-przylebska-nielegalna-zlamala-przepisy-ktore-
uchwalil html.
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law in Poland.”" It repeated this in December 2016.” A third Rule of Law recommendation
in July 2017 warned that “the situation of a systemic threat to the rule of law has seriously
deteriorated. ™' Indeed it has, and has continued to do so since.

PiS conlinues Lo argue that the reforms it promoles are both necessary and legitimate, taking
on a dysfunctional judiciary that is inefficient and slow. As the minister for justice argued in
February 2017: “In Poland we have the second highest number of judges in Europe per
100,000 inhabitants. We are on the top. We are also on the top when it comes to the
inefficiency, duration and expiration of cases.”** One problem with such claims is that
existing comparisons, such as the EU’s Justice Scoreboard, show a different picture. In 2017
the Polish judiciary was the 12™ most efficient system in Europe (among 28).% None of the
reforms curtailing the independence of courts are designed to address concerns over
mefficiency.

And then there is a second argument, which is not about efficiency but about the past. PiS
argues that too many of Poland’s judges started their work when Poland was a communist
country, representing a totalitarian mindset. In April 2017 minister Ziobro called for a radical
break with the “mentality and pathology of the communist elites” in the judiciary.** A
government White Paper published in early 2018 argued that the “Polish judiciary has never
accounted for its communist past. Only some of the most compromised judges of the Supreme
Court were expelled in 1990 — the majority in common courts remained unaffected.”’

In fact, in 1990 81 percent of judges of the Supreme Court were dismissed; all those
remaining were individually reviewed. Among the 82 judges in the Supreme Court in 2017
there were only 6 judges who had already worked at lower instance courts during the martial
law era (1981-1983); and with no individual proof of immoral behavior.”® The average age of
Polish judges in 2017 was 44.% Ironically, one of the leading authors of the recent changes is

European Commission, Rule of Law: Commission issues recommendation to Poland, 27.7.2016,
http://europa.ewrapid/press-release IP-16-2643 enhtm.

European Commission, Rule of Law: Commission discusses latest developments and issues
complementary Recommendation to Poland, 21.12.2016, http:/europa.ewrapid/press-release [P-16-
4476_en.him.

European Commission, European Commission acts to preserve the rule of law in Poland, 26.7.2016,
http://europa.ewrapid/press-release _IP-17-2161_ enhim.

Interview with Minister of Justice Zbigniew Ziobro (in Polish), 20.2.2017,

https://vod.tvp. pl/video/kwadrans-polityezny.20022017.28862463.

200 days are needed on average to resolve judicial disputes in Poland (compared to 100 days in
Luxembourg, 150 days in the Czech Republic, 320 days in France and 510 days in [taly). This put
Poland in 12 position among 28 EU member states. The same is true for the number of the pending
cases: with 4 pending cases per 100 inhabitants Poland is EU average. Source: European Commission,
The 2017 EU Justice Scoreboard, pp. 8-10,

https://ec.europa.ew/info/sites/info/files/justice scoreboard 2017 en.pdf.

TOP 7 cytatéw z wywiadu Ziobry dla “wSieci”: “Nie kryje, Ze planujemy bardzo powazne zmiany, jesli
chodzi o ksztalt Sgdu Najwyzszego™, Wpolityce.pl, 18.4.2017, https://wpolitvce.pl/polityka/336019-

top-7-cytatow-z-wvwiadu-ziobry-dla-wsieci-nie-kryie-ze-planujemy-bardzo-powazne-zmiany-jesli-

chodzi-o-ksztalt-sadu-najwyzszcgo.

Chancellery of the Prime Minister, White Paper on the reforms of the Polish justice system, 8.3.2018,
p- 1. https://www.premier.gov.pl/files/files/white_paper_en_-_executive summary.pdf.

Tustitia Polish Judges Association, Response of the Polish Judges Association [ustitia to the White
Paper on the Reform of the Polish Judiciary presented to the European Commision by the Government
of the Republic of Poland, 13.3.2018,
hittps://www.iustitia.pl/images/pliki/response_to_the_white_paper.pdf.

Leonid Bershidsky, Poland pitches Europe on its war on judges, Bloomberg, 26.2.2018,
https://www.bloomberg.com/view/articles/2018-02-26/poland-s-war-on-jud ges-faces-european-
backlash.
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PiS parliamentarian Stanistaw Piotrowicz, who had himself been a communist prosecutor
preparing indictments against dissidents during the martial law period.”® Now he argued that
Polish “judges do not follow the will of the people but defend their own interests.”” Other
statements by PiS leaders are reminiscent of communist justice, as when deputy minister of
Jjustice Lukasz Piebiak warned in February 2018:

“Judges should always be on the side of the state ... the conduct of judges is dangerous
when the judges turn against the legislative and executive authorities. A body of 10,000
judges will always have black sheep, whereas our task is for there to be as few as
possible, and to mercilessly eliminate those that are found.”>

Life as a Polish judge — the story of Adam

Imagine a young lawyer — let us call him Adam - interested in becoming a judge in Poland
today. Adam graduates from a Polish university this vear. He applies to be admitted to the
National School for Judiciary and Public Prosecution in Krakow.*

This school was established in 2009. At this moment it teaches 156 aspiring judges and
prosecutors.” It is completely controlled by the Ministry of Justice. The minister appoints all
members of the board supervising the content of education. He can veto appointments of
lecturers.™ He appoints 7 of 9 members of the examination committee. He also chooses the
school’s director. The current director, appointed in 2016, had been undersecretary of state in
the Ministry of Justice under Ziobro one decade ago.

The education of judges in the National School takes 36 months. Graduates are then
appointed by the minister of justice as junior judges for up to four years, a position
reintroduced by PiS in 2017. They can become junior judges in any of Poland’s 321 district
courts, deciding cases.’* In case Adam gains the minister’s confidence he can be granted the
right to work as a full judge before the end of his probation period.

While the position of junior judges had existed in the past it was abolished in 2007 by the
Polish Constitutional Tribunal, which argued at the time that junior judges were too

Kulisy kariery prokuratora Piotrowicza. “Jak mozna tak ludziom klamaé?”, TVN24, 15.11.2017,
https://www.tvn24 .pl/wiadomosci-z-kraju.3/czamo-na-bialym-kariera-stanislawa-

plotrowicza, 790243 html.

Piotrowicz o sedziach: Nie kierujg si¢ wolg narodu, tylko bronig wlasnych intereséw, Dziennik. Gazeta
Prawna 16.05.2017, http://wiadomosci.dziennik.pl/wydarzenia/artykuly/549884 piotrowicz-o-sedziach-
nie-kieruja-sie-wola-narodu-tylko-bronia-wlasnych-intereso .html.

Interview with Deputy Minister of Justice Lukasz Piebiak (in Polish), 13.2.2018,
http://wpolsce.pl/magazyn/2495-prosze-to-wyjasnic-ed vta-holdynska-rozmawiala-z-lukaszem-
piebiakiem-wiceministrem-sprawiedliwosci.

3 In Polish: KSSIP, https://www .kssip.gov.pl/.

32 Ruszyly aplikacje na s¢dziow 1 prokuratoréw 2018, Rzeczpospolita, 5.3.2018,
http://www.rp.pl/Aplikacjeegzaminy/303059952-Ruszyly-aplikacje-na-sedziow-i-prokuratorow-

2018 .html.

Stanislaw Skarzynski, Ustawa o Krajowej Szkole Sadownictwa to pigéset etatow sedziowskich dla ludzi
Ziobry, OKO.press, 13.3.2017, https://oko.press/ustawa-o-krajowe] -szkole-sadownictwa-piecset-
etatow-sedziowskich-dla-ludzi-ziobry/.

In Poland there are 321 district courts (sady rejonowe), 41 regional courts (sady okregowe) and 11
appelation courts (sady apelacyjne). See

https://pl.m. wikipedia.org/wiki/Struktura_s%C4%85d%C3%B3w powszechnych w_Polsce.

30

34

www.batory.org.pl ~www.esiweb.org

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06777543 Date: 08/14/2019



UNCLASSIFIED U.S. Department of State Gase Ng, F-2019-00364 Doc No. C06777543 Date: 08/14/2019

Via y , Inc.

9

dependent on the Minister of Justice, who not only appointed but could also dismiss them.*’
The European Court of Human Rights agreed in 2011, finding that the system of junior judges
violated the right to a fair trial.*

Aller his years as a junior judge Adam can apply 1o become a [ull judge. Unless the minister
of justice or the president of the respective court object the National Judiciary Council can
recommend Adam to the President of Poland. The ultimate decision is up to the president.

In January 2018 there were 408 vacancies in Polish courts, positions which have not been
filled during the last two years.”” In the past barristers and law professors would have
competed with Adam for positions as judges. Following the new law on the National School
from June 2017 graduates of the School are preferred as future judges as soon as they pass the
final exam.

Once Adam becomes a full judge his future career continues to depend on the Minister of
Justice in many ways. A new law on courts, which entered into force in August 2017, allowed
the minister to dismiss 194 of 730 court presidents and their deputies during a period of six
months without giving any justification.”® Even now the Minister retains the right to replace
court presidents unless blocked by a two-third majority in the National Council of the
Judiciary (NCJ). This gives the minister huge influence over all court presidents, who in turn
have a lot of influence over other judges. Adam’s court president can move him from one
section of the court to another without consulting him, decides about holidays, the assignment
of assistants, and the workload. The Law on Courts introduced a “new disciplinary hierarchy™
among court presidents, with the Minister of Justice on top of a pyramid, grading regular
reports by court presidents and increasing and decreasing their allowances as a result ... a
“platant interference with judicial independence.”

Another key role is played by the National Council for the Judiciary, which influences
Adam’s appointment, assessment, promotion and disciplinary proceedings. The nature of the
National Council changed dramatically when a new law entered into force in March 2018,
Before then 15 of its 25 members were judges chosen by other judges. Of the other ten, one
was the representative of the President, one the Minister of Justice, six parliamentary deputies
as well as the presidents of the Supreme Court and the Supreme Administrative Court ex
officio.

In March 2018 the terms of all 15 serving judges-members were prematurely terminated, to
be replaced by 15 judges-members chosen by the parliamentary majority. In the end only 18
judges were even put forward for the NCJ as candidates. All opposition parties but one
boycotted the election of these new NCJ members in parliament. 267 deputies voted for nine

= Wyrok z 24 pazdziernika 2007 1., Sprawowanie wladzy sgdownicze] przez asesordéw, Trybunat

Konstytucyjny, http:/trybunal. gov.pVfilcadmin/content/omowicnia/SK_7_06_PL,.pdf.

Helsinska Fundacja Praw Czlowieka, Wazne orzeczenia ETPCz w polskich sprawach, 15.6.2011,
http://www.hthr.pl/wazne-orzeczenia-etpez-w-polskich-sprawach-3/.

Malgorzata Kryszkiewicz, Konkursy odblokowane. Coraz wigce] wakatow w sadach rejonowych,
Gazeta Prawna, 28.2.2018, http.://prawo.gazetaprawna.pl/artykuly/1 107588 wakatv-w-sadach-
rejonowych. itinl. According to other sources there were even 800 vacancies in spring 2018.
Rozmiary czystek w sgdach (liste nazwisk) ujawniajg sedziowie, Monitor Konstytucyjny, 17.5.2018,
http:/monitorkonstytucyjny.ewarchiwa/3982.

Wojciech Sadurski, How Democracy Dies (in Poland): A Case Study of Anti-Constitutional Populist
Backsliding, p 43
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judges-candidates nominated by PiS and for six by the group of the party Kukiz 15.* In this
way a political majority — with 21 of 25 members in the NCJ chosen by the legislature — will
determine the future careers of all Polish judges.*'

During his career Adam will need to avoid falling foul of the Minister of Justice for another
reason. The new law on courts grants the Minister of Justice exiensive compelences in
disciplinary proceedings.* He can appoint a special disciplinary prosecutor to whom the
minister gives personal instructions.* All members of a disciplinary first instance court are
also nominated by him. The law allows the use of evidence obtained without judicial control
and even in violation of laws, including telephone tapping. Ombudsman Adam Bodnar noted
that the extensive disciplinary powers of the minister might have “a chilling effect on

judges™.*

A recent case in North Eastern Poland highlights the dangers of such a concentration of
powers. On 4 March 2016 a group of citizens staged a political protest during an exhibition
opening used by Pi$ as an electoral campaign event before a Senate election two days later.
They were prosecuted for “disturbing the public order.” In January 2017 a judge at the
responsible first instance district court, Dominik Czeszkiewicz, found the protestors not
guilty. The case went to the second instance court. It later became public that the responsible
Judge met the deputy minister of justice in secret before he overturned the not guilty verdict,
ordering a re-examination of the case.*® Another first-instance judge found the protesters not
guilty a second time. The second-instance judge, however, was promoted by the minister of
Justice to be the next president of the regional court. He immediately opened a disciplinary
case against Czeszkiewicz on an unrelated matter, accusing him of having conducted another
interrogation with undue delay.*’

In January 2018 deputy Minister of Interior Jarostaw Zielinski, who was among the
politicians at the museum opening, explained in a radio interview that judge Czeszkiewicz
had “encouraged the breaking of the law™ by issuing the verdict finding the protestors not
guilty.** An assembly of judges in Krakow warned in February 2018 that initiating these

4 Kandydaci do KRS z poparciem PiS 1 Kukiz’15 — lista, Rzeczpospolita, 2.3.2018,

http://www.ap.pl/Sedziowie-i-sad y/303029950-K andydaci-do-KR S-z-poparciem-P1S-1-K ukiz] 5---
lista.html. Kukiz’15 is an opposition party which often supports government’s legislative initiatives.

12 of 15 new judges in the National Council of the Judiciary had been recently appointed by the current
Minister of Justice to administrative positions in their courts (during the 6 months period when he had
the right to exchange presidents of courts without any justification) or were judges seconded to the
Ministry of Justice. Source: Patryk Wachowiec, Minister Ziobro — nowa KRS. Mapa powigzan, FOR,
20.2.2018, https://for.org. pl/pl/a/5775 nowa-krs-zalezna-od-ministra-sprawiedliwosci-mapa-powiazan.
‘The Minister of Justice can file a binding objection to a decision by a disciplinary proceedings
representative not to initiate disciplinary proceedings. Art. 114 paragraph 9 of the Law on the System of
Ordinary Courts.

Malgorzata Kryszkiewicz, Zbigniew Ziobro, sedzia wszystkich sedziéw. Postgpowania dyscyplmarne w
rekach politykéw, Gazeta Prawna, 27.3.2018, http://prawo. gazetaprawna pl/artykuly/1112119.nowa-
ustawa-o-sn-postepowanie-dyscyplinarne-wobec-sedziow.html.

Adam Bodnar, Europe can save Poland from darkness, Politico, 9.4.2018,
https://www.politico.cw/article/poland-judiciary-rule-of-law-curope-must-intervene/.

“To nie miejsce na wiec!”. Awantura na otwarciu wystawy o gen. Andersie, 4.3.2016,
https://’www.tvn24.pl/wiadomosci-z-kraju. 3/krzyki-na-otwarciu-wystawy-o-gen-andersie 6246 50 . html.
Mariusz Jatoszewski, Sedzia, ktoéry uniewinnit dzialaczy KOD, ma zarzuty dyscyplinarne. Bo rzekomo
zle sgdzi, OKO.press, 20.4.2018, https://oko.press/sedzia-ktory-umewinnil-dzialaczy-kod-ma-zarzuty-
dvscyplinarne-bo-rzekomo-zle-sadzi/.

Mariusz Jatoszewski, Sedzia, ktory uniewinnit dzialaczy KOD, ma zarzuty dyscyplinarne. Bo rzekomo
7le sadzi, OKO.press, 20.4.2018, https://oko.press/sedzia-ktory-uniewinnil-dzialaczy-kod-ma-zarzuty-
dyscyplinarne-bo-rzekomo-zle-sadzi/.

Interview with Jarostaw Zielmski (in Polish), 2.1.2018, https://radioS.com.pl/pierwszy-gosc-w-2018/.
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disciplinary proceedings was “retaliation for an earlier judgement rendered by judge Dominik
Czeszkiewicz. ™ In April 2018 Czeszkiewicz was charged by the disciplinary prosecutor with
misconduct. The case is still open. If found guilty Czeszkiewicz might be removed from the
bench.

In the past a judge like Czeszkiewicz would have faced disciplinary charges before an
independent disciplinary court whose members would have been appointed by the National
Council of the Judiciary. According to the new law on the Supreme Court (in force since 3
April 2018), if found guilty a judge will have to appeal to the Supreme Court. There, from
July 2018, all disciplinary cases will be decided by a newly established disciplinary chamber
whose judges are appointed by the new National Council of the Judiciary. There will also be
lay judges, members of the public who do not need any legal training, chosen by the Senate,
the upper chamber of parliament, where PiS has an absolute majority. This disciplinary
chamber will be an entirely new body, independent from the rest of the Supreme Court, with
its own president and budget and entirely composed of new judges. The new law on the
Supreme Court includes no less than 580 references to disciplinary measures. And it is not
only judges, such as Adam, who must fear this new disciplinary system. Other judicial
professionals, such as barristers, may face disciplinary procedures before this new chamber as
well.

Let us assume that Adam manages to navigate this system — he passes his exams at the
National School, gets appointed junior judge, is promoted and assessed positively, gets on
with the court presidents chosen and avoids disciplinary procedures. He thus reaches the
retirement age of 65. He will then again be dependent on the new National Council of the
Judiciary which decides whether he may keep working for a few more years “if this is
justified by the interest of the judiciary system or other important interests of society.”° If
Adam should ever become a Supreme Court judge this decision would be taken by the Polish
president.

In short: the minister of justice has power over his education, over his appointment as a junior
judge, over his court presidents who manage his work; the minister can punish him and has a
lot of influence in disciplinary cases. The Minister is a member of the NCJ and a
parliamentarian of the governing majority, which chooses the majority of NCJ members. He
1s also, since the law changed in February 2016, both Minister of Justice and General
Prosecutor in charge of all prosecutions. In 2016, at a time when the Constitutional Tribunal
was checkmated, the ability of the Minister/General Prosecutor to interfere in and direct
specific prosecutions was strengthened. It is hardly surprising that the Venice Commission
found this unprecedented concentration of powers troubling:

“Taken together, the merger of the office of the Minister of Justice and that of the Public
Prosecutor General, the increased powers of the Public Prosecutor General vis-a-vis the
prosecution system, the increased powers of the Minister of Justice in respect of the
judiciary (Act on the organisation of Common Courts) and the weak position of checks to
these powers (National Council of Public Prosecutors) result in the accumulation of too
many powers for one person.””'

4 Resolution of the Assembly of Representatives of Judges of the Regional Court in Krakéw of 26

February 2018, 10.3.2018, http:/konstytucyiny.pl/resolution-of-the-assembly-of-representatives-of-
judges-of-the-regional-court-in-krakow-of-26-february-2018/. An assembly of judges at the appeals
court in Krakéw shared the same opinion in its resolution No 4 of 16 April 2018.

5 Article 69 of the Law on the ordinary courts from 12.4.2017.

31 Venice Commission, Opinion No. 892 / 2017, 11.12.2017, Paragraph 115,
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL.-AD(2017)028-¢.
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It 1s easy to imagine how in the polarised world of Polish politics, where the opposition is
regularly accused of committing national treason and where critics are often described as
enemies, such powers might be used. After all, Zbigniew Ziobro, the current minister and
general proseculor, was minister of justice belore (2005-2007). In 2007 the Economist noted
Ziobro’s “fondness for announcing investigations and arrests at press conferences, and his
enthusiasm for setting his prosecutors on to political opponents,” warning then that Ziobro
had “little regard for the separation of powers or for due process.”** That year, following the
arrest of a doctor accused of corruption, Ziobro declared at a press conference before any trial
had even started that “nobody will be killed by this guy anymore.” In 2017, after a court
exonerated the accused a prosecutor immediately initiated an investigation against the person
providing legal expertise in the case.™

Watchdogs without teeth

PiS managed to turn the Polish system of justice upside down without a constitutional
majority in parliament. It did so despite strong domestic opposition. How was this possible?

The Constitutional Tribunal objected for a year and was ignored, until its composition was
changed. The Supreme Court objected for more than two years and was ignored too; it will
soon see most of its judges newly appointed. The National Council of the Judiciary objected
until most of its members were dismissed and replaced. The Polish Ombudsperson keeps
raising concems. He has already been threatened by the PiS majority and by the (unlawfully)
appointed new vice-president of the Constitutional Tribunal.>* Concems have also been raised
by associations of judges, associations of lawyers, bar associations, the opposition in
parliament and many civil society organisations. In the end none of these were able to stop the
legal bulldozer of PiS. In the face of determination and ruthlessness domestic checks
collapsed like a house of cards. Criticism was presented as treason in media supporting the
governmcseglt. The opposition in parliament was presented as unpatriotic. Critical NGOs were
attacked.

Domestic opposition failed to have an impact until now. The same is true for international
watchdogs and organisations. Poland signed the Paris Declaration on a new Europe in 1990,
joined the Council of Europe in 1991 and became member of the EU in 2004, All these
institutions have rules requiring respect for fundamental rights and the rule of law. All have
been toothless until now. This raises a troubling question: what is the benefit of European
conventions, treaties and courts when they cannot defend the independence of courts in the
face of such a blatant attack?

There has been no shortage of analyses. In January 2017 the European Network of Councils
for the Judiciary (ENCJ) found that recent changes were in violation of basic values:

52
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Bad habits, 27.9.2007, Economist, https://www.cconomist.com/nodc/9867255/print.

Mariusz Jatoszewski, Sad oczyscil doktora G. Prokuratura Ziobry nie odpuszeza: $ciga bieglego, ktory
wystgpil w tej sprawie, OKO press, 1.6.2016, https://oko.press/sad-oczyscil-doktora-g-prokuratura-
ziobry-odpuszeza-sciga-bieglego-ktorv-wystapil-tej-sprawie/.

“Sprzeniewierza sig slubowaniu”. Muszynski podpowiada, jak odwola¢ Rzecznika Praw
Obywatelskich, 5.5.2018, https.//www.tvn24.pl/wiadomosci-z-kraju,3/rzecznik-praw-obywatelskich-
trybunal-Konstytucyjny-i-ustawa-antyterrorystyczna. 834607 himl.

Jedrzej Bielecki, Szymanski: Srodowiska prawnicze blokuja porozumienie z Bruksela, Rzeczpospolita,
7.5.2018, http:/www.rp.pl/Politvka/305079922-Szymanski-Srodowiska-prawnicze-blokuja-
porozumienie-z-Bruksela. html.
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“The ENCIJ standards are not met m several fields. These standards are not developed to
serve the interests of the judiciary. The standards simply reflect the shared principles and
values of the EU Member States which guarantee a proper functioning of a democratic
systems based on the Rule of Law.™®

In April 2017 the Consultative Council of European Judges (CCJE) concluded that “the pre-
term removal of the judges currently sitting as members of the National Council of the
Judiciary is not in accordance with European standards on judicial independence.™’

In May 2017 the OSCE’s Office for Democratic Institutions and Human Rights (ODIHR)
1ssued a strong opinion warning that the independence of the judiciary was jeopardised by
changes “threatening the independence of the Judicial Council, and as a consequence, judicial
independence overall as guaranteed by Article 173 of the Constitution.”® In July 2017 the
Council of Bars and Law Societies of Europe (CCBE) addressed a letter to president Andrzej
Duda urging him to veto the laws then already adopted:

“Violating or threatening the autonomy and independence of courts is not only an internal
problem of Poland. It has consequences for international legal community as well and
affects directly the application of European Union law.”>

Duda did veto two of the three laws. It soon became clear that this above all to buy time: the
Polish parliament later adopted these same laws again following only cosmetic changes and
Duda signed them. In October 2017 UN Special Rapporteur for the Independence of Judges
and Lawyers Diego Garcia-Sayan issued a scathing opinion following a mission to Poland.*
In December 2017 he concluded bitterly that Poland experienced “a vicious attempt to place
the whole judicial system under the control of the executive and legislative branches. "

Meanwhile, in November 2017, the European Parliament adopted a resolution: it “believes
that the current situation in Poland represents a clear risk of a serious breach of the values
referred to in Article 2 of the TEU.” Finally, in December 2017 the Venice Commission
issued another opinion which found that changes “puts at serious risk™ the independence of all
parts of the Polish judiciary. It referred to similarities with the former Soviet system of justice
no less than five times:

3 ENCJ’s opinions on the draft laws in Poland, European Network of Councils for the Judiciary,

30.1.2017, https://www.encj.ew/articles/96.
Opinion of the CCJE Bureau following the request of the Polish National Council of the Judiciary,
7.4.2017, http://krs.gov.pl/admin/files/rp201 3/opinia%20¢¢ie%20en%201%20april%202017.pdf.
Final opinion on draft amendments to the act on the National Council of the Judiciary and certain other
acts of Poland, OSCE, 5.5.2017, https://www.osce.org/odihr/315946?download=true.
¥ CCBEInfo, #64, Tuly-August 2017,
http://www.ccbe.euw/fileadmin/speciality distribution/public/documents/Newsletter/CCBEINFOQ64/EN
newsletter_64.pdf.
60 Preliminary observations on the official visit to Poland (23-27 October 2017), OHCHR,, 27.10.2017,
http://www.ohchr.org/IIN/Newsl[ivents/Pages/DisplayNews.aspx?NewsID=22313& LangID=[:.
Poland reforms are part of plan that severely undermines independence of judiciary, says UN Special
Rapporteur, OHCHR, 22.12.2017,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=22564& LangID=E.
Resolution of 15 November 2017 on the situation of the rule of law and democracy in Poland, European
Parliament, 15.11.2017,
http://www.europarl.europa.ew/sides/getDoc. do?type=T A&language=EN&reference=P8-TA-2017-
0442.
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“The proposed Polish system is not entirely identical to the old Soviet system but has a
lot of similarities with it ... in one respect the proposed system is even worse than its
Soviet predecessor.”®

6 Venice Commission, Opinion No. 904 / 2017, 11.12.2017,
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)031-¢.
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The Polish cat and the European mouse

All these criticisms went unanswered and had no impact on policy. So far, the same is true for
the warnings from the European Commission.

Recent years made obvious that the tools at the disposal of the Commission are weak, almost
inviting any government determined to violate principles to play cat and mouse with the
Commission: a “rule of law dialogue™, established in order to “prevent escalation of systemic
threats to the rule of law™, relies on a counterpart interested in avoiding escalation. It is a slow
mechanism: first assessments and an opinion are to be published, then recommendations, then
a follow-up to these. None of this could stop the PiS juggemaut.

The Polish government made clear to the Commission how little it took it seriously. In the
first recommendation in July 2016 the Commission invited the government to solve the
problems identified within three months. In its reply three months later the Polish
government “disagreed on all points ... and did not announce any new measures.”™ In the
second recommendation in December 2016 the Commission invited the government to solve
the identified problems as a matter of urgency within two months. In its reply two months
later the Polish government “disagreed with the assessments set out in the recommendation
and did not announce any new action to address the concerns.” In the third recommendation
in July 2017 the Commission invited the government to solve the problems identified within
one month. In its reply one month later the Polish government “disagreed with all the
assessments set out in the recommendation and did not announce any new action to address
the concerns.”

Timmerman's struggle

In 13 January 2016 the European Commission launches a procedure for the protection of
the rule of law towards Poland (dialogue).

On 1 June 2016 the Commission adopts a negative opinion on the rule of law in Poland.

On 27 July 2016 the Commission issues the first recommendation on the rule of law in
Poland. It issues a warnmg that “there was a systematic threat to the rule of law in
Poland”.

On 21 December 2016 the Commission issues the second recommendation on the rule of
law in Poland.

On 26 July 2017 the Commission issues the third recommendation on the rule of law in
Poland.

On 20 December 2017 the Commission triggers Article 7(1) of the TFEU against Poland.
The Commission brings a complaint against Poland to the Court of Justice of the
European Union in relation to the Law on the Ordinary Courts Organisation.

On 20 March 2018 Commission vice president Frans Timmermans notes that the 94-page
response from Warsaw simply restates the government’s position.

European Commission, Reasoned Proposal under Article 7(1) for a Council Decision regarding rule of
law in Poland, 20.12.2017, p. 6,
http://ec.europa.ew/newsroom/just/document.cfm?action=displav&doc_id=49108.
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While the Commission struggled, the Council and member states looked on. A Council
meeting in May 2017 noted:

“There was broad agreement within the Council that the rule of law is a comumon
interest ... Member states call on the Polish government to resume the dialogue ... and
look forward to being updated.”

The next Council meeting in September 2017 concluded in exactly the same manner:

“There was broad agreement on the fact that the rule of law is a common interest and a
common responsibility and on the need for Poland and the Commission to engage in a
dialogue in order to fmd a solution.”

While the Commussion finally triggered Article 7 in December 2017 one third of member
states could have triggered Article 7 as well. Member states were aware of the detailed
analyses by the Commission. They chose not to act.

This is the background against which to assess recent negotiations between Warsaw and the
Europecan Commission. On 8 December 2017 Mateusz Morawiecki, an anglophone ex-
banker, became Polish prime minister.> On 9 January Morawiecki met Commission President
Jean Claude Juncker.” Juncker declared then that he looked forward to “making progress by
the end of February.”® On 14 February Juncker repeated: “I think there is a good chance the
Polish positions will move toward ours.”®® On 18 March German chancellor Angela Merkel
visited I6’901and and explained: “I hope that the issue of Article 7 proceedings ... can be
settled.”

There was no progress and nothing was settled. On the contrary: the President signed the laws
on the National Council of the Judiciary and on the Supreme Court on 21 December 2017, just
a few hours after the Commission triggered Article 7. A Polish government White Book
explaining on 8 March that triggering of Article 7 was “groundless.” The judges-members of
the NCJ were dismissed in April 2018, when the new law on the Supreme Court also entered
into force.

Nonetheless, some in the Commission did not give up. On 3 April Juncker announced that he
viewed promises of concessions by the Polish government “with a lot of sympathy.” In early

Christian Davis, Poland’s prime minister sacks ministers in move to mend ties with EU, Guardian,

9.1.2018, https://www.theguardian.com/world/201 8/jan/09/poland -prime-minister-dismisses-senior-
cabinet-members-law-and-justice-relations-eu-mateusz-morawiecki.

Barbara Bodalska, Polish PM Morawiecki to meet Juncker over dinner for the first time, Euractiv,
9.1.2018, https://www.euractiv.com/section/justice-home-affairs/news/polish-pm-morawiecki-to-meet-
juncker-over-dinner-for-the-first-time/.

Martin Banks, Juncker and Polish leader meet in “friendly™ atmosphere, The Parliament Magazine,
10.1.2018, https://www.theparliamentmagazine.ewarticles/news/juncker-and-polish-leader-meet-

friendly-atmosphere.
Robert-Jan Bartunek, EU’s Juncker says “good chance™ of rapprochement with Warsaw, Reuters,

14.2.2018, https://www.reuters.com/article/us-cu-poland-juncker/eus-juncker-says-good-chance-of-
rapprochement-with-warsaw-idUSKCN1FYIMR.

Pawel Sobczak, Marcin Goettig, Merkel hopes Poland can satisty EU concerns over judicial reform,
Reuters, 19.3.2018, https://www.reuters.com/article/us-germany-poland/merkel-hopes-poland-can-
satisfv-eu-concerns-over-judicial-reform-idUSKBN1GU11M.

Florian Kellermann, Polen will Justizreform nachbessemn, Deutschlandfunk, 3.4.2018,

http://www.deutschlandfunk.de/streit-mit-der-eu-polen-will-justizreform-
nachbessern.795.de.html?dram article _id=414611.
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May the Financial Times and other international media wrote that “Poland offers fresh
concessions to the EU over legal reforms.””" They referred to “concessions” presented by the
Polish government on 22 March.” A closer look reveals that these did not change anything to
preserve the independence of Polish courts.

The government agreed to publish three verdicts of the constitutional court from 2016 (all of
them declaring that PiS’s changes in the constitutional court had violated the Polish
constitution). However, this would not mean that the verdicts would be implemented. Instead,
the government would declare that the rulings of the court were issued under violation of the
law.” On 21 May the rulings were still not published. But even if they were, nothing would
change.

The government accepted that both male and female judges would retire at the same age (65).
This is positive; however, it does not stop the mass early retirements of Supreme Court judges
in July 2018. The government also accepted that the minister of justice would after all not be
able to remove court presidents without any justification (it was possible between October
2017 and March 2018). Instead, the minister needs to ask for the opinions of the college of
Judges of the respective court and of the NCJ. However, his decision to dismiss a court
president can be prevented only if the NCJ opposes it with a 2/3 majority of votes. In the
meantime (in March 2018) the NCJ was completely restructured and is now controlled by
members chosen by PiS.

The government tweaked its idea that already closed court cases might be reopened before a
new chamber of the Supreme Court (to be staffed with new judges). Now only two
institutions will be able to introduce such extraordinary appeals: the Ombudsperson and the
minister of justice.”*

Finally, the Commission had demanded that the government refrain from actions which
would undermine the legitimacy of the judiciary. The opposite has happened, as seen with
cases like the one of judge Czeszkiewicz as well as the state-financed campaign “Fair Courts™
aiming to discredit judges.”

Foreign Minister Jacek Czaputowicz was open about the point behind these cosmetic
“concessions” on 4 May: “We want to show some openness to the Commission’s demands in

n James Shotter, Evon Huber, Poland offers fresh concession to EU over legal reforms, Financial Times,

3.5.2018, https://www.ft.com/content/8311fe36-4eda-11e8-a7a9-37318e776bab. See also Der Standard,
Polen will in Justizstreit mit EU teilweise nachgeben, 4.5.2018,
https://derstandard.at/2000079178721/Polen-will-im-Justizstreit-mit-der-E U-teils-nachgeben: Marcin
Goettig, Pawel Sobcezak, Poland plans new concessions to EU over contested court reforms, Reuters,
4.5.2018, https://uk.reuters.com/article/uk-eu-poland/poland-plans-new-concessions-to-eu-over-
contested-court-reforms-idUKKBN11524B.

Poland plans concessions on judicial reforms to assuage EU concerns — lawmaker, Reuters, 22.3.2018,
https://uk.reuters.com/article/uk-cu-poland-judicial/poland-plans-concessions-on-judicial-re forms-to-
assuage-eu-concerns-lawmaker-idUKKBN1GY20U.

“Mata niespodzianka od klubu PiS”. Rzad opublikuje wreszcie nickorzystne dla PiS wyroki TK, Gazeta
Wyborcza, 22.3.2018, http://wiadomosci.gazeta.pl/wiadomosei/7.114884.23177621 1zad-opublikuje-
wreszeie-niekorzystne-dla-pis-wyroki-tk-projekty. html.

The bill introducing these changes still needs to be signed by the President. The extraordinary appeal is
already in force as adopted in the original law on the Supremne Court.

Ewa Siedlecka, Grillowanie sedziéw, Polityka, 16.05-22.05.2018. The Polish National Foundation to
launch its “Fair Courts” campaign abroad, TVN24, 31.10.2017, https://www.tvn24.pl/tvn24-news-in-

english,157.m/the-polish-national-foundation-to-launch-its-fair-courts-campaign-abroad. 786067 html.
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order to close this case and deal with other important European matters like the budget.”® This
should surprise no one. The White Book presented on 8 March 2018 was unapologetic.”” On
22 March the Polish prime minister was equally blunt:

“The essence, the most important elements of the reform remain untouched. At the same
time we are looking at what would allow the other side to say: Oh, one can reach a
compromise with Poland.””®

The Polish Secretary of State for EU affairs told a German radio on 3 April: “We make a
concession regarding issues which do not play any central role in the judiciary system.””

The Polish government can also rely on allies in other EU member states. Hungarian prime
minister Viktor Orban repeatedly assured Kaczynski that Hungary would use its veto power
to prevent any sanctions under Article 7, if the procedure ever got that far. The two leaders
flaunted their alliance publicly. On 7 September 2016, Kaczynski and Orban gave a joint
press conference in Southern Poland. The Financial Times reported some of their statements:

“Orban: ‘There is a saying in Hungary that if you trust somebody, we say “you can steal

horses together”.” Kaczynski: ‘There are a few stables, and one particularly large one
called the EU, where we can steal horses with Hungarians.”*"

The leaders of PiS ignored the advice of the Venice Commission, the Parliamentary Assembly
of the Council of Europe (PACE), ODIHR, the UN, international legal NGOs and the
European Commission. They know what they want. They managed to prevail in the face of
the combined opposition of most of the legal establishment and all courts in Poland. Ruthless
determination had worked. It 1s a rational expectation from PiS that it will continue to do so.

The Court and the Commission — what to do now

The European Commission has asked the member states to state clearly that they are
concerned about the collapse of the rule of law in Poland. Member states are to urge Poland to
restore the independence of the Constitutional Tribunal and to ensure that the law on the
Supreme Court, on ordinary courts, on the National Council for the Judiciary and on the
National School for judges and prosecutors are amended. The leadership of PiS has instead
made clear its objective: to carry out its reconstruction of society and of all public institutions.
As PiS leader Kaczynski put it in January 2018:

e Marcin Goettig, Pawel Sobczak, Poland plans new concessions to EU over contested court reforms,

Reuters, 4.5.2018, https://uk.reuters.com/article/uk-eu-poland/poland-plans-new-concessions-to-eu-
over-contested-court-reforms-idUKKBN11524B.

Tomasz Bielecki, Premier Morawiecki przedstawil w Brukseli “bialg ksiege” ws. TK 1 sgdoéw. Ani
kroku wsteez, Gazeta Wyborcza, 8.3.2018, http://wyboreza.pl/7.75399.23117570.premicr-morawiccki-
przedstawil-w-brukseli-biala-ksiege-ws.html.

Marcin Goettig, Polish PM — concessions to IIU will preserve essence of judicial reforms, Luronews,
23.3.2018, http://www.curonews.com/2018/03/23/polish-pm-concessions-to-eu-will-preserve-essence-
of-judicial-reforms.

Florian Kellermann, Polen will Justizreform nachbessern, Deutschlandfunk, 3.4.2018,
http://www.deutschlandfunk.de/streit-mit-der-eu-polen-will-justizreform-
nachbessern.795.de.html?dram article id=414611.

Duncan Robinson, Horse stealing in Warsaw, Budapest and Brussels, Financial Times, 7.9.2016,
http://blogs.ft.com/brusselsblog/2016/09/07/horse-stealing-in-warsaw-budapest-and-brussels/.
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“Poland will not make any concessions in its dispute with the European Union over the
country’s judicial reforms ... The program of deep changes in our country will not slow
down, on the contrary — there cannot be any talk about reaching an agreement with
powers that for years treated Poland as their own private loot.”™

It is a matter of a few more weeks before the reconstruction of the Polish judicial system will
be complete by July, while Poland’s prime minister tells other EU leaders that the dispute
with the European Commission is just a “misunderstanding™:

“All year, we have struggled with the widespread misunderstanding of our plans to
reform Poland’s deeply flawed judicial structure ... It is time for us to explain ourselves
better, because our cause is just.” *

So what is to be done? Here are a number of concrete steps that can be taken now.

First, the European Commission must not withdraw the infringement procedure it initiated on
20 December 2017 on the law on the ordinary courts.

Second, the European Commission, based on the Article 258 of the Treaty on infringement
procedures, should take the law on the Polish Supreme Court to the CJEU for violating the
fundamental EU principle of independence of courts, enshrined in the EU Treaty and the
Charter of Fundamental Rights of the EU.® The CJEU has recently stated that it has the right
to assess threats to the independence of national courts. In a recent landmark verdict on
salaries of Portuguese administrative court judges (C-64/16 Associag¢do Sindical dos Juizes
Portugueses) the CJEU argued that it had the right to assess whether courts in member states
operated in line with common EU rule of law principles:

“The European Union is a union based on the rule of law i wlich individual parties have
the right to challenge before the courts the legality of any decision or other national
measure relating to the application to them of an EU act ... It follows that every Member
Statc must cnsurc that the bodics which, as ‘courts or tribunals’ within the mcaning of EU
law, come within its judicial syslem in the fields covered by thal law, meel the
requirements of effective judicial protection . ..

The concept of independence presupposcs, in particular, that the body concerned
exercises its judicial functions wholly autonomously, wilthout being subjecl (o any
hierarchical constraint or subordinated to any other body and without taking orders or
instructions from any source whatsoever, and that it is thus protected against external

81 Kaczynski: Nie zmieniamy kursu, Gazeta Polska Codziennie, 26.1.2018, https://gpcodziennie.pl/79632-

kaczynskiniezmieniamvkursu.html.

Mateusz Morawiecki, Why my government is reforming Poland’s judiciary, Washington Examiner,
13.12.2017, https://www.washingtonexaminer.com/prime-minister-mateusz-morawiecki-why-my-
government-is-reforming-polands-judiciary/article/2643279. He continued: “In the 1989 Roundtable
Talks between Poland’s Communists and the democratic opposition, then-president General Wojciech
Jaruzelski — the man who ran Poland’s martial law government for the Sovicts — was allowed to
nominate an entirely new bench of Communist-era judges to staff the post-communist courts. These
judges dominated our judiciary for the next quarter century. Some remain in place.”

Article 258: “If the Commission considers that a Member State has failed to fulfil an obligation under
the Treaties, it shall deliver a reasoned opinion on the matter after giving the State concerned the
opportunity to subrmit its observations. the State concerned does not comply with the opinion within the
period laid down by the Commission, the latter may bring the matter before the Court of Justice of the
European Union.” See also: Maciej Taborowski, CJEU Opens the Door for the Commission to
Reconsider Charges against Poland, Verfassungsblog, 13.3.2018, https.//verfassungsblog.de/cjeu-opens-

the-door-for-the-commission-to-reconsider-charges-against-poland/.
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interventions or pressure liable to impair the independent judgment of its members
and to influence their decisions.”™*

Two provisions in the new law on the Supreme Court, which entered into force in April 2018,
clearly violate these principles: the enforced early retirement of judges before the end of their
tenure and the discretionary power of the President of Poland to allow them to continue to
work after retirement (twice for 3 vears) without any clear criteria or any possibility to
appeal * Stopping the dismissal of dozens of judges of the Supreme Court on 3 July is of
utmost importance. Otherwise the parliamentary majority will be able to install around 70
new judges and form the majority in the new Supreme Court at one stroke. Once the new
judges are in place, their nomination will not be reversible even by a new government.

In accordance with the rules for infringement procedures the Commission should send a
notification letter to Warsaw, calling on it to amend or repeal the laws. In the letter the
Commission would give the government two weeks to respond, instead of the usual two
months. This shortening of the deadline would be easily justified by the fact that the
Commission has repeatedly and in detail informed Warsaw about its reservations regarding
the law as part of the rule of law supervision and sanction procedures. If the government does
not change the provisions listed in the notification letter the Commission should send a
reasoned opinion to the government on the violation of EU law by Poland. The government
will be given a two-week response period.*® Then the case will be dealt with by the CJEU.

At the same time the European Commission should file a motion for interim measures to
suspend the application of the regulations on the dismissal of retired judges until the case has
been decided on by the CJEU. This is possible within the framework of the infringement
procedure if the application of the disputed law gives rise to practically irreversible effects.
The forced early retirement of dozens of sitting judges is undoubtedly such a case. This move
might still prevent the demolition of the Supreme Court.

The recent CJEU verdict on the Portuguese administrative court from February 2018 opened
the door for a ruling by the Luxembourg court on recent changes to the Polish judicial system.
The main challenge is that the Commission acts quickly. A motion needs to be filed until the
beginning of June — which means in the coming days. If it does not happen by then, it will be
too late to stop the dismissal of judges.

At the same time the CJEU in Luxembourg will need to issue a verdict on the Irish case
brought by Judge Aileen Donnelley in March 2018. When it submits its own position to the
court the Commission should support the judgement of the Irish judge, which is based on its
own analysis of the situation in Poland.

8 Judgment on Associagdo Sindical dos Juizes Portugueses v Tribunal de Contas, CJEU, 27.2.2018,

http://curia.europa.eu/juris/document/document.jsf?text=& docid=199682 &pageIndex=0& doclang=L[N
&mode=lst&dir=&occ=first&part=1&cid=545683.

Piotr Buras, Katarzyna Pelczynska-Nalecz, Nasz trybunal w Unii, Gazeta Wyborcza, 25.5.2018,
http://wyborcza.pl/7.75968,2344963 5 .nasz-trybunal-w-unii-zostaly-dwa-tygodnie-na-obrone-
ni¢zaleznych.htm].

Joanna Popielawska, How Brussels can stop changes to the judiciary, Polityka Insight, 21.5.2018,
https://www.politykainsight.pl/en/europe/polandintheeu/1 749338.1 . how-brussels-can-stop-changes-to-
the-judiciary.read.
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Of course, the Commission and the CJEU cannot be the only actors in this drama. Until now
member states have outsourced the defense of the rule-of-law to the Commission in the hope
that it would sort itself out. By now it should be clear that it will not.*’

What is required is for the CJEU and member states 10 act in the mulual expectation that they
are committed to uphold the rule of law and will do whatever they can. The CJEU must
arbitrate — and be afforded the opportunity to arbitrate — in a manner consistent with the EU’s
core legal principles and requirements; while member States, the Commission and the
European Parliament must express, through the political levers at their disposal, their
profound attachment to the rule of law.

The rule of law is central to the very existence of the European Union. The second article of
the Treaty of the European Union states confidently: “The Union is founded on the values of
respect for human dignity, freedom, democracy, equality, the rule of law and respect for
human rights.” The EU’s Charter of Fundamental Rights states: “Everyone is entitled to a fair
and public hearing within a reasonable time by an independent and impartial tribunal
previously established by law.”® What is at stake in Poland today is the future of the EU as a
project based on core principles such as the rule of law, separation of powers and human
rights. There is no more time to lose to protect it.

Piotr Buras, Europe, stand up to Poland, Politico, 3.1.2017, https://www.politico.eu/article/europe-
stand-up-to-poland-rule-of-law-commission-recommendations-pis-jaroslaw-kaczynski/.
8 Article 47 of EU’s Charter of Fundamental Rights.
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ANNEX: Further reading — key documents

European Commission Reasoned Opinion on art. 7 2017/0360),
https://ec.europa.eu/transparency/regdoc/rep/1/2017/PL/COM-2017-835-F1-PL-MAIN-
PART-1.PDF.

Court of Justice of the European Union verdict on the Portuguese judges which opens the
door for the ECJ to decide directly on the breach of rule of law in any member state. C-64/16
Associagio Sindical dos Juizes Portugueses,

http://curia.europa.ew/juris/document/document jsf?text=&docid=199682 &pagelndex=0&doc
lang=PL&mode=Ist&dir=&occ=first&part=1 &cid=545683.

Irish judgement on preliminary question to the Court of Justice of the European Union (Judge
Donnelly — Artur Celmer case),
http://www.statewatch.org/news/2018/mar/ireland-Minister-v-Celmer-final . pdf.

Marcin Matczak, 10 Facts on Poland for the Consideration of the European Court of Justice,

Verfassungsblog, 13.5.2018, hittps://verfassungsblog. de/author/marcin-matczak/.

Association of Polish Judges lustitia, Response to the White Paper compendium on the
reforms of the Polish justice system, presented by the Government of the Republic of Poland
to the European Commission, 16.3.2018,

https://www.iustitia. pl/informacje/2172-response-to-the-white-paper-compendium-on-the-
reforms-of-the-polish-justice-system-presented-by-the-government-of-the-republic-of-poland-

to-the-european-commission.
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European Stability Initiative (ESI) 1s a non-profit association providing analysis and
solutions to strengthen European democracy (www.esiweb.org).
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Piotr Buras is the head of the Warsaw Office of the European Council on Foreign Relations.
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Swiderska, Monika </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE

GROUP
From: (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=8685F94516C94FABSDC5354A08B6B4FA9-
SWIDERSKA >
Sent: Friday, December 14, 2018 8:33 AM RELEASE IN FULL
To: Warsaw POL_ECON Americans (R) <WarsawPOL ECONAmericans-R(@state. gov>;
Warsaw POL_ECON FSNs (R) <WarsawPOL_ECONFSNs-R(@state.gov>
Subject: experts discuss Russian threats

Polish and Russian Experts Discuss Russian Threats; Stress the West Should Focus on “Soft [Hybrid] Threats”

At a December 13 Batory Foundation debate, Polish and Russian experts discussed the nature of threats, which Russia posed
to Poland, Europe, and the West. Katarzyna Pelczynska-Nalecz (P-N), former Polish DFM for eastern policy and former Polish
Ambassador to Russia, argued that while Poles had a tendency to talk more about Russian military (hard) threats, Poland was
more exposed to Russian “soft threats” as Russia no longer perceived Poland as its sphere of influence but part of the West.
P-N said though that countries like Ukraine, Georgia, Belarus, or Moldavia were exposed to military threats from Russia. She
believed that while Russia’s military aggression in the West was not very likely as Russia was not interested in a big scale war
{also because the Russian political elite was financially rooted in the West), Moscow was using its military force in some
other places (Crimea, Syria) in order to gain influence on the international decision-making process. P-N stressed the West
should pay attention though to Russia’s “soft aggression,” which manifested itself through information war, political
provocations, and cyber aggression. She said Russia’s goal was to weaken the West through introducing chaos as Russia was
aware of its economic and technological inferiority to the West. She warned, however, that the Russian non-military
involvement in western countries, might decide on election outcomes in those countries, including the U.S., and on moving
those countries towards a chaos. P-N emphasized there was no one EU strategy towards the “soft aggression” and EU
countries had adopted divergent approaches to the threat. For example, she said, France and Spain were holding behind-
the-scenes talks with Russia on mutual non-aggression, while the U.K. was boldly addressing the problem publically. Poland,
in her view, is one of the countries, which wait and do nothing to address the threat. Ernest Wyciszkiewicz of the Center for
Polish-Russian Dialogue believed Russia wanted to be perceived as a threat by the West as it gained that way a psychological
advantage over the West, which disliked unpredictability, risks, or a likelihood of a new world war. This is why, he argued,
Russian rhetoric occasionally makes references to a world war Il {to threaten democratic societies and thus influence
western politicians). Wyciszkiewicz also stressed Russia would use arising opportunities to weaken or even topple certain
states, which it had unsuccessfully tried to do with Monte Negro. He added that such Russian involvement triggered
difficulties for institutions like the EU or NATO, which are based on rules and procedures, to react adequately. He highly
appreciated though the EU’s ability to maintain sanctions against Russia. Wyciszkiewicz projected that other countries —
China, North Korea, or Turkey, too, would develop the soft (meddling) tools while for now, Russia was the most daring of all
to use those tools.

Maksim Samorukov of Carnegie.ru believed Putin intervened in Ukraine and Syria in order to increase the domestic support
for him but because of the current deterioration of the Russian economy due to Russia’s involvement in those conflicts,
those war campaigns started to threaten the domestic support for Kremlin. Russia is, in his view, very much engaged though
in hybrid-type activities and is not even hiding it. Samorukov said it was very likely that former Defense Minister
Macierewicz’s circle included someone, who worked for Russians but was not sure to what extent that could have had
impact on Polish politics. A Russian expert, Oksana Antoninko of Control Risk in the UK, stressed Russia had been a revisionist
power, questioning the current world order. P-N agreed with her, noting that for Russia, the world order should be based
spheres of influence and Russia’s veto right on global issues.

Monika Swiderska

Political Analyst

U.S. Embassy Warsaw

Al. Ujazdowskie 29/31

00-540 Warszawa

Tel. + 48 (22) 504-26-95

Official
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From: Armstrong, John L <ArmstrongJL3@state.gov>
Sent: Tuesday, May 14, 2019 5:53 AM
To: Hinton, Laura M <HintonLM(@state.gov>
Ce: Marvin-Stillman, Sharon <Marvin-StillmanS(@state.gov>
Subject: FOIA F-2019-00364
RELEASE IN PART B6
Official
UNCLASSIFIED

From: Dragan, Katarzyna E <DraganKE@state.gov>

Sent: Tuesday, October 16, 2018 3:38 PM

To: Warsaw POL_ECON FSNs (R) <WarsawPOL_ECONFSNs-R@state.gov>; Warsaw POL_ECON Americans (R)
<WarsawPOL_ECONAmericans-R@state.gov>

Subject: FW: Kto i jak zagtosuje w wyborach samorzadowych? - sondaz i opracowania ekspertow Fundacji
Batorego

FYI: an interesting analysis from Batory Foundation — | think Basia and Brian are attending this conference right
now.
Kasia

From: Fundacja im. Stefana Batorego <informacja@batory.org.pl>

Sent: Tuesday, October 16, 2018 3:34 PM

To: Dragan, Katarzyna E <DraganKE@state.gov>

Subject: Kto i jak zagtosuje w wyborach samorzadowych? - sondaz i opracowania ekspertéw Fundacji Batorego

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Kto i jak zagtosuje w wyborach samorzagdowych?
Badania CBOS zrealizowane na zamdwienie Fundacji Batorego pokazujg, ze az 81 proc.
uprawnionych do glosowania respondentéw planuje wzig€ udziat w wyborach samorzadowych,

ale eksperci szacuja, ze frekwencja wyborcza wyniesie 49 proc. Az 76 proc. oséb deklarujacych, ze
pojda do urn jest przekonanych, ze udziat w wyborach jest obowigzkiem kazdego Polaka.

Jarostaw Flis przeanalizowat wyniki wyborow samorzadowych od 2002 roku i poréwnat je z wynikami
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wyboréw parlamentarnych i europejskich. Dane te postuiyty do stworzenia obrazu dotychczasowych
zachowan wyborczych Polakéw.

,Analiza pokazuje, ze frekwencja w wyborach samorzgdowych jest mocno uzalezniona
od wielkosci miejscowosci —im mniejsza miejscowosé, tym frekwencja jest wyzsza. To
odwrotna zaleznosc niz w przypadku wyboréw parlamentarnych i europejskich” —
ttumaczy Jarostaw Flis, ekspert Fundacji Batorego.

Ekspert podzielit wyborcéw na trzy grupy: ,totalnych”, ,medialnych” i ,lokalnych”. Ci pierwsi biora
udziat we wszystkich wyborach, wyborcy ,medialni” — tylko w wyborach, ktére dotyczg instytucji
obecnych w mediach, czyli np. Sejmu, a wyborcy ,lokalni” biorg udziat w wyborach samorzadowych,
ale nie chodzg na wybory europejskie.

Adam Gendzwitt na podstawie sondazy opinii publicznej publikowanych przed wyborami od 2002 do
2014 przewiduje ilu Polakdw zagtosuje w zblizajgcych sie wyborach samorzadowych, czym bedg
wyréiniaé sie gtosujacy, a takie co moze kierowac ich decyzjami. Analiza pokazuje rosnacy trend
udziatu w wyborach.

»W prowadzonych wczesniej sondazach respondenci mogqg na wyrost deklarowaé cheé
uczestnictwa w wyborach, ale biorgc pod uwage tendencje — szacowana frekwencja w
tych wyborach moze wyniesc 49 proc.” — ocenia Adam Gendiwitt, ekspert Fundacji
Batorego.

W wyborach samorzgdowych podobnie jak w wyborach parlamentarnych wiekszg mobilizacje do
udziatu w wyborach deklarujg osoby wyksztatcone i o wyiszych dochodach. W wyborach
samorzadowych bardziej niz w parlamentarnych zauwazalna jest mobilizacja elektoratu lewicowego.
Wyborcy najwickszg wage przywigzuja do wybordw najnizszego szczebla, najbardziej
spersonalizowanych — na wéjtéw, burmistrzéw i prezydentéw miast. Jednoczesnie niewielki odsetek
uznaje wybory do sejmikow za najwazniejsze, co stoi w kontrascie do tego, jaka wage do wyborow
do sejmikdw przywiazuja politycy najwiekszych partii i czes¢ publicystow.

Marta Zerkowska-Balas przyjrzata si¢ motywacjom oséb deklarujgcych udziat w wyborach na
podstawie wynikéw sondazu CBOS zrealizowanego na zlecenie Fundacji Batorego w pazdzierniku
2018.

»Badania pokazujg, ze frekwencja w najblizszych wyborach mozZe by¢ rekordowa.
Wedtug deklaracji 21 pazdziernika az 81 proc. uprawnionych do gfosu planuje odwiedzic
lokale wyborcze. Sq przestanki pozwalajgce twierdzié, Ze wysoki odsetek osob
deklarujqcych swdj udziat w wyborach wiqgze sie z faktem, Ze jest to dziafanie spofecznie
pozgdane” — podsumowuje Marta Zerkowska-Balas, ekspertka Fundacji Batorego.

Najistotniejszym elementem rézinicujacym jest wyksztatcenie, poziom dochoddw i aktywnosé
religijna. Odsetek osob wahajacych sie lub przekonanych o tym, ze nie pdjdg do urn jest wyiszy
wsrdéd respondentdw z nizszym wyksztatceniem, niezadowolonych ze swojej sytuacji materialnej i
nieregularnie uczestniczgcych w nabozenstwach.

Wedtug Marty Zerkowskiej-Balas ze sktonnoécig do udziatu w wyborach samorzadowych wigze sie

silna toisamos¢ lokalna. Poczucie zwigzku z samorzadem jest wyisze u osob zdecydowanych péjs¢ na
wybory niz u oséb wahajacych sie i deklarujacych, ze nie wezma udziatu w wyborach. Decyzja o
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udziale w wyborach jest mocno zdeterminowana przez czynniki o naturze politycznej. Osoby
deklarujgce poéjscie do urn sg przekonane, ze udziat w wyborach jest obowigzkiem kaidego Polaka
(76 proc. wskazan respondentow). Wsrdd najczesciej wybieranych odpowiedzi na pytanie o
przyczyny checi udziatu w wyborach pojawia sie réwniez przekonanie o tym, ze glosujgc na swoich
reprezentantdw mozna poprawic sytuacje w swojej miejscowosci. Popularnos¢ tej odpowiedzi wigie
sie z rosnacym przekonaniem, Zze mamy wptyw na to, co dzieje sie w naszym najblizszym otoczeniu.

Znaczacy odsetek badanych deklaruje, ze zagtosuje w zblizajacych sie wyborach po to, by poprzec
konkretng osobe (47 proc. respondentow), partie (34 proc.) czy komitet wyborczy (23 proc.). Taki
wynik Swiadczy o duiej personalizacji wybordw samorzgdowych. Najczesciej wybierang odpowiedzig
na pytanie o to, dlaczego respondent waha sie lub nie zamierza wzig¢ udziatu w wyborach
samorzadowych jest brak zainteresowania polityka (45,3 proc.).

Badanie CAPI zrealizowane na zlecenie Fundacji Batorego przez CBOS na losowej prébie
reprezentatywnej 1016 dorostych Polakéw. Badanie zrealizowano w dniach od 4 do 11 pazdziernika
2018 roku.

Do pobrania:

»Kto i jak zagtosuje w wyborach”, Adam Gendzwitt

»Wybory samorzadowe — wzory zaangazowania”, Jarostaw Flis
»Rekordowa frekwencja”, Marta Zerkowska-Balas

Noty o autorach:

Marta Zerkowska-Balas — socjoloika, politoloika, iberystka, adiunkt w Instytucie Nauk Spotecznych
na Uniwersytecie SWPS w Warszawie. Zajmuje sie badaniem mechanizmdw kierujgcych decyzjami
wyborcow, relacjami miedzy obywatelami a partiami politycznymi oraz zagadnieniami zwigzanymi
z praktyka i teorig demokraciji.

Jarostaw Flis — socjolog, dr hab. Wyktadowca na Wydziale Zarzadzania i Komunikacji Spotecznej
Uniwersytetu Jagiellonskiego. Komentator polityczny. Wspdtpracuje z ,,Tygodnikiem Powszechnym”.
Publikowat w ,Dzienniku. Polska. Europa. Swiat”, ,Gazecie Wyborczej”, ,Polska. The Times” i
»Rzeczpospolitej”. Autor ksigzek: Obywatel, biznes, wtadza. Powigzania miedzysektorowe w
Mafopolsce (1999), Samorzadowe public relations (2007), Ztudzenia wyboru. Spoteczne wyobrazenia
i instytucjonalne ramy w wyborach do Sejmu i Senatu (2014).

Adam Gendzwitt — doktor socjologii, adiunkt w Katedrze Rozwoju i Polityki Lokalnej na Wydziale
Geografii i Studiéw Regionalnych Uniwersytetu Warszawskiego; obecnie na stypendium naukowym
na Wydziale Nauk Politycznych i Zarzadzania Publicznego Southern Denmark University w Odense

(Dania); cztonek zespotu ekspertow Fundacji Batorego, autor publikacji dotyczgcych samorzgdow
terytorialnych, polityki lokalnej, partii politycznych i systemoéw wyborczych.

Wiecej informacji:

Wojciech Chaber
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forumldei
Fundacja im. Stefana Batorego

tel. 22 536 02 30

Official
UNCLASSIFIED

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im.
Stefana Batorego, ul. Sapiezyniska 10a, 00-215 Warszawa. Pani/Pana dane osobowe sg przetwarzane na podstawie
wyrazonej przez Pana/Panig zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszeri na
organizowane przez Fundacje spotkania.

Pani/Pana dane osobowe beda przechowywane do momentu cofniecia zgody na ich przetwarzanie lub zgtoszenia
sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie beda udostepniane innym odbiorcom.,

Ma Pani/Pan prawo 2gdac¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia
przetwarzania oraz do przenoszenia danych. W kazdej chwili moze Pani/Pan wycofa¢ zgode na przetwarzanie swoich
danych osobowych. Wycofanie zgody nie bedzie rzutowato na zgodno$¢ z prawem przetwarzania Pani/Pana danych
w oparciu o zgode przed jej cofnieciem.

Ma Pani/Pan prawo do wniesienia sprzeciwu w zwiazku z przetwarzaniem swoich danych na potrzeby wysytania
informacji o dziatalnosci Fundacji. Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego.

Jesli nie chce Pani/Pan otrzymywa¢ od nas zadnych informacji, zaproszen i materiatdw, prosimy kliknag¢ link Wypisz
mnie ze wszystkich list wysytkowych.

Wigcej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapieiynska 10a
00-215 Warszawa
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tel. |48| 22536 02 00
e-mail: informacja@batory.org.pl
www.batory.org.pl
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RELEASE IN FULL

From: Armstrong, John L <ArmstrongJL3@state.gov>

Sent: Tuesday, May 14, 2019 5:41 AM

To: Hinton, Laura M <HintonLM(@state.gov>

Ce: Marvin-Stillman, Sharon <Marvin-StillmanS@state.gov>
Subject: FOIA F-2019-00364

Batory Foundation

Official~SBY-

UNCLASSIFIED  DECONTROLLED)

From: Armstrong, John L

Sent: Friday, January 18, 2019 3:08 PM

To: Teplica, Brian W <teplicabw2 @state.gov>

Cc: Fedkiw, Yuriy R <FedkiwYR@state.gov>

Subject: RE: Highlights from Batory Foundation discussion re: Poland-EU, from Thurs, Jan 17

Dzieki.
Radze wyslac DASowi Boyse’mu (ktory dobrze zna Radka) oraz Johnowi i Patrickowi.
John

Official -5BY—
UNCLASSIFIED

From: Teplica, Brian W <teplicabw2 @state.gov>

Sent: Friday, January 18, 2019 1:44 PM

To: Armstrong, John L <ArmstronglL3@state.gov>; Davis, Adam N <DavisAN@state.gov>; Frisbie, Sonnet A
<FrisbieSA@state.gov>; Behling, Alison L <BehlingAL@state.gov>; Wypyski, Sheri A <WypyskiSA@state.gov>
Subject: FW: Highlights from Batory Foundation discussion re: Poland-EU, from Thurs, Jan 17

+ ECON, FYI
Brian

Official ~SBY—
UNCLASSIFIED

From: Teplica, Brian W <teplicabw2 @state.gov>
Sent: Friday, January 18, 2019 1:32 PM

Barbara <RawinskaBX@state.gov>; Dragan, Katarzyna E <DraganKE@state.gov>; Swiderska, Monika
<SwiderskMX@state.gov>
Subject: Highlights from Batory Foundation discussion re: Poland-EU, from Thurs, Jan 17

FYl, some topline judgments from yesterday’s discussion (“Poland in the European Union: a Stowaway or a Co-
Driver?”) that Monica and | attended at the Batory Foundation, drawn primarily from the comments made by
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keynote speaker and former Foreign Minister (2007-14) Radoslaw Sikorski:

o Deeper European integration is vital to Poland’s national security interests. Sikorski said that Poland
has far more clout (vis-a-vis Russia on security, and vis-a-vis the United States on trade, for example)
when it pools sovereignty with other EU states. He viewed Brexit as an unmitigated disaster and the
result of migration pressures combined with the emergence of a Romantic vision of national sovereignty
detached from historical and geopolitical realities. He warned that these undercurrents were present in
Poland, too, and noted that enthusiasm among Poles for the EU was broad but “very shallow” and
regrettably viewed too often through a lens of “money from Brussels.” He dismissed the argument that
the EU was a tool for projecting and masking German power; on the contrary, Sikorski argued that the
EU was a forum that enabled other states, like Poland, to shape German power.

e Poland must advocate for more — not less — integration, particularly on defense and economics. He
lamented that the Weimar Triangle (Paris-Berlin-Warsaw) had not become the “avant-garde” of the EU,
but suggested that Poland should aim for its restoration as the motor of European integration. He called
for a more robust security integration (in the form of stronger external border defense and EU military
operations in places like Africa) and deeper economic integration, including eventual Polish membership
in the Eurozone. He said that President Andrzej Duda’s contention that the EU was an “imaginary
community” was regrettably true, adding that the EU needed a new narrative to build a “European
superpower.” He noted that perceived uncertainty surrounding U.S. military decision-making and
commitment to NATO made closer European cooperation on security all the more important.

e Dialing back European integration is both institutionally unsustainable and not in Poland’s national
interest. Sikorski said that the Law and Justice Party (PiS) vision for the EU (“a union of homelands”)
was both a meaningless concept and politically impossible to sustain. Sikorski pointed out that loose
political confederations throughout history have either moved steadily toward closer cooperation (e.g.,
postbellum United States), or they have been pulled apart by centrifugal forces. He called the Kaczynski-
Orban model for the EU “an oxymoron,” and said that a confederation project based on “what’s mine is
mine, and what's yours — we’ll see” cannot be sustained over the longer term. He rejected the
argument that the perceived “democratic deficit” within the EU was an institutional design flaw, noting
that only through deeper political integration would such a perceived deficit be overcome.

Happy to discuss in more detail with anyone who is interested.

Brian W. Teplica

Political Officer - U.S. Embassy, Warsaw
Tel: +48 22504 2173

Email: TeplicaBW2 @state.gov

Official -5BY—
UNCLASSIFIED
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From: Armstrong, John L <ArmstrongJL3@state.gov>

Sent: Tuesday, May 14, 2019 1:30 PM

To: Hinton, Laura M <HintonLM(@state.gov>

Ce: Marvin-Stillman, Sharon <Marvin-StillmanS@state.gov>

Subject: FOIA F-2019-00364

Batory Foundation. RELEASE IN FULL|
Official

UNCLASSIFIED

From: Swiderska, Monika <SwiderskMX@state.gov>

Sent: Friday, January 11, 2019 1:41 PM

To: Warsaw POL_ECON Americans (R) <WarsawPOL_ECONAmericans-R@state.gov>; Warsaw POL_ECON FSNs
(R) <WarsawPOL_ECONFSNs-R@state.gov>

Subject: FW: Zaproszenie na debate Warszawskiego Biura ECFR i Fundacji Adenauera "W poszukiwaniu
bezpieczenstwa. Miedzy Trumpem a Putinem".

FYI. Very interesting debate with fairly high-level panelists. | plan to attend but the Batory Foundation is always
open to our Embassy’s bigger representation.

From: Fundacja im.Stefana Batorego <batory@batory.org.pl>

Sent: Friday, January 11, 2019 1:05 PM

To: Swiderska, Monika <SwiderskMX@state.gov>

Subject: Zaproszenie na debate Warszawskiego Biura ECFR i Fundacji Adenauera "W poszukiwaniu
bezpieczenstwa. Miedzy Trumpem a Putinem".

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

ZAPROSZENIE

Fundacja Batorego zaprasza na debate Warszawskiego Biura ECFR i Fundacji Konrada Adenauera
"W poszukiwaniu bezpieczernstwa. Miedzy Trumpem a Putinem". Wydarzenie odbedzie sie we
wtorek, 22 stycznia, w godzinach 17:00-18:30 w siedzibie Fundacji przy ul. Sapiezyriskiej 10a w
Warszawie.

Dwa czynniki wptywaja na bezpieczeAstwo Europy Srodkowej: z jednej strony — historyczny
rewizjonizm Rosji, ktdry znalazt wyraz w aneksji Krymu w 2014 r. i grozi wywroceniem
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regionalnego porzadku; z drugiej — polityka Stanow Zjednoczonych pod przywoddztwem Donalda
Trumpa wbijajaca klin miedzy kraje regionu. Réznice sg widoczne zwlaszcza w polityce Polski i
Niemiec: podczas gdy polski rzad poktada nadzieje w sojuszu ze Stanami Zjednoczonymi, Berlin
dazy do Scislejszej wspdipracy w ramach UE i budowy europejskiej autonomii strategicznej. Ten
rozdzwiek moze mie¢ powazne konsekwencje dla naszego regionu, utrudniajgc przyjecie spojnej
i skutecznej strategii bezpieczenstwa odpowiadajgcej na wyzwania ze strony Rosji. Wida¢ to juz
teraz w dyskusjach na temat wzmocnienia wschodniej flanki NATO, wycofania sig przez Stany z
traktatu rozbrojeniowego INF czy europejskich projektow obrony, takich jak PESCO i Europejska
Inicjatywa Interwencyjna.

Jak panstwa regionu postrzegajg zagrozenia i jak dbajg o swoje bezpieczeristwa? Jak gtebokie
s3 w tym wymiarze roznice miedzy krajami Europy Srodkowej i Zachodniej? Czy Polska moze
pogodzié bliski sojusz ze Stanami Zjednoczonymi ze wspodtpraca z europejskimi partnerami? Jak
powinien wygladac wkiad Polski i Niemiec w bezpieczenstwo regionu?

W debacie udziat wezma:

Bartosz Cichocki, podsekretarz stanu w Ministerstwie Spraw Zagranicznych Polski.
Gustav Gressel, Senior Policy Fellow w ECFR.

Rolf Nikel, ambasador Niemiec w Polsce.

Riina Kajlurand, radczyni w Departamencie Planowania Ministerstwa Spraw
Zagranicznych Estonii.

Spotkanie poprowadzi Piotr Buras, dyrektor Warszawskiego Biura ECFR.
Dyskusja odbedzie sie w jezyku polskim i angielskim. Zapewniamy ttumaczenie symultaniczne.

Udziat w debacie jest bezptatny, ale uprzejmie prosimy o rejestracje:

Rejestracja online

Andrzej Mendel-Nykorowycz
Fundacja im. Stefana Batorego
tel. 22 536 02 38, warsaw @ecfr.eu

Official
UNCLASSIFIED

Zapis z przebiegu debaty w formie audiowizualnej bedzie opublikowany i dostepny dla kazdego na stronach
internetowych Fundacji. Uczestnictwo w debacie oznacza wyrazenie zgody na jej nagrywanie oraz opublikowanie
zapisdw z jej przebiegu na zasadach licencji Creative Commons (CC) Uznanie autorstwa — na tych samych warunkach
3.0 Polska [CC BY-SA 3.0 PL].

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im.
Stefana Batorego, ul. Sapiezynska 10a, 00-215 Warszawa. Twoje dane osobowe przetwarzane sg na podstawie
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wyrazonej przez Ciebie zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na
organizowane przez Fundacje spotkania.

Pani/Pana dane osobowe beda przechowywane do momentu cofniecia Pani/Pana zgody na ich przetwarzanie lub
zgtoszenia sprzeciwu wobec ich przetwarzania. Twoje dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo zada¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia
przetwarzania oraz do przenoszenia danych. W kazdej chwili ma Pani/Pan prawo wycofaé zgode na przetwarzanie
swoich danych osobowych. Wycofanie zgody nie bedzie rzutowato na zgodnosé z prawem przetwarzania ww.
danych w oparciu o zgode przed jej cofnieciem.

Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego. Ma Pani/Pani prawo wniesienia sprzeciwu w
zwigzku z przetwarzaniem w/w danych na potrzeby przesytania informacji o dziatalnosci Fundagji.

Jedli nie chce Pani/Pan otrzymywa¢ od nas zadnych informacji, zaproszer i materiatéw, prosimy klikngé link Wypisz
mnie ze wszystkich list wysytkowych.

Wiecej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa

tel. |48 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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Sent:
To:

Subject:

via , INC.

Yy

forumldei Fundacji Batorego < ‘
Tuesday, July 17, 2018 5:44 AM

Swiderska, Monika <SwiderskMX@state.gov>

Funkcjonowanie Trybunalu Konstytucyjnego w latach 2014-2017

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demokracje w Polsce! RELEASE IN PART
B6

Eksperci krytycznie oceniajg funkcjonowanie TK

Zespot Ekspertow Prawnych Fundacji Batorego opublikowat raport przedstawiajacy funkcjonowanie
Trybunatu Konstytucyjnego w latach 2014-2017: spadek liczby rozpatrywanych spraw i wydawanych
orzeczen oraz manipulowanie sktadami orzekajacymi.

Whbrew zapowiedziom przedstawicieli partii rzadzacej, ze zmiany legislacyjne oraz zmiany osobowe w
Trybunale majg poprawic jego dziatanie, dane przedstawione w raporcie wskazujg na istotne pogorszenie
efektywnosci dziatania polskiego sadu konstytucyjnego.

Raport pokazuje niespotykany wczesniej spadek liczby spraw wptywajacych do Trybunatu
Konstytucyjnego oraz znaczne zmniejszenie jego aktywnosci orzeczniczej. ,W poréwnaniu do poprzednich
lat do TK wplywa obecnie niemal o pofowe mniej spraw, a spadek ten dotyczy nie tylko spraw z wnioskéw
postow opozycji czy innych instytucji publicznych, ale takze pytari prawnych zadawanych Trybunafowi
przez sqdy oraz skarg konstytucyjnych wnoszonych przez zwyklych obywateli. Spadek liczby spraw nalezy
interpretowac jako spadek zaufania do Trybunatu Konstytucyjnego”, stwierdza cztonek Zespotu, prof.
Marcin Matczak.

Dane przedstawione w raporcie wskazujg tez na odejscie od reguty alfabetycznego przydziatu spraw
uwzgledniajacej kolejnosé ich wplywu do Trybunatu na rzecz recznego sterowania sktadami przez prezes
TK Julie Przytebska. Tylko w styczniu i lutym 2017 roku Prezes TK wydata 53 zarzadzenia zmieniajace
sktady orzekajace w 49 sprawach, w niektaorych sprawach sktady zmieniane byly dwukrotnie. Przy
czym, az 49 sposréd 53 wspomnianych zarzadzen nie wskazywato ustawowej podstawy prawnej
kompetencji prezesa TK do zmiany sktadu, a 21 nie zawierato w ogole zadnego uzasadnienia. W efekcie,
w 80% spraw funkcje sprawozdawcy przydzielono albo sedziemu TK wybranemu przez Sejm VIl kadencji
albo osobie wybranej przez Sejm VIl kadencji na stanowisko sedziego Trybunatu legalnie obsadzone
przez Sejm VIl kadencji.
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»,Opisana w raporcie praktyka wylqczania z orzekania niewygodnych sedziow TK, obsadzania sktadéw
orzekajqgcych osobami nieuprawnionymi do orzekania oraz dokonywania w sprawach w toku dowolnych
zmian w wyznaczonych juz sktadach orzekajgcych pokazuje skale patologii, ktora ma miejsce w Trybunale
Konstytucyjnym. Tego rodzaju praktyki nie mieszczq sie w jakichkolwiek standardach demokratycznego
panstwa prawa” — ocenia prof. Monika Florczak-Wator z Zespotu Ekspertéw Prawnych.

,Praktyka taka moze stanowic powazne naruszenie prawa i prowadzi¢ do kwestionowania bezstronnosci
wydawanych przez Trybunat wyrokéw” — dodaje prof. Marcin Matczak.

W 2017 roku ztozono 20 wnioskow o wytaczenie sedziego ze skifadu orzekajacego. Dziewiec z nich — po
raz pierwszy w historii Trybunatu — uzasadniono brakiem uprawnienia do zasiadania w sktadzie
orzekajacym. Zaden z tych wnioskéw nie spowodowat wylaczenia czionka skladu orzekajacego.
Czternastokrotnie wnioskowano o wytgczenie ze skiadu orzekajgcego oséb wybranych przez Sejm ViiI
kadencji na stanowiska sedziow TK legalnie obsadzone przez Sejm VIl kadencji. Najwiecej, az siedem razy,
whnioskowano o wylgczenie z udziatu w rozpoznaniu sprawy Mariusza Muszynskiego.

Autorzy raportu wyrazili obawy zwigzane z wykorzystaniem przez Prokuratora Generalnego Zbigniewa
Ziobro jego podwaojnej roli w postepowaniu przed TK jako inicjatora kontroli oraz uczestnika
postepowania. W 2017 roku Zbigniew Ziobro ztozyt wniosek do Trybunatu o ocene konstytucyjnosci
podstaw wyboru przez Sejm VI kadencji sedziow TK: Piotra Tulei, Stanistawa Rymara oraz Marka Zubika, a
nastepnie wykorzystat swoje kompetencje uczestnika postepowania, wnioskujac o wytaczenia tych
sedziow ze skiadow orzekajgcych. Konsekwentne stosowanie takiego zabiegu moze, zdaniem ekspertéw,
doprowadzi¢ do niedopuszczalnego w Swietle zasady niezaleznosci Trybunatu Konstytucyjnego udziatu
Prokuratora Generalnego w ksztattowaniu sktaddw orzekajacych.

Raport ,, Funkcjonowanie Trybunatu Konstytucyjnego w
latach 2014-2017”

Kontakt:

Katarzyna takomiec,

Wojciech Chaber, ‘

Zespot Ekspertow Prawnych przy Fundacji im. Stefana Batorego prowadzi monitoring projektéw aktéw
prawnych, analizujqc je pod kqtem zgodnosci wprowadzanych rozwiqzan z Konstytucjg RP, normami
miedzynarodowymi i demokratycznymi standardami panstwa prawa. Ocenia tez stopieri ingerencji
przepisow w prawa czfowieka i obywatela oraz kierunek zmian ustrojowych, jaki wytycza stanowione
prawo.

Wiecej o dziataniu Zespotu Ekspertéw Prawnych: tu

Goraco zachecamy do wsparcia naszej dziatalnosci darowizng lub wptatg 1% podatku:
batory.org.pl/wspieraj
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Administratorem Pani/Pana danych osobowych w postaci: imie, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezynska 10a, 00-215 Warszawa. Pani/Pana dane osobowe s3 przetwarzane na podstawie wyrazonej przez
Pana/Panig zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez

Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofnigcia zgody na ich przetwarzanie lub zgtoszenia
sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedg udostepniane innym odbiorcom.

Ma Pani/Pan prawo do whniesienia sprzeciwu w zwigzku z przetwarzaniem swoich danych na potrzeby wysytania informacji

o dziatalnosci Fundacji. Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatow, prosimy kliknaé link Wypisz mnie

ze wszystkich list wysytkowych.

Wiece] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapieiynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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From: Swiderska, Monika <SwiderskMX(@state.gov>
Sent: Thur.sday, Al'lgust 23, 2918 6:48 AM RELEASE IN PART
To: Fedkiw, Yuriy R <FedkiwYR@state.gov> B5
Ce: Saha, Trina D <SahaTD(@state.gov>; Anderson, Jonathan R
<AndersonJR3(@state.gov>
Subject: FW: Russia and Polish "Good Change"
Yuriy,

Thic ic 41 ot £ lohate £ o Rucsi B5

Monika

Official
UNCLASSIFIED

From: Swiderska, Monika

Sent: Tuesday, December 13, 2016 4:44 PM

To: Warsaw POL_ECON Americans (R) <WarsawPOL_ECONAmericans-R@state.gov>; Warsaw POL_ECON FSNs
(R) <WarsawPOL_ECONFSNs-R@state.gov>

Subject: Russia and Polish "Good Change"

On December 6, the Batory Foundation hosted three Russian experts — Alexei Chadaev of the Russian
Presidential Academy of National Economy and Public Administration, lvan Preobrazhensky of Rosbalt news
agency, and Pavel Puchkov, who cooperates with the Progress Party in Russia, to discuss the Russian perception
of a Polish “good change.” The three experts agreed that on the state level, there are practically no bilateral
relations between Poland and Russia right now while some painful issues such as the Smolensk crash and the
wreckage’s return to Poland continue. Preobrazhensky said Russia gets irritated when Poles raise Smolensk and
refuses to talk about it. To a question whether Russians are interested in the developments in Poland and
whether the actions of the current GOP unintentionally serve Russian interests, the experts generally agreed
that Russians — both the government and the society, with their imperialist approach to the world do not see
Poland as an independent player and Kremlin will continue to ignore Poland as a state. Preobrazhenski said
though the current Poland can be an ideal state [tool] to help Russia demolish all the structures Moscow dislikes.
He stressed the Russian goal is to create as much chaos and destruction in the EU as possible. Deputy Director
of the MFA’s Eastern Policy Department, Jan Hofmokl, attended the debate but did not speak at it.

Russian Conservatives Welcome the Activities of “the Polish Conservatives” on the Domestic Scene

Chadaev, who stressed he represents the views of the Russian conservatives and not liberals, said Poland is a
riddle for the Russian conservatives since unlike the conservatives such as Trump in the U.S. or French
presidential candidates, the Polish conservatives, now in power, do not speak favorably about Russia. He said
though that what the Polish conservatives do in domestic politics is very well received by their Russian
counterparts, who, too, speak about traditional values and stress the role of the [Orthodox] church. Chadaev
also saw many similarities between the PiS party platform and the platform of the United Russia with the
exception of foreign policy. Chadaev welcomed though the toughening of the Polish authorities’ stand on
historical policy in Polish-Ukrainian relations, recalling that he himself was earlier surprised that only Russia, and
not Poland, was critical of Bandera. He welcomed the fact that all the arguments concerning Bandera that he
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himself had presented earlier are now coming from Warsaw. He said that despite differences on Smolensk and
NATO, for many officials at Kremlin, the new Polish leadership is paradoxically closer in terms of mentality.
Former Polish Ambassador to NATO, Jerzy Nowak stressed to Chadaev though Russia should not count on it that
the criticism of the Ukrainian Rising Army (UPA) could become the field of understanding between Russia and
Poland. “The Ukrainian government has not sufficiently condemned the ethnic cleansing on Poles but it would
not be good if we cooperated with Russia on this issue,” he said.

Moscow Opens Champagne after Trump’s Victory

Chadaev did admit that when Donald Trump won the U.S. presidential election, Kremlin and other circles in
Moscow were opening champagne. He argued that recent developments such as Brexit and the referenda in
the Netherlands and Italy have shown that Francis Fukuyama’s argument made in the “End of History” is no
longer valid as there is, in his view, no one vector of development but many complex processes, which have
been ignored and vis-a-vis which each country needs to adopt an approach. Chadaev welcomed this course of
events with optimism. Puchkov disagreed with Chadaev by saying it was too early to say there is an alternative

to democracy and free market. He recalled that socialism seemed to be such an alternative in the 20th century
but failed. He said too that for now, Kaczynski, Trump or the Brexit team have not proposed an alternative
model of development. Also Preobrazhensky believed the current developments in the West are only a stop
(short break in) and not the end of the liberal world.

Russian Opposition Looks Again at Polish Opposition Experience

Preobrazhensky argued that with the exception of “black protests” in Poland, developments in Polish politics do
not generally resonate in Russia. He said though Russia is interested in Poland’s foreign policy but not vis-a-vis
Moscow but Poland’s neighbors — e.g. with Ukraine, and Poles should therefore pay attention to this. In his
view, Moscow initially paid attention to the Constitutional Tribunal issue but no longer does it as it is focusing
more now on elections in other EU countries. Puchkov believed though that the Russian opposition may find it
interesting how the current Polish opposition will consolidate the society under new political conditions. This, in
his view, may lead to new contacts between the Polish and Russian opposition. “We thank Jaroslaw Kaczynski
for renewing the Russian liberal society’s interest in Poland,” Puchkov said.

Magdziak-Miszewska: Polish Current Authorities Cannot Be Called “Conservatives”

Former Polish Ambassador to Israel and Consul General in NYC Agnieszka-Magdziak Miszewski strongly
protested against calling the current Polish authorities “conservatives,” noting they should rather be named
“national socialists.” She contrasted Lech Kaczynski, who, she said, respected the Polish Constitution with
Jaroslaw Kaczynski’s actions. She also said that the Russian regime, the regime that is shaping in Poland, and
Trump’s announcements belong to the same trend.

What Next Russian Internet Trolls Will Do in Poland?

Former Polish DFM and Ambassador to Russia Katarzyna Pelczynska-Nalecz wanted to know what to expect next
from the Russian Internet trolls in Poland, who exploit the difficult Polish-Ukrainian history and post anti-EU and
-NATO opinions. Preobrazhensky said the Russian trolls will do what they are told to do and that Moscow’s goal
is to create as much chaos and destruction in the EU. He added the Russian propaganda machine will try to
harm Polish-Ukrainian relations and create chaos.

Monika Swiderska

Political Analyst

U.S. Embassy Warsaw, Poland
al. Ujazdowskie 29/31

00-540 Warszawa
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fax + 48 22 504-2678
email: Swiderskmx@state.gov
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[RELEASE IN FULL

From: Dragan, Katarzyna E <DraganKE@state.gov>

Sent: Thursday, March 15, 2018 5:00 AM

To: Warsaw POL_ECON FSNs (R) <WarsawPOL ECONFSNs-R(@state.gov>;
Warsaw POL_ECON Americans (R) <WarsawPOL ECONAmericans-
R(@state.gov>

Subject: Human Rights News

Attach: Raport Zespolu Ekspertow Prawnych - Konsekwencje dzialan legislacyjnych.pdf

For information purposes

Batory Foundation responds to the government white paper on judiciary reform

Batory Foundation’s team of legal experts published a report in which it criticizes the government white paper
on judicial reform. In their report, they criticized the changes implemented by the current government, pointing
out the lack of independence of courts (which are now subordinate to the executive branch), the destruction of
the Supreme Court, the introduction of so-called extraordinary complaints in the Supreme Court procedures and
the flawed process of selection of judges to the Constitutional Court. Full report attached.
http://prawo.gazetaprawna.pl/artykuly/1111196 fundacja-batorego-odpowiada-na-biala-ksiege.html

lustitia responds to the government white paper on judiciary reform

In its document, lustitia comments on all allegations presented by the government in its white paper on the
judiciary. The document points out out the studies presented by the government (which showed a very low trust
in courts) were biased and selective and point out 50 percent of those who had contact with the judiciary have
positive opinion about the judges. lustitia also argues that the low trust in the judiciary is the result of the low
trust of the legal system, which is caused by the so-called inflation of the law (a huge number of legal acts
adopted every year).
http://www.rp.pl/Sedziowie-i-sady/303159978-lustitia-odpowiedziala-na-zarzuty-z-tzw-bialej-ksiegi-wymiaru-
sprawiedliwosci.html|

Human rights ombudsman withdraws his motion on police surveillance law from the Constitutional Court
Yesterday, human rights ombudsman Adam Bodnar announced he withdrew his motion to the Constitutional
Court to review the revised law on police and other law enforcement agencies which considerably expanded the
surveillance powers of the agencies. Bodnar questions the panel which was appointed to review his motion, and
argues the current Constitutional Court does not guarantee an unbiased and proper revision of his motion.
http://www.rp.pl/Dobra-osobiste/303149929-RPO-wycofuje-wniosek-do-TK-ws-inwigilacji.html

Katarzyna Dragan | Political Assistant | U.S. Embassy Warsaw | Al. Ujazdowskie 29/31 | 00-540 Warsaw
Poland | /Email: DraganKE@state.gov | Telephone: +48 22 504 2536 | Mobile: + 48 602 448 853

Official
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FUNDACIA
weae BATOREGO

ul. Sapiezyriska 10a

00-215 Warszawa

batory@batory.org.ph
www. batory.org.pl

RAPORT
Zespotu Ekspertow Prawnych przy Fundacji im. Stefana Batorego
dotyczacy konsekwencji dziatan legislacyjnych
w obrebie wladzy sadowniczej w Polsce w latach 2015-2018
1. Wstep

Artykut 45 ust. 1 Konstytucji gwarantuje kazdemu prawo do sprawiedliwego i jawnego rozpatrzenia
jego sprawy bez nieuzasadnionej zwtoki przez witasciwy, niezaleiny, bezstronny iniezawisty sad. Tak
skonstruowane prawo do sadu jest podstawowym Srodkiem ochrony obywatela przed dziataniami panstwa
ingerujacymi w sfere jego wolnosci. Warunkiem skutecznosci tej ochrony jest konsekwentna realizacja
zapisanej w art. 173 Konstytucji zasady odrebnosci i niezaleznosci wiladzy sadowniczej od wihadzy
ustawodawczej i wiadzy wykonawczej. Sady i trybunaty podporzagdkowane obu tym wtadzom i przez nie
kontrolowane tracg przymiot niezaleznosci, a obywatele, ktérzy przed takimi sgdami dochodzg sprawiedliwosci,
traca szanse na jej uzyskanie.

Trwajacy obecnie w Polsce kryzys konstytucyjny rozpoczat sie od ataku whadzy ustawodawczej i wtadzy
wykonawczej na wiadze sadownicza. Atak ten zostat precyzyjnie przemyslany i zaplanowany, a takie
skutecznie, cho¢ niekiedy chaotycznie, zrealizowany. Doprowadzit on do catkowitego sparalizowania Trybunatu
Konstytucyjnego, ktéry obecnie nie jest w stanie chroni¢ obywatela przed niezgodnymi z Konstytucja
dziataniami parlamentu. Dotychczas perspektywa zakwestionowania niekonstytucyjnych przepiséw przez ten
organ czesto mobilizowata ustawodawce do dbatosci o jakos¢ stanowionego prawa. Teraz coraz czesciej
Trybunat jest postrzegany jako sojusznik wspierajacy wiekszo$¢ parlamentarng w realizacji jej programu
wyborczego. Organ ten zaczat interpretowaé Konstytucje na korzys¢ wiadzy {i tym samym na niekorzysc¢
obywateli), wydajac rozstrzygniecia spojne z uzasadnieniami projektéw ustaw przygotowywanych przez rzad.
Taka sytuacja niewatpliwie utatwita obecnej wigkszosci parlamentarnej przyjecie ustaw, ktére bezposrednio
godza w niezaleznoi¢ sadow iniezawisto$¢ sedzidw. Pozwolity one Ministrowi Sprawiedliwosci na
przeprowadzenie w sgdach powszechnych wymiany kadry zarzadzajgcej na skale niespotykana w
demokratycznym paristwie prawa. Rozpoczeto rowniez proces demontazu Sadu Najwyzszego i Krajowej Rady
Sadownictwa. Co istotne, zmiany ustrojowe dotyczace tych organdw przeprowadzane s3 poza Konstytucjg
w drodze zwyktych ustaw przyjmowanych przez wigkszos¢ parlamentarna, bez jakichkolwiek konsultacji ze
spoteczenstwem. Efekt mrozacy wérdd sedzidw juz dzis wywotuja postepowania dyscyplinarne wszczynane z

inicjatywy politykdw niezadowolonych ze sposobu orzekania w sprawach, w ktérych osobiscie sg zaangazowani.

Fundacj im. Stefana Batorego jest erganizacia podythky publicznego
Nr konta: 81 1030 1071.6 0000 0000 6145 0000 | Nr KRS: 0000 101194
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Celem niniejszego raportu nie jest kompleksowe omdwienie zmian dokonanych w Polsce w latach
2015-2018 w obrebie wtadzy sadowniczej, lecz wskazanie najwainiejszych zagrozen, ktdre ze zmian tych
wynikaja dla praw i wolnosci obywateli. Opisane ponizej nowe regulacje prawne dotyczace Trybunatu
Konstytucyjnego, Krajowej Rady Sadownictwa, Sadu Najwyzszego isadéw powszechnych pokazuja spdjng i

przemyslana strategie niszczenia fundamentéw demokratycznego panstwa prawa.
2. Kryzys wokét Trybunatu Konstytucyjnego

Pierwszym organem wtadzy sgdowniczej, ktory stat sie przedmiotem atakow ze strony obecnie
rzadzacej wiekszosci parlamentarnej, rzadu i gtowy panstwa byt Trybunat Konstytucyjny. Organ ten orzeka o
niekonstytucyjnosci ustaw uchwalanych przez parlament oraz aktéw prawnych wydawanych m.in. przez Rade
Ministrow, Prezesa Rady Ministrow, ministrow iPrezydenta. Jego orzeczenia maja moc powszechnie
obowiazujaca i sg ostateczne.

W latach 2015-2017 uchwalono kilka ustaw dotyczacych Trybunatu Konstytucyjnego, ktére nastepnie
byly przedmiotem rozstrzygnie¢ tego organu zawartych m.in. w wyrokach z 3 grudnia 2015 r., sygn. K 34/15,2 9
grudnia 2015 r., sygn. K 35/15 oraz 9 marca 2016 r., sygn. K 47/15. Niektdére przepisy wspomnianych ustaw
zostaty uznane za niekonstytucyjne. Z punktu widzenia obecnego stanu prawnego orzeczenia te majg walor
historyczny, bo nie obowiazujg juz ustawy bedace przedmiotem kontroli w tych sprawach. Warto jednak
zwrécié uwage na to, ze stwierdzajgcy niekonstytucyjnosé w najszerszym mozliwym zakresie wyrok z 9 marca
2016 r., sygn. K 47/15, nigdy nie zostat opublikowany w Dzienniku Ustaw. Prezes Rady Ministréw odmowit
réwniez publikacji dwadch innych orzeczen TK zawierajacych rozstrzygniecia niekorzystne dla obecnej wiekszosci
parlamentarnej, tj. wyroku z 11 sierpnia 2016 r., sygn. K 39/16 oraz z 7 listopada 2016 r., sygn. K 44/16. Kilka
innych orzeczen TK wydanych w latach 2016-2017 zostato opublikowanych ze znacznym opdznieniem, choc
zgodnie z art. 190 ust. 2 Konstytucji orzeczenia TK ,podlegaja niezwtocznemu ogtoszeniu”. Odmowa publikacji
orzeczenia TK stanowi delikt konstytucyjny godzacy w zasade tréjpodziatu witadzy, zasade odrebnosci i
niezaleznosci wtadzy sadowniczej oraz zasade ostatecznosci orzeczenn TK. Brak publikacji orzeczen TK
uniemoiliwienie ich wejscie w 2Zycie i tym samym pozwala na utrzymywanie mocy obowigzujacej
niekonstytucyjnej regulacji prawnej.

W chwili obecnej istotne i nadal nierozwigzane pozostajag dwa problemy, ktére zostang omowione
ponizej. Pierwszy z nich dotyczy zasiadania w sktadzie Trybunatu Konstytucyjnego trzech osob nieuprawionych
do orzekania, a drugi — kierowania Trybunatem przez osobe powofang w sposdb niezgodny z prawem na
stanowisko Prezesa TK. Oba te problemy, wzajemnie ze soba powigzane, spowodowaty obnizenie autorytetu
Trybunatu Konstytucyjnego ispadek zaufania spoteczenstwa do tej instytucji, czego wyrazem jest niewielka

liczba wnoszonych obecnie przez obywateli skarg konstytucyjnych.
2.1. Wybér sedziéw TK i oséb nieuprawnionych do orzekania

Trybunat Konstytucyjny sktada sie z 15 sedziéw, wybieranych indywidualnie przez Sejm na 9 lat sposrod

oséb wyrdzniajacych sie wiedza prawnicza. Udziat Prezydenta w procedurze wyboru sedziéw nie jest
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przewidziany. Ustawa stanowi jedynie, ze osoby wybrane na stanowiska sedzidéw TK sktadajg Slubowanie wobec
Prezydenta.

Uchwalona przez Sejm poprzedniej kadencji ustawa z 25 czerwca 2015 r. o Trybunale Konstytucyjnym
zawierata przepis przejsciowy (art. 137} wyznaczajacy 30-dniowy termin od dnia wejscia w Zycie ustawy na
zgtoszenia kandydatow na sedzidéw TK w miejsce sedzidw, ktérych kadencja uptywata w 2015 r. Na podstawie
tego przepisu Sejm wybrat 8 paidziernika 2015 r. pieciu sedziow TK na miejsca sedziow, ktorych kadencja
uptywata 6 listopada oraz 2 i 8 grudnia 2015 r. Konstytucyjnos¢ art. 137 zostata zakwestionowana przez grupe
postéw partii Prawo i Sprawiedliwo$¢ we wniosku ztozonym do TK 23 pazdziernika 2015 r. (dwa dni przed
wyborami parlamentarnymi). Wniosek ten zostat wycofany 10 listopada 2015 r. (dwa tygodnie przed
wyznaczonym terminem rozprawy), co spowodowato umorzenie postepowania przez TK (zob. postanowienie 2z
25 listopada 2015 r., sygn. K 29/15).

Whiosek o niemal identycznej tresci zostat jednak ponownie ztozony do Trybunatu Konstytucyjnego 17
listopada 2015 r. przez grupe postéw opozycji w Sejmie obecnej kadencji, a postepowanie w tej sprawie zostato
zakonczone wyrokiem z 3 grudnia 2015 r., sygn. K 34/15. Trybunat stwierdzit wéwczas zgodnoéé z Konstytucja
wspomnianego art. 137 ,w zakresie, w jakim dotyczy sedziéw Trybunatu, ktérych kadencja uptywa 6 listopada
2015 r.” oraz niekonstytucyjnos¢ tego przepisu ,w zakresie, w jakim dotyczy sedzidw Trybunatu, ktdrych
kadencja uptywa odpowiednio 2 i 8 grudnia 2015 r.” Odnoszac sie do skutkdw tego wyroku, TK podkreslit, ze:
»Watpliwosci konstytucyjnych nie budzi {...) podstawa prawna wyboru trzech sedzidéw Trybunatu na miejsce
sedziéw, ktérych kadencja uptyneta 6 listopada 2015 r. Zakresowa derogacja art. 137 ustawy o TK nie wptyneta
na skutecznos¢ ich wyboru. Zgodnie z zasadg, Ze sedzia Trybunatu jest wybierany przez Sejm tej kadencji, w
trakcie ktérej zostato opréznione jego stanowisko, wybdr oparty na tej podstawie byt w tym wypadku wazny i
nie ma przeszkdd, aby procedura zostata sfinalizowana ztozeniem Slubowania wobec Prezydenta przez osoby
wybrane na stanowisko sedziego Trybunatu”. Skutkiem tego wyroku byto zatem potwierdzenie zgodnosci z
Konstytucjg podstaw prawnych wyboru trzech sedzidw TK przez Sejm poprzedniej kadencji. Nalezy
jednoczesnie wyjasni¢, ze w Trybunale Konstytucyjnym moze zasiadac¢ tylko 15 sedzidw, stad wybér sedzidw w
takiej wtasnie liczbie odbiera Sejmowi kompetencje do wyboru kolejnych sedzidéw az do czasu, gdy kadencja
sedzidow wczesniej wybranych bedzie dobiegac konca lub zostanie stwierdzone jej wygasniecie przed uptywem
kadencgji.

Mimo ze zadne z tych zdarzen nie miato miejsca, Sejm obecnej kadencji 2 grudnia 2015 r. wybrat pie¢ oséb
na zajete w momencie wyboru stanowiska sedziéw TK, a Prezydent przyjat od nich slubowanie. Jednoczesnie
Prezydent odmoéwit przyjecia Slubowania od trzech sedziéw wybranych zgodnie z Konstytucjg przez Sejm
poprzedniej kadencji mimo, ze przepis ustawy dotyczacy tej kompetencji Prezydenta (tj. art. 21 ust. 2 ustawy z
25 czerwca 2015 r.) zostat uznany w wyroku TK z 3 grudnia 2015 r., sygn. K 34/15, za niekonstytucyjny w razie
jego rozumienia ,wsposéb inny, niz przewidujacy obowigzek Prezydenta Rzeczypospolitej Polskiej
niezwtocznego odebrania slubowania od sedziego Trybunatu wybranego przez Sejm”.

Sposréd trzech oséb wybranych przez Sejm z naruszeniem art. 194 ust. 1 Konstytucji dwie osoby zmarty
(Lech Morawski i Henryk Cioch), a jedna (Mariusz Muszynski) zostata nastepnie powotana przez Prezydenta RP
na stanowisko Wiceprezesa TK. Powotanie to nie wywotuje skutkéw prawnych, bo zgodnie z art. 194 ust. 2

Konstytucji tylko sedzia TK moze zosta¢ powotany na stanowisko Wiceprezesa TK. Na miejsce dwdch zmartych
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oséb zostaty wybrane kolejne osoby nieuprawnione do orzekania (Justyn Piskorski i Jarostaw Wyrembak).
Podobnie jak dwie wczesniej zmarte osoby s3 to bowiem osoby wybrane ponad dopuszczalng przez art. 194 ust.
1 Konstytucji liczbe 15 sedzidw TK, ktérych moze wybraé Sejm. Trzem sedziom TK zgodnie z Konstytucja
wybranym przez Sejm poprzedniej kadencji (Romanowi Hauserowi, Krzysztofowi Slebzakowi i Andrzejowi
Jakubeckiemu) do dnia dzisiejszego Prezydent nie umozliwit ztozenia $lubowania i nie zostali oni dopuszczeni do
orzekania.

Nalezy doda¢, ze przedstawiciele partii rzadzgcej podejmowali réznego rodzaju akty pozornej legalizacji
opisanych wyzej naruszen Konstytugji.

25 listopada 2015 r. Sejm obecnej kadencji podjat uchwaty o stwierdzeniu braku mocy prawnej uchwat o
wyborze sedzidéw podjetych przez Sejm poprzedniej kadencji. Uchwaty te nie miaty podstaw prawnych ani w
ustawie o TK z 2015 r. (ktéra dla stwierdzenia wygasniecia mandatu sedziego TK wymagata podjecia uchwaty
przez Zgromadzenie Ogdlne Sedzidw TK, co nigdy nie nastapito) ani w swietle Konstytucji (ktéra nie zna
procedury wygaszenia wyboru skutecznie dokonanego przez organ konstytucyjny).

12 stycznia 2017 r. Prokurator Generalny, bedacy jednoczesnie Ministrem Sprawiedliwosci, ztozyt w TK
wniosek o stwierdzenie niekonstytucyjnosci uchwaty w sprawie wyboru trzech sedziéw TK z 2010 r. (zob.
sprawa o sygn. U 1/17). TK nie ma kompetencji do kontroli jednorazowej czynnosci z zakresu funkcji kreacyjnej
Sejmu, bowiem kognicja TK sa objete akty podejmowane w ramach realizacji funkcji prawodawczej. Zatem
wniosek ten jest bezzasadny, co potwierdza dotychczasowe orzecznictwo TK (zob. postanowienie o sygn. U
8/15). Pomimo tego sprawa ta od ponad roku nie zostata rozpoznana. Jest natomiast wykorzystywana do
wytgczania sedzidw, ktérych dotyczy, od orzekania w niektérych sprawach — na igdanie Prokuratora

Generalnego (zob. sprawy o sygn. Kp 4/15, K 24/14 i Kp 1/17).
2.2. Wybor Prezesa TK z naruszeniem prawa

Drugim aktualnym obecnie problemem dotyczgcym Trybunatu Konstytucyjnego jest wadliwo$é wyboru
Prezesa tego organu. Zgodnie z art. 194 ust. 2 Konstytucji Prezesa Trybunatu Konstytucyjnego powotuje
Prezydent sposréd kandydatéw przedstawionych przez Zgromadzenie Ogdlne Sedzidw Trybunatu
Konstytucyjnego. Regulacja ta precyzowana jest w przepisach ustawowych.

Procedura wyboru Julii Przytebskiej na stanowisko Prezesa TK zostata uregulowana przez ustawe z 13
grudnia 2016 r. — Przepisy wprowadzajgce ustawe o organizacji i trybie postepowania przed Trybunatem
Konstytucyjnym oraz ustawe o statusie sedzidw Trybunatu Konstytucyjnego. Ustawa ta zostata ogloszona w
Dzienniku Ustaw w dniu, w ktéorym uptywata kadencja poprzedniego Prezesa TK, sedziego Andrzej
Rzeplinskiego, tj. 19 grudnia 2016 r., i nastepnego dnia po jej ogtoszeniu weszta w zycie. Wprowadzita ona
nieznane Konstytucji stanowisko ,sedziego petnigcego obowigzki Prezesa Trybunatu”, na ktére to stanowisko
Prezydent powotat Julie Przytebska. Przepis ustawowy regulujgcy te procedure narusza art. 194 ust. 2
Konstytugji, ktéry nie przewiduje mozliwosci powotania p.o. Prezesa TK, a tym bardziej przekazania osobie
zajmujgcej to stanowisko kompetencji organu konstytucyjnego, ktérym to organem jest Wiceprezes TK. Przepis
ten narusza réwniez art. 173 Konstytucji ustanawiajacy zasade odrebnosci i niezaleznosci Trybunatu od innych

wtadz. Zgode na powotanie Julii Przytebskiej na wspomniane stanowisko musiat bowiem wyrazi¢ Prezes Rady
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Ministréow, gdyz wspomniany akt urzedowy Prezydenta byt objety wymogiem uzyskania kontrasygnaty.
Tymczasem Konstytucja nie przewiduje jakiegokolwiek wptywu rzadu na procedure wyboru Prezesa TK (zob.
art. 144 ust. 3 pkt 21 Konstytucji). Zwotane na dzieri 20 grudnia 2016 r. przez Julie Przytebska Zgromadzenie
Ogdlne Sedziéw TK byto niewazne nie tylko dlatego, ze nie zostato zwotane przez osobe do tego uprawniong w
Swietle Konstytucji, tj. Wiceprezesa TK, ale rowniez dlatego, e wziety w nim udziat osoby nieuprawnione w
Swietle Konstytucji, ktore nie s3 sedziami TK, tj. M. Muszynski, L. Morawski oraz H. Cioch, a takze dlatego, ze
uniemozliwiono udziat w tym Zgromadzeniu sedziemu TK Stanistawowi Rymarowi, ktéry w dniu zwotania
Zgromadzenia byt na urlopie i z tego powodu wnosit 0 zmiane terminu Zgromadzenia. Skoro w Zgromadzeniu
nie uczestniczyli wszyscy ,,sedziowie TK, ktorzy ztozyli slubowanie wobec Prezydenta RP”, to naleiy stwierdzic,
ze nie byto to , posiedzenie Zgromadzenia Ogdlnego w sprawie przedstawienia Prezydentowi Rzeczypospolitej
Polskiej kandydatow na stanowisko Prezesa Trybunatu” w rozumieniu art. 21 ust. 2 ustawy z 13 grudnia 2016 r.
Dodatkowo nalezy zauwazyé, ze wiekszo$¢é cztonkéw Zgromadzenia Ogodlnego Sedzidw TK nie poparta
kandydatury J. Przytebskie] (za ta kandydatura opowiedziato sie 6 0séb z 14 0séb obecnych na Zgromadzeniu, w
tym 3 osoby niebedace sedziami TK). Nie zostata rowniez podjeta uchwata o przedstawieniu je] kandydatury
Prezydentowi. Nalezy przy tym wyjasni¢, ze wspomniana wyzej ustawa, kreujgca epizodyczng procedure
wyboru Prezesa TK, wyraznie wymagata — i to az w trzech ustepach art. 21 (zob. ust. 7, ust. 9 i ust. 10) —
podjecia przez Zgromadzenie Ogdlne Sedzidéw TK uchwaty o przedstawieniu Prezydentowi kandydatéw na
stanowisko Prezesa TK. Uchwata ta — mimo jej niepodjecia — zostata przygotowana i podpisana przez J.
Przytebska, a nastepnie przedstawiona Prezydentowi jako uchwata Zgromadzenia Ogdlnego Sedzidw TK. Na
podstawie tej uchwaty nastapito niezgodne z prawem powotanie J. Przytebskiej na stanowisko Prezesa TK.
Nalezy dodaé, ie od czasu wadliwego powotania J. Przytebskiej na stanowisko Prezesa TK podjeta ona
szereg decyzji, ktdre w oczywisty sposdb naruszaja obowigzujace prawo. Przez kilka miesiecy uniemozliwiata
orzekanie Wiceprezesowi TK Stanistawowi Biernatowi odsytajac go na rzekomo zalegly urlop, wtaczyta do
orzekania osoby niebedace sedziami TK, dowolnie i bez uzasadnionych powoddw dokonywata zmian w
sktadach orzekajacych TK i zmian sprawozdawcdw tak, by sprawy wazne dla obecnej wiekszosci parlamentarnej
byty rozstrzygane przez sedzidw powotanych przez tg wiekszos¢ lub przez osoby niebedace sedziami TK.
Dodatkowo w tych sprawach jako sprawozdawce najczesciej wyznaczata M. Muszyrskiego, choé nie jest on

sedzia TK.
3. Zmiana sposobu powotywania czlonkéw Krajowej Rady Sagdownictwa

Drugim organem, ktéry znalazt sie¢ w obrebie reformatorskich zainteresowan obecnej wigekszosci
parlamentarnej stata sie Krajowa Rada Sgdownictwa. Organ ten zgodnie z art. 186 ust. 1 Konstytucji stoi na
strazy niezaleznosci sadéw i niezawistosci sedziow, a ponadto — stosownie do tresci art. 179 Konstytucji
wnioskuje do Prezydenta o powotanie konkretnych oséb na stanowiska sedzidéw wszystkich szczebli i rodzajow
sadéw. Krajowa Rada Sadownictwa sktada sie z Pierwszego Prezesa Sadu Najwyiszego, Ministra
Sprawiedliwosci, Prezesa Naczelnego Sadu Administracyjnego i osoby powotane] przez Prezydenta
Rzeczypospolitej, pietnastu cztonkéw wybranych sposrdod sedziéw Sadu Najwyzszego, saddéw powszechnych,

saddw administracyjnych i sgdéw wojskowych oraz czterech postéw i dwdch senatorow. Taki sktad Krajowej
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Rady Sadownictwa uregulowany w art. 187 ust. 1 Konstytucji wyraza intencje ustrojodawcy, by w organie tym
zasiadali przedstawiciele wszystkich trzech wiadz, lecz najwiekszy wptyw na jego dziatalno$¢ mieli najliczniej
reprezentowani przedstawiciele wtadzy sadowniczej. Jest to rozwigzanie racjonalne, ktére dotychczas nie byto
co do istoty krytykowane. Organ, w ktorym wigkszo$¢ cztonkéw stanowiliby przedstawicieli wiadzy
ustawodawcze] i wykonawczej nie mogthy wszak broni¢ niezaleznosci sadow i niezawistosci sedzidéw przed
atakami ze strony obu tych wtadz. Dodac¢ naleiy, ze dotychczas sedziow do sktadu Krajowej Rady Sadownictwa
wybierali ze swojego grona przedstawiciele sedzidw réinych szczebli i rodzajow saddw, co gwarantowato
wzgledna reprezentatywnos$¢ w tym organie catego srodowiska sedziowskiego.

Uchwalona 8 grudnia 2017 r. ustawa o zmianie ustawy o Krajowej Radzie Sadownictwa oraz niektdrych
innych ustaw zmienita sposdéb wyboru sedzidéw do Krajowej Rady Sadownictwa. Obecnie to Sejm wybiera
sposréd sedzidw pietnastu cztonkdéw tego organu na wspdlng czteroletnia kadencje, przy czym nie ma on
obowiazku zapewnienia reprezentacji w Radzie sedzidw poszczegdlnych rodzajéw i szczebli saddw. Rozwigzanie
to wydaje sie sprzeczne z art. 187 ust. 1 pkt 2 Konstytugji, z ktérego wynika wymog wyboru cztonkéw Krajowej
Rady Sadownictwa ,sposrod sedzidw Sadu Najwyiszego, saddw powszechnych, saddéw administracyjnych i
saddw wojskowych”.

Zgodnie z nowymi przepisami kandydatéw na cztonkdéw Krajowej Rady Sadownictwa moze zgtaszac
grupa co najmniej 2.000 obywateli albo grupa co najmniej 25 sedzidw, z wytaczeniem sedzidw w stanie
spoczynku. Zgtaszane w ten sposdb osoby de facto s3 kandydatami na kandydatdéw, bo tych ostatnich maja
wskazywad kluby poselskie oraz — jesli liczba zgtoszonych kandydatow bedzie mniejsza niz 15 — Prezydium
Sejmu. Nastepnie o tym, ktérzy kandydaci znajda sie na liscie kandydatow bedzie decydowac komisja sejmowa,
a wyboru cztonkéw dokona Sejm wiekszoscig 3/5 gtoséw w obecnosei co najmniej potowy ustawowej liczby
postéw. W razie niedokonania wyboru w tym trybie, co przy obecnym uktadzie sit politycznych w Sejmie jest
wysoce prawdopodobne, wywodzacy sie sposrdd sedzidéw cztonkowie KRS zostang wybrani bezwzgledna
wiekszoscia gtosow w obecnosci co najmniej potowy ustawowej liczby postéw. Opisana procedura zmienia
charakter Krajowej Rady Sadownictwa, bowiem przyznaje wtadzy ustawodawczej wytgczne prawo wyboru 21
cztonkéw (na ogdlna liczbe 25 cztonkdow), pozbawiajac wtadze sadowniczg prawa wyboru swoich przedstawicieli
do tego organu. Watpliwosci konstytucyjne budzi réwniez przepis dotyczacy wspdlnej 4-letniej kadencji
wybieranych cztonkdéw Krajowej Rady Sadownictwa. Powoduje on, ze osoba wybrana na miejsce innej osoby
przed uptywem tej kadencji nie bedzie zasiadata w Krajowej Rady Sadownictwa 4 lata, cho¢ 4-letnig kadencje
wybieranych cztonkdow tego organu gwarantuje art. 187 ust. 3 Konstytugji

Konsekwencjg wejscia w 2ycie nowelizacji ustawy o Krajowej Rady Sadownictwa jest rdéwniez
wygasniecie kadencji obecnych jej cztonkdw. Mandat cztonkéw Krajowej Rady Sadownictwa wybranych
sposréd sedzidw na podstawie przepisow dotychczasowych ma trwaé bowiem do dnia poprzedzajacego
rozpoczecie kadencji nowych cztonkdw Krajowej Rady Sadownictwa, nie dtuzej jednak niz przez 90 dni od dnia
wejscia w zycie ustawy, chyba ze ustat wezesniej w zwigzku z uptywem kadencji. Rozwigzanie to jest niezgodne
ze wspomnianym wczesniej art. 187 ust. 3 Konstytucji, ktéry stanowi o kadencji 4-letniej.

Uruchomiona tuz po wejsciu w zycie omawianej ustawy procedura wyboru sedziéw do Krajowej Rady
Sadownictwa juz w chwili obecnej unaocznita wadliwosé nowych rozwigzan. Wsrdd zgtoszonych kandydatow

dominuja sedziowie saddw rejonowych, powotani przez obecnego Ministra Sprawiedliwosci na stanowiska
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funkcyjne w sgdach oraz sedziowie delegowani do Ministerstwa Sprawiedliwosci. Sg to zatem osoby
bezposrednio lub posrednio podlegajace Ministrowi Sprawiedliwosci lub zalezne od niego. W gronie
kandydatdw nie ma sedziéw saddw apelacyjnych, Sadu Najwyzszego i Naczelnego Sadu Administracyjnego, co
rodzi watpliwosci z punktu widzenia art. 187 ust. 1 pkt 2 Konstytucji oraz oznacza, ze kandydatéw na sedziéw
bedzie przedstawia¢ Prezydentowi Krajowa Rada Sgdownictwa z udziatem sedziéw o najmniejszym staiu w

zakresie orzekania.

4, Demontaz Sadu Najwyzszego

Ustawa z dnia 8 grudnia 2017 r. o Sadzie Najwyiszym dokonano kompleksowego demontazu Sadu
Najwyiszego. Do najwazniejszych zmian nalezg: zmiana struktury SN, wprowadzenie skargi nadzwyczajnej jako
nowego Srodka zaskarienia, obnizenie wieku emerytalnego sedziow oraz zwigkszenie wplywu wtadzy
wykonawczej na funkcjonowanie SN.

Zmiany strukturalne w Sadzie Najwyiszym wigza sie z utworzeniem dwdch nowych izb: Izby
Dyscyplinarnej oraz lzby Kontroli Nadzwyczajnej i Spraw Publicznych. Do wtasciwosci Izby Kontroli
Nadzwyczajnej i Spraw Publicznych nalezg tak istotne z perspektywy ustrojowej sprawy, jak stwierdzenie
waznosci wybordw i referendum oraz inne sprawy z zakresu prawa publicznego, rozpoznawanie protestow
wyborczych, a takie skargi dotyczace przewlektosci postepowania przed sgdami powszechnymi i wojskowymi.
To tej izby nalezato bedzie réwniez rozpatrywanie skarg nadzwyczajnych, co czyni jg wtasciwg do orzekania w
sprawach, ktére byty przedmiotem rozpoznania przez Sad Najwyzszy na skutek skargi kasacyjnej lub kasacji.
Do wtasciwosci Izby Dyscyplinarnej naleza postepowania dyscyplinarne, m.in. sedzidw (w tym sedziéw SN),
prokuratoréw, radcéw prawnych i adwokatow.

Nowe izby, a w szczegdlnosci lzba Dyscyplinarna, charakteryzuja sie duza autonomia oparta na
odrebnym strukturalnym i personalnym ich uksztattowaniu. W wypadku Izby Dyscyplinarnej jej odrebnos¢ w
ramach struktury Sadu Najwyiszego jest szczegdlnie widoczna przez czesciowe wytaczenie zwierzchnictwa
Pierwszego Prezesa SN w aspektach organizacyjnych i finansowych. Ponadto ustawa o SN w przepisach
przejsciowych wprowadza zakaz przenoszenia sedzidw z innych izb do Izby Dyscyplinarnej do czasu obsadzenia
wszystkich stanowisk sedziow Sadu Najwyzszego w tej izbie. Rowniez sktad Izby Kontroli Nadzwyczajnej i Spraw
Publicznych zostanie wytoniony na nowych zasadach okreslonych w ustawie o SN. Biorgc pod uwage efekt
nowelizacji ustawy o KRS, wprowadza to bezprecedensowy wpltyw wtadzy ustawodawcze] i wykonawczej na
wiladze sgdowniczg i tym samym doprowadza do zaburzenia réwnowagi wtadz oraz ograniczenia niezaleznosci
sgdow i niezawistosci sedziow. Rodzi to réwniez watpliwos¢, czy tak uksztattowany SN bedzie w stanie
bezstronnie i niezaleznie od innych wtadz realizowad kluczowg dla funkcjonowania demokracji w Polsce
kompetencje, ktéra zostata mu przyznana przez Konstytucje, a mianowicie kompetencje do orzekania o
waznosci wybordéw parlamentarnych i prezydenckich.

Ustawa o SN wprowadza instytucje korygujaca prawomocne orzeczenia sagdowe w postaci skargi
nadzwyczajnej. Moze ona zosta¢ wniesiona od prawomocnego orzeczenia konczacego postepowanie w
sprawie, jezeli jest to konieczne dla zapewnienia praworzadnosci i sprawiedliwoéci spotecznej. Ustawa o SN
stanowi, ze wniesienie skargi nadzwyczajnej jest dopuszczalne, jesli orzeczenie narusza zasady lub wolnosci i

prawa cztowieka i obywatela okreslone w Konstytucji; orzeczenie w sposéb razgcy narusza prawo przez btedna
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jego wyktadnie lub niewtasciwe zastosowanie; zachodzi oczywista sprzecznosc istotnych ustalen sgdu z trescig
zebranego w sprawie materiatu dowodowego. Tak sformutowane przestanki, oparte w duzej mierze na
klauzulach generalnych budza watpliwosci co do realizacji wymogu okreslonosci, ktéry w szczegdlnym
wymiarze odnosi sie do przepiséw dotyczgcych konstytucyjnie determinowanego statusu jednostki. Co wiecej,
przestanki dopuszczalnosci skargi nadzwyczajnej wskazujg na brak wyraZznej linii demarkacyjnej miedzy nig a
innymi srodkami zaskarzenia (jak skarga konstytucyjna czy skarga kasacyjna). Sprawia to, ze zaproponowana
koncepcja skargi nadzwyczajnej czyni watpliwym zrealizowanie jednego z deklarowanych celow reformy, jakim
jest zapobieganie przewlektosci postepowan sadowych. Dodatkowym elementem zwiekszajacym ryzyko
destabilizacji porzadku prawnego jest udziat tawnikéw w rozstrzyganiu spraw, w ktdrych ztozono skarge
nadzwyczajng. Ustawa o SN przewiduje piecioletni termin na wniesienie skargi, a na podstawie przepisow
przejsciowych pozwala ponownie rozpatrzy¢ sprawy zakonczone w ciagu ostatnich dwudziestu lat. Przywotane
terminy budzg watpliwosci w swietle zasady zaufania do panstwa i stanowionego przez nie prawa, pewnosci
obrotu iprowadza do naruszenia konstytucyjnej wartosci, jaka jest stabilnos¢ orzeczen. Skarga, biorac pod
uwage jej bardzo szeroki zakres i to, ze orzeka¢ o niej beda osoby wytonione na opisanych wyzej zasadach,
moze sta¢ sie podwazajacym zasade pewnosci prawa narzedziem weryfikacji orzeczen, ktére z przyczyn
politycznych, a nie merytorycznych nie bedq odpowiadac¢ wtadzy.

Jesli chodzi o obnizenie granicy wieku, ktorego przekroczenie powoduje przejscie sedziego Sadu
Najwyzszego w stan spoczynku, to samo to rozwigzanie miesci sie w ramach swobody regulacyjnej
ustawodawcy i trudno stawiac zarzuty naruszenia Konstytucji, z tego wzgledu, ze ustawa okresla ten wiek na
poziomie 65 lat. Istotnym problemem natury konstytucyjnej jest jednak brak przepiséw przejSciowych
pozwalajacych sedziom na zakoAczenie czynnej stuzby na wczesniej obowigzujacych zasadach. Ten deficyt jest
szczegdlnie widoczny w odniesieniu do Pierwszego Prezesa Sadu Najwyzszego, ktérego kadencja zgodnie z art.
183 ust. 3 Konstytucji trwa szes$¢ lat. Przerwanie tej kadencji na podstawie przepiséw ustawy stanowi
naruszenie Konstytucji.

Rozwigzania przyjete w ustawie o SN stanowig rowniez ingerencje w okreslony konstytucyjnie status
sedziego. Sedziowie Sadu Najwyiszego po osiggnieciu wieku emerytalnego moga bowiem dwukrotnie
wnioskowa¢ do Prezydenta RP o przedtuzenie ich czynnej stuzby sedziowskie] o trzy lata. Swiadomo$é sedzidw
co do nieuchronnosci podejmowania przez Prezydenta tego rodzaju decyzji moze podwazac¢ gwarancje ich
niezawistosci zarbwno w rozumieniu wewnetrznym, jak i zewnetrznym. Sytuacja w ktdrej sedzia musi ubiegac
sie u Prezydenta o przedtuzenie czynnej stuzby po osiggnieciu okreslonego wieku czyni watpliwa aktualnos¢ art.
179 Konstytudji, ktéry przewiduje powotywanie sedziéw na czas nieoznaczony. Wreszcie, nalezy zauwazyc, ze
zgodnie z art. 144 ust. 2 Konstytucji kazda decyzja Prezydenta wymaga dla swojej wainosci podpisu Prezesa
Rady Ministrow, ktéry przez podpisanie aktu ponosi odpowiedzialnos¢ przed Sejmem (wyjatkiem s3
prerogatywy wymienione w art. 144 ust. 3 Konstytugji). Oznacza to, ze decyzja o przedtuzeniu czynnej stuzby
sedziowskiej, jak niemal kazda z nowych kompetencji Prezydenta przyznawanych mu w ustawie o SN, bedzie
wymagata porozumienia Prezydenta z Prezesem Rady Ministrow.

Nowa ustawa o SN przewiduje zwiekszenie wptywu wtadzy wykonawczej na funkcjonowanie Sadu
Najwyzszego. Prezydent ma okresli¢, w drodze rozporzadzenia, regulamin Sadu Najwyiszego, obejmujacy tak

istotne kwestie, jak liczba stanowisk sedziego Sadu Najwyzszego, w tym ich liczba w poszczegdlnych izbach,
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wewnetrzna organizacja Sadu Najwyzszego czy zasady wewnetrznego postepowania. Prezydent moZe réwniez
wyznaczy¢ z grona sedzidw Sadu Najwyiszego, sedzidw sgddw powszechnych lub sedzidéw sadéw wojskowych
Nadzwyczajnego Rzecznika Dyscyplinarnego do prowadzenia okreslone] sprawy dotyczacej sedziego Sadu
Najwyzszego. W sprawie przewinien dyscyplinarnych wyczerpujacych znamiona umysinych przestepstw
Sciganych z oskarienia publicznego lub umysinych przestepstw skarbowych, Prezydent moze wyznaczy¢
Nadzwyczajnego Rzecznika Dyscyplinarnego takie sposrod prokuratorow Prokuratury Krajowej wskazanych
przez Prokuratora Krajowego. Ustawa stanowi, ze wyznaczenie Nadzwyczajnego Rzecznika Dyscyplinarnego jest
réwnoznaczne 2z 2zadaniem podjecia czynnosci wyjasniajacych. Powotanie Nadzwyczajnego Rzecznika

Dyscyplinarnego bedzie przy tym wymagato kontrasygnaty Prezesa Rady Ministrow.
5. Zmiany dotyczace sgdownictwa powszechnego
5.1. Uwagi wprowadzajgce

Zmiany dotyczgce sgdownictwa powszechnego przebiegaty etapowo na przestrzeni lat 2016-2018 r. i
polegaty na wielokrotnym nowelizowaniu ustawy z dnia 27 lipca 2001 r. Prawo o ustroju sadéw powszechnych.

Przyjety przez ustawodawce sposéb nowelizacji nalezy oceni¢ z dwéch powodow negatywnie. Po
pierwsze, utrudnia on merytoryczng dyskusje na projektowanymi zmianami, a takze racjonalne planowanie
ustroju i organizacji sadownictwa powszechnego. Po drugie, szkodzi on roéwniez przejrzystosci procesu
legislacyjnego, w tym w szczegdlnosci utrudnia weryfikacje rzeczywistych intencji towarzyszacych
przeprowadzanym zmianom.

Dokonane przez ustawodawce zmiany w sferze sgdownictwa powszechnego rodza kontrowersje nie
tylko co do ich faktycznego uzasadnienia i celowosci wprowadzenia, ale przede wszystkim co do zgodnosci ze
standardami  konstytucyjnymi i prawnomiedzynarodowymi. Dopiero catosciowa ocena modyfikacji
wprowadzanych kolejnymi ustawami nowelizujgcymi przyjetymi w latach 2016-2018 pozwala na zobrazowanie
rzeczywistych przeobrazen polskiego sagdownictwa powszechnego i wskazanie na zagrozenia, jakie niosa one
dla fundamentéw demokratycznego parstwa prawnego, ktorymi sa zasada podziatu wtadzy oraz niezaleznosc¢
sadownictwa i niezawisto$¢ sedziowska. Poniiej przedstawione zostang zatem chronologicznie iocenione

najwazniejsze zmiany w zakresie ustroju i organizacji sgdownictwa powszechnego.

5.2. Zmiany wprowadzone ustawa z dnia 30 listopada 2016 r. o zmianie ustawy - Prawo o ustroju sagdow

powszechnych oraz niektérych innych ustaw

Ustawa zawiera dwie istotne zmiany dotyczace sedzidw saddédw powszechnych. Po pierwsze,
wprowadzono nig jawnos¢ oswiadczen majatkowych sedzidw saddw powszechnych. W motywach do projektu
ustawy ograniczono sie do jednego zdania uzasadnienia powyiszej nowelizacji, a mianowicie wskazano, ze
»wprowadzenie jawnosci oswiadczen majgtkowych sedzidw ma na celu wzmocnienie zaufania do saddéw jako
instytucji oraz do samych sedziéw”. Nie negujac potrzeby sktadania takich oswiadczen i ich weryfikacji nalezy

wskazaé, ze projektodawca w zaden sposéb nie wykazat, iz wprowadzenie jawnosci oswiadczen w jakikolwiek
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sposob przyczyni sie do realizacji celu, w jakim sg one sktadane. Nie wykazano réwniez, ze istniejace metody
weryfikacji oswiadczen majatkowych przez wyspecjalizowane stuzby panstwowe nie pozwalaja na efektywna
kontrole majatku sedziéw i ujawnienie ewentualnych nieprawidtowosci w tej mierze. Ponadto wskazane przez
ustawodawce uzasadnienie, a wigc wzmocnienie zaufania do sadow, trudno uzna¢ za przekonujace. To bowiem
czy obywatele maja zaufanie do saddw zalezy w decydujgcej mierze od ich pracy oraz obrazu sadownictwa w
mass mediach, a nie od tego, czy oswiadczenia majatkowe sedzidw zostana ujawnione czy tez nie.

Po drugie, w omawianej ustawie wprowadzono waing z perspektywy postepowania dyscyplinarnego
sedzidow zmiane dotyczaca wydtuzenia okresu przedawnienia deliktdw dyscyplinarnych z trzech do pieciu lat, a
w wypadku wszczecia postepowania w powyzszym okresie z pieciu do o$miu lat od momentu popetnienia
czynu. Ustawodawca zmiany tej nie uzasadnit w zaden przekonujgcy sposdb, chocby przez odwotanie sie do
statystyk wskazujacych, ze w praktyce istnieje problem licznych umorzen postepowan dyscyplinarnych ze
wzgledu na przedawnienie karalnosci. W motywach projektu ustawy wskazano jedynie enigmatycznie na
potrzebe ,racjonalizacji” przepiséw dotyczacych postepowania dyscyplinarnego. Przyjete rozwigzanie trudno
uznac¢ za spdjne systemowo, gdyz wprowadza terminy przedawnienia dtuisze niz w przypadku popetnienia
przestepstwa $ciganego z oskarzenia prywatnego. Tymczasem czyny dyscyplinarne najczesciej w ogdle znamion
przestepstwa nie wyczerpuja. Nie mozna tez zapominaé, ze nieproporcjonalnie dtugi okres przedawnienia
deliktéw dyscyplinarnych moze w praktyce by¢ wykorzystywany do inicjowania spraw dyscyplinarnych sedzidw,
np. o odlegte w czasie czyny, w celu wywierania poérednio presji na te osoby. Biorac pod uwage bardzo daleko
idgce uprawnienia Ministra Sprawiedliwosci do ingerowania bezposrednio w przebieg postepowania

dyscyplinarnego (por. uwagi w pkt VI) powyzsze zagrozenie wydaje sie realne.

5.3. Zmiany wprowadzone ustawg z dnia 23 marca 2017 r. o zmianie ustawy - Prawo o ustroju sadéw

powszechnych

Ustawa doprowadzita do daleko idgcego podporzadkowania dyrektoréow sadéw, a wiec oséb
kierujacych biezgcy dziatalnoscia administracyjna sadu, Ministrowi Sprawiedliwosci i pozbawita prezesa sadu
oraz samorzad sedziowski jakiegokolwiek wptywu na obsadzanie stanowiska dyrektora sadu. Przyjeto w niegj
bowiem, ze dyrektora sgdu powotuje i odwotuje Minister Sprawiedliwosci. Ustawodawca odszedt zatem od
wczesniejszej zasady, e powotanie to odbywa sie na wniosek prezesa danego sadu, po przeprowadzeniu
postepowania konkursowego, a takze od zasady, ze odwotanie mozliwe jest w enumeratywnie wymienionych
w ustawie przypadkach. Po drugie, w ustawie przyjeto, ze Minister Sprawiedliwosci, a nie jak byto to wczesniegj
prezes sadu, jest zwierzchnikiem stuzbowym dyrektora sgdu. Powyzsze rozwiazania nalezy oceni¢ negatywnie.
Jest prawda, ze kwestia administrowania sagdami jest sferg, w ktérg moze ingerowac Minister Sprawiedliwosci.
Nie jest ona jednak catkowicie odseparowana od sfery, w ktérg wtadza wykonawcza ingerowaé nie moze, a
mianowicie sfery orzeczniczej. Wprowadzanie rdznorakich pozornie administracyjnych rozwigzan w
funkcjonowaniu sadu moie by¢ przy braku dobrej woli wykorzystane jako posredni sposéb utrudniania
prawidtowego wykonywania wymiaru sprawiedliwosci przez sedzidw. Zgromadzenie ogdlne sedziéw danego
szczebla i prezes sadu powinni mie¢ zatem zapewniony istotny wptyw na powotanie dyrektora, gdyz w systemie

naczyn potaczonych jakim jest sgdownictwo ptynna i merytoryczna wspotpraca miedzy dyrektorem sadu a
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innymi jego organami i sedziami jest niezbedna. Brak jakiegokolwiek udziatu osdb, ktére majg na co dzien
wspotpracowad z dyrektorem sgdu, w proces jego wyboru stanowi zatem nie tylko przejaw jawnej dyspropordji
w zakresie wptywu poszczegdlnych wtadz na sposdb zarzadzania sadownictwem (uprzywilejowanie wtadzy
wykonawczej), ale takize jest nieracjonalne z perspektywy sprawnego wykonywania przez sad swoich
obowigzkéw. Nie znajduje réwniez uzasadnienia rezygnacja z procedury konkursowej wyboru dyrektora sadu
na rzecz arbitralnego wyboru dokonywanego przez przedstawiciela wtadzy wykonawczej. Rozwiagzanie to nad
wybdr najlepszego kandydata w toku jawnej i powszechnie dostepnej procedurze konkursowej stawia selekcje
opartg na wyborze nietransparentnym, ktérego Minister Sprawiedliwosci w Zaden sposéb nie musi nawet
uzasadnia¢. Podobnie nalezy oceni¢ uprawnienie Ministra Sprawiedliwosci do arbitralnego odwotywania
dyrektora sadu i brak jakiegokolwiek wptywu prezesa sadu oraz samorzadu sedziowskiego na powyisza

procedure.

5.4. Zmiany wprowadzone ustawg z dnia 11 maja 2017 r. o zmianie ustawy o Krajowej Szkole
Sadownictwa i Prokuratury, ustawy - Prawo o ustroju sgdow powszechnych oraz niektérych innych

ustaw

Ustawa przywraca do polskiego systemu prawnego instytucje asesora sadowego, ktéra z zatozenia ma
stanowi¢ swoisty wstepny etap kariery sedziowskiej. Nalezy przy tym wyjasnié, ze Trybunat Konstytucyjny w
wyroku z 24 pazdziernika 2007 r., sygn. SK 7/06, stwierdzit, ze instytucja asesora sadowego zaleinego od
Ministra Sprawiedliwosci narusza konstytucyjne prawo do sgdu obywateli, co skutkowato usunigciem tej
instytucji z polskiego porzadku prawnego. W Swietle nowych przepisow Minister Sprawiedliwosci mianuje
asesora, wyznacza jego miejsce stuzbowe (siedzibe) oraz odbiera od niego $lubowanie. Wprowadzone
rozwigzanie budzi zasadnicze watpliwosci konstytucyjne. Ustawa zasadnicza nie przewiduje bowiem instytugcji
asesoréw sadowych, a w odniesieniu do sedzidw zaktada, ze sa powotywani przez Prezydenta Rzeczypospolitej,
na wniosek Krajowej Rady Sagdownictwa, na czas nieoznaczony. Co prawda obecnie Krajowa Rada Sadownictwa
moze zgtosi¢ sprzeciw wobec mianowania danej osoby na stanowisko asesora, jednak biorac pod uwage to, ze
wiekszos¢ jej cztonkéw bedg juz wkrétce stanowié osoby wybrane przez wigkszos$¢ parlamentarng, z ktérej

wywodzi sie takie Minister Sprawiedliwosci, rozwiazanie to ma czysto fasadowy charakter.

5.5. Zmiany wprowadzone ustawg z dnia 12 lipca 2017 r. o zmianie ustawy — Prawo o ustroju sadéw

powszechnych oraz niektérych innych ustaw

1. Omawiana ustawa przewiduje daleko idacg zmiane w sposobie wyboru prezeséw sadow i przyznaje szerokie
kompetencje w tej materii Ministrowi Sprawiedliwosci. Ten wtasnie organ uzyskat prawo swobodnego
powotywania prezeséw saddéw powszechnych wszystkich szczebli. W ustawie brakuje okreslenia kryteriow
powyzszego wyboru, a takze nie jest przewidziana jakakolwiek forma udziatu przedstawicieli samorzadu
sedziowskiego w tych wyborach. Warto podkresli¢, ze przed wejsciem w Zycie ustawy prezesi sadéw byli
powotywani przez Ministra Sprawiedliwosci po zasiegnieciu opinii zgromadzenia ogdlnego sedzidow danego

szczebla, aw przypadku sadéw okregowych takze prezesa sadu apelacyjnego. Jezeli opinia samorzadu
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sedziowskiego o kandydacie byta negatywna, to jego powotanie byto mozliwe wytgcznie po uzyskaniu
pozytywnej opinii Krajowe] Rady Sagdownictwa. Negatywna opinia Krajowej Rady Sadownictwa byta dla Ministra
Sprawiedliwosci wigzgca. Natomiast prezeséw saddéw rejonowych powotywat prezes sadu apelacyjnego po
konsultacji z przedstawicielami samorzgdu sedziowskiego. Podobne byty zasady powotywania wiceprezeséw
sadéw powszechnych. Wprowadzone rozwigzania sg sprzeczne z zasadg podziatu wtadzy i niezaleznosci saddw,
z ktérych Trybunat Konstytucyjny wywodzi zakaz przyznania Ministrowi Sprawiedliwosci dominujacej pozycji w
wyborze o0séb do piastowania stanowiska prezesa sadu, bowiem nie jest mozliwe jednoznaczne odseparowanie
petnionej przez te osoby funkcji orzeczniczej iadministracyjnej. Wprowadzone rozwiazanie zagrazia
niezawistosci sedziowskiej, gdyz prezes sadu uzalezniony od przedstawiciela wladzy wykonawczej ma daleko
idace moiliwosci wptywania na sprawowanie urzedu przez sedzidw (poczawszy od kwestii zwigzanych ze
stosunkiem pracy sedziego, a skonczywszy na mozliwosci oceny jego pracy majacej znaczenie dla rozwoju
zawodowego sedziego — np. stwierdzenia uchybienia w zakresie sprawnosci postepowania sadowego,
whnioskowania o wszczecie postepowania dyscyplinarnego przez prezesa sadu okregowego albo apelacyjnego).
2. Omawiana ustawa umozliwia Ministrowi Sprawiedliwosci odwotanie prezesa lub wiceprezesa sadu m.in. w
przypadku , uporczywego niewywigzywania sie z obowigzkéw stuzbowych” lub stwierdzenia ,szczegdlnie niskiej
efektywnosci dziatan w zakresie petnionego nadzoru administracyjnego lub organizacji pracy w sadzie lub
sadach niiszych”. Rozwigzanie pozostawiajgce organowi o Scisle politycznym charakterze, jakim jest Minister
Sprawiedliwosci, swobode w zakresie ustalania w praktyce tresci tych niedookreslonych zwrotéw nie jest
zgodne ze standardami rzetelnej legislacji, a jego stosowanie moze stac sie zrodtem ingerencji w niezaleznosé
saddw i niezawistos¢ sedzidw. Rowniez na negatywna ocene zastuguje ostabienie pozycji Krajowej Rady
Sadownictwa w procedurze opiniowania zamiaru odwotania prezeséw i wiceprezeséw sadéw z petnionych
funkcji. Wydanie opinii negatywnej nie jest juz w kazdej sytuacji dla Ministra Sprawiedliwosci wigzace, a tylko
wtedy, gdy decyzja ta zapada wigkszoscia 2/3 gtosdw.

3. Ustawa w przepisie przejéciowym przyznaje Ministrowi Sprawiedliwosci nieograniczone prawo do odwotania
prezeséw i wiceprezeséw sadow w toku ich kadencji przez okres szesciu miesiecy od dnia wejscia w zycie
ustawy. Skorzystanie z tego uprawniania nie wymaga nawet podania uzasadnienia. Tym samym ma charakter
catkowicie arbitralny. Ponadto prezesi sadéw apelacyjnych i okregowych, sprawujacy funkcje w dniu wejscia w
zycie ustawy, jak i nowo powotani w trybie przewidzianym w ustawie, sg zobowiazani do dokonania — w
okresie szesciu miesiecy — przegladu stanowisk funkcyjnych (przewodniczacych wydziatow i ich zastepcow
kierownikdw sekcji, wizytatoréw) w podlegtych im sadach i w tym czasie moga odwotac z tych funkeji kazdego
sedziego, bez mozliwosci ztozenia wyjasnien i bez opinii kolegium wtasciwego sadu. Zezwolenie na arbitralne
przerwanie kadencji prezeséw i wiceprezeséw saddw godzi w niezaleznos¢ sadownictwa, bowiem trwatosc
kadengji prezesdéw i wiceprezeséw saddw powszechnych jest jednym z czynnikdw wzmacniajacych niezaleznosé
0s6b  bezposrednio odpowiedzialnych za funkcjonowanie sadownictwa — zardéwno w aspekcie
wewnatrzsrodowiskowym, jak i w relacjach z innymi wtadzami. Kadencyjnosc¢ tworzy wiec ustawowe gwarancje
swobody zarzadzania sadami, nawet w sytuacji koniecznosci podejmowania decyzji niepopularnych w
Srodowisku sedziowskim. W relacjach z wladza ustawodawcza i wykonawcza kadencyjnos¢ pozwala na
,odseparowanie” saddw od Swiata polityki i wzmocnienie wiadzy sadowniczej, kontrolujacej dwie pozostate

wtadze. Przyjete rozwigzanie umozliwia Ministrowi Sprawiedliwosci dokonanie doboru kadr sadowniczych
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wedtug wtasnych niejasnych i nieujawnionych kryteridw. Natomiast brak obowigzku przedstawienia
jakiegokolwiek uzasadnienia dokonywanych zmian swiadczy o braku szacunku dla zasady podziatu wtadzy oraz
postrzeganiu wtadzy sgdowniczej jako swoistego przedtuzenia wtadzy Ministra Sprawiedliwosci, co przywodzi
negatywne skojarzenia z czasami PRL. Jak stwierdzit Trybunat Konstytucyjny w wyroku z 18 lutego 2004 r. (K
12/03) kompetencja Ministra Sprawiedliwo$ci do odwotania prezesa sadu nie zawiera ryzyka nadmiernego i
arbitralnego wkraczania organu wtadzy wykonawczej w obszar funkcjonowania sgdu tylko wéwczas, gdy opiera
sie na dajacych sie okredli¢, przewidywalnych przestankach. Wprowadzone rozwigzanie w sposéb jawny
ignoruje to zalecenie.

Efekt mrozacy w odniesieniu do srodowiska sedziowskiego ustawodawca wzmocnit przez zastosowanie
mechanizmu czasowego powigzania okresu swoistego ,namystu” Ministra Sprawiedliwosci nad zmianami na
stanowiskach prezeséw i wiceprezeséw sadoéw z natozonym na nich obowigzkiem przegladu stanowisk
funkcyjnych (przewodniczacych wydziatéw i ich zastepcéw, kierownikow sekcji, wizytatoréw) w podlegtych
sadach. Ow przeglad wywotat podwdjnie negatywny skutek, bowiem z jednej strony rodzit pokuse odwotywania
z funkcji sedzidw tylko w celu zado$éuczynienia oczekiwaniom Ministra Sprawiedliwosci, a z drugiej strony
ostabit autorytet wymiaru sprawiedliwosci, gdyz opinia publiczna takie dziatanie odbierata jako forme ,czystki”
w sadownictwie.

4. Kolejnym zagadnieniem, ktore wymaga oceny, jest zmiana regut wykonywania wewnetrznego nadzoru
administracyjnego nad dziatalnoscia administracyjng saddéw w zakresie przeprowadzania wizytadji
poszczegdlnych wydziatdéw sadu i trybu powotywania wizytatordw, jak tez uchylenie przepiséw o systemie
oceny pracy i planowania rozwoju zawodowego sedziego. Przed wejsciem w Zycie ustawy wizytacje
poszczegdlnych wydziatéw sadéw przeprowadzano co cztery lata, zas wedtug nowego rozwigzania beda sie one
odbywacl ,stosownie do potrzeb”, w szczegdlnosci przy uwzglednieniu wynikéw sprawowanego nadzoru
administracyjnego, o czym kazdorazowo decydowac bedzie prezes sadu. Podkreslic trzeba, ze w ramach
wizytacji wydziatu sadu przeprowadzano ocene pracy sedziego obejmujacg miedzy innymi badanie
efektywnosci pracy, kompetencji zawodowych w zakresie metodyki pracy i kultury urzedowania, jak réwniez
specjalizacji w rozpoznawaniu poszczegdlnych rodzajoéw spraw. W omawianej ustawie odchodzi sie od zasady,
ze raz na cztery lata kazdy wydziat sadu podlega ocenie, na rzecz arbitralnosci decyzji o zarzadzeniu wizytadji,
ktorej kryteria nie zostaty okreslone, poza ogdlnikowym stwierdzeniem ,stosownie do potrzeb”. Ponadto
wprowadza sie nowe zasady wyboru sedziow wizytatorow, zawierajace wymadg uzyskania opinii Ministra
Sprawiedliwosci dotyczacej kandydatow.

5. Omawiana ustawa wprowadza model silnego systemu nadzoru Ministra Sprawiedliwosci nad sagdownictwem
powszechnym, ktorego wtadza opiera sie zarowno na wiasnych uprawnieniach nadzorczych, jak i mocnym
wptywie na osoby petnigce funkcje w sadach, co — w zamysle projektodawcéw — ma byé czynnikiem
oddziatujgcym na poprawe efektywnosci sagddw. Wprowadzenie silnej wtadzy Ministra Sprawiedliwosci nie
zostato jednak poparte rzeczowa analiza, wigc nie wiadomo na czym oparte sg pozytywne prognozy o
»przywrodceniu sagdow obywatelom” i koncu ,sedziokracji”. Zatozenia te ma realizowaé kadra zarzadzajaca,
dobrana na nowo przez Ministra Sprawiedliwosci, ktéry doraZznie bedzie miat bezposredni (prezesi i wiceprezesi
saddw) lub posredni {inni funkcyjni) wptyw na powierzenie funkcji w odniesieniu do prawie 4 tys. stanowisk

funkcyjnych w sadownictwie powszechnym. Skala potencjalnych zmian budzi obawy o przyszto$c¢ sadownictwa i
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powazne watpliwosci co do granic dopuszczalnej ingerencji wtadzy wykonawczej w ustrdj i funkcjonowanie
wladzy sadowniczej. Wskazane zmiany niwecza takie wdroiony w 2012 r. system oceny pracy sedzidow
zaktadajacy funkcjonowanie statego i cyklicznego procesu oceny pracy kazdego sedziego, w ktorym miedzy
innymi kultura urzedowania, poszanowanie praw stron i doskonalenie zawodowego sg istotnymi kryteriami
oceny.

6. Poddana analizie ustawa przewiduje, ze w przypadku osiagniecia przez sedziego wieku przejécia w stan
spoczynku Minister Sprawiedliwosci moze wyrazié zgode na dalsze zajmowanie stanowiska sedziego, majac na
wzgledzie racjonalne wykorzystanie kadr sadownictwa powszechnego oraz potrzeby wynikajace z obcigzenia
zadaniami poszczegdlnych sgddéw. Powyzszy tryb uruchamiany jest z inicjatywy danego sedziego, ktory
oswiadczy Ministrowi Sprawiedliwosci wole dalszego zajmowania stanowiska i przedstawi zaswiadczenie
stwierdzajace, ze jest zdolny, ze wzgledu na stan zdrowia, do petnienia obowigzkow sedziego. Przed wejsciem
w 2ycie ustawy o moiliwosci dalszego orzekania przez sedziego rozstrzygata w sposdb wiagzacy tresé
zaswiadczenia lekarskiego. W aktualnym stanie prawnym niezaleinie od stanu zdrowia sedziego, catkowicie
arbitralng decyzje podejmuje Minister Sprawiedliwosci. Rozwigzanie to zastuguje na jednoznacznie negatywna
oceng, takze w Swietle wyroku Trybunatu Konstytucyjnego z 24 czerwca 1998 r. (K 3/98), ktéry wprost uznat, ze
niedopuszczalne jest przyznanie uprawnienia do wyrazenia wskazanej powyzej zgody, jak w okresie PRL,

organowi o charakterze politycznym.
5.6. Zmiany wprowadzone ustawa z dnia 8 grudnia 2017 r. o Sadzie Najwyzszym

1. Nalezy zwrdci¢ uwage na bardzo daleko idgce kompetencje Ministra Sprawiedliwosci — bedacego politykiem,
a takze osobg piastujaca funkcje Prokuratora Generalnego wyposazonego w szeroka wtadze wptywania na
funkcjonowania prokuratury, wtacznie z motiliwoscia bezposredniej ingerencji w przebieg kazdego
postepowania karnego toczacego sie w sprawie karne] — dotyczace organizacji i przebiegu postepowania
dyscyplinarnego. Przyjete rozwigzania radykalnie zaburzajg wtasciwe relacje miedzy uczestnikami toczacego sie
postepowania oraz stwarzaja zagrozenie dla niezawistosci i bezstronnosci (zwtaszcza obiektywnej) organdw
postepowania dyscyplinarnego.

2. Omawiane regulacje przewiduja, ze Minister Sprawiedliwosci kontroluje dobdr sedzidw orzekajacych w
sprawach dyscyplinarnych. Minister powierza bowiem obowiazki sedziego sadu dyscyplinarnego przy sadzie
apelacyjnym sedziemu sgdu powszechnego posiadajgcemu co najmniej dziesiecioletni staz pracy na stanowisku
sedziego. Odbywa sie to po zasiegnieciu niewiazacej opinii Krajowej Rady Sadownictwa, ktéra zostanie wybrana
przez rzadzaca wiekszos¢ parlamentarna. Minister Sprawiedliwosci okredli takze, w drodze rozporzadzenia,
liczbe sedzidw w sadach dyscyplinarnych przy sadach apelacyjnych.

3. Minister Sprawiedliwosci ma réwniez bardzo duze kompetencje w zakresie powotywania oskarzycieli w
sprawach dyscyplinarnych sedziéw saddw powszechnych. Powotuje on bowiem Rzecznika Dyscyplinarnego
Sedzidw Saddéw Powszechnych oraz dwdch Zastepcéw Rzecznika Dyscyplinarnego Sedzidw Saddw
Powszechnych. Rzecznik Dyscyplinarny Sedziéw Sadéw Powszechnych powotuje natomiast zastepcow rzecznika
dyscyplinarnego dziatajacych przy sgdach apelacyjnych i przy sadach okregowych. Wybdr dokonywany jest

sposrod trzech kandydatow przedstawionych przez samorzad sedziowski. Na tym konczy sie wptyw samorzadu
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sedziowskiego na proces wytaniania oskarzycieli w sprawach dyscyplinarnych. Ponadto Rzecznik Dyscyplinarny
Sedzidw Saddw Powszechnych oraz jego Zastepcy moga przejag¢ kaida sprawe prowadzong przez innego
oskarzyciela i decyzja ta jest dla tego ostatniego wigzgca. Minister Sprawiedliwosci moze réwniez powotaé
Rzecznika Dyscyplinarnego Ministra Sprawiedliwosci do prowadzenia jakiejkolwiek sprawy dyscyplinarnej
dotyczace] sedziego, a powotanie to wytgcza innego rzecznika od podejmowania czynnosci w tej sprawie.
Oznacza to w praktyce, Zze Minister Sprawiedliwosci dysponuje dyskrecjonalng wtadza wszczynania
postepowania dyscyplinarnego w kazdej sprawie dyscyplinarnej, moze sam w arbitralny sposéb wskazaé
oskarzyciela w takiej sprawie, a ponadto sedziowie bedacych cztonkami sktadu orzekajacego w sadzie
dyscyplinarnym pierwszej instancji pochodzg takze z wyboru Ministra Sprawiedliwosci. Warto tez zauwazy¢, ze
Rzecznikiem Dyscyplinarnym Ministra Sprawiedliwosci moze by¢ jakikolwiek sedzia sadow powszechnych lub
Sadu Najwyzszego, a sposéb i kryteria jego wyboru sa catkowicie arbitralne. Co wiecej w sprawie przewinien
dyscyplinarnych wyczerpujacych znamiona umysinych przestepstw $ciganych z oskarzenia publicznego,
Rzecznikiem Dyscyplinarnym Ministra Sprawiedliwosci moze zosta¢ powotany réwniez prokurator wskazany
przez Prokuratora Krajowego. Tym samym prokurator, ktory jest strong postepowania karnego toczacego sie
przed sadem, a takze mogacy inicjowac i wstepowac do toczacych sie przed sgdami postepowan cywilnych,
zyskuje mozliwos¢ oskarzania sedziego w postepowaniu dyscyplinarnym.

4. Daleko idacy wptyw Ministra Sprawiedliwosci na postepowaniu dyscyplinarne sedzidéw widoczny jest takze w
odniesieniu do jego przebiegu. Rzecznik dyscyplinarny nie jest bowiem samodzielny w badaniu prowadzonej
przez niego sprawy. Jezeli uzna on, ze nie ma podstaw do $cigania sedziego, to od wydanego rozstrzygniecia
sprzeciw moie ztozy¢ Minister Sprawiedliwosci, co bedzie obligowato rzecznika do kontynuowania
postgpowania i wykonania wigzacych zalecen Ministra. Bedzie on zatem zmuszony do prowadzenia
postepowania nawet w sytuacji, w ktorej jest przekonany, ze badane zachowanie sedziego nie wyczerpuje
znamion deliktu dyscyplinarnego.

5. Obok sposobu organizacji sadownictwa dyscyplinarnego, nalezy wyrainie podkresli¢ razgce isystemowe
naruszenia prawa do rzetelnego procesu w toku postepowania dyscyplinarnego.

Po pierwsze, przewiduje sie, ze sad dyscyplinarny prowadzi postepowanie pomimo usprawiedliwionej
nieobecnosci zawiadomionego obwinionego lub jego obroncy, chyba Zze sprzeciwia sie temu dobro
prowadzonego postepowania dyscyplinarnego.

Po drugie, w postgpowaniu dyscyplinarnym wprowadzono nieznang postepowaniu karnemu w takim ksztatcie
prekluzje dowodowa. Przewiduje sie bowiem, ze doreczajac zarzuty rzecznik dyscyplinarny wzywa obwinionego
do przedstawienia na pismie wyjasnien i wszystkich wnioskéw dowodowych, w terminie czternastu dni od dnia
doreczenia zarzutéw dyscyplinarnych. W razie uchybienia temu obowigzkowi rzecznik dyscyplinarny moze
pozostawi¢ bez rozpoznania wnioski dowodowe zgtoszone przez obwinionego po uptywie tego terminu, chyba
ze obwiniony wykaze, iz dowdd nie byt mu wczesdniej znany. Zblizone rozwigzanie przewidziane jest takze w
postepowaniu przed sgdem dyscyplinarnym.

Po trzecie, w postepowaniu dyscyplinarnym przewidziana zostata moiliwo$¢ wyznaczenia obwinionemu
sedziemu obronfcy z urzedu, przy czym czynno$ci zwigzane z wyznaczeniem obroncy z urzedu oraz podjeciem
przez niego obrony nie wstrzymuja biegu postepowania. Tym samym w czasie, w jakim obrorca dowie sie o

wyznaczeniu i podejmie czynnosci majgce na celu zapoznanie sie z aktami sprawy, skontaktowanie z klientem, a
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takze przygotowanie obrony, postepowanie moze toczy¢ sie dalej, a nawet zakonczyc¢ sie. Nie tylko zatem
obwiniony sedzia jest pozbawiany mozliwosci wzigcia udziatu w postepowaniu w sytuacji, gdy z obiektywnych
przyczyn nie moze tego zrobié, ale gwarancja poszanowania jego praw w postaci wyznaczenia obroncy z urzedu
jest w rzeczywistosci iluzoryczna, skoro obrorica nie dostaje nawet mozliwosci przygotowania sie do podjecia
obrony.

6. Nowelizacja znacznie rozszerzyta zakres kary dyscyplinarnej obnizenia wynagrodzenia zasadniczego
obwinionego sedziego. W miejsce maksymalnie 20% obnizenia tego wynagrodzenia wprowadzono rozwigzanie
przewidujgce mozliwos¢ ograniczenia do 50% na okres od szesciu miesiecy do dwdch lat. Orzeczenie takiej kary
automatycznie pocigga za soba m.in. pozbawienie mozliwosci awansowania na wyisze stanowisko sedziowskie
przez okres pieciu lat. Oznacza to zatem, ze skutki rozstrzygniecia dyscyplinarnego moga dla sedziego okazac sie

bardzo dolegliwe finansowo.

6. Podsumowanie

Opisane w raporcie dziatania wigkszosci parlamentarnej, rzadu i Prezydenta ukierunkowane na
podporzadkowanie egzekutywie i legislatywie organdéw wtadzy sadownicze] juz w chwili obecnej rodza powaine
watpliwosci co do tego, czy zasada odrebnosci i niezaleznosci saddw i trybunatéw nadal jest realizowana w
Polsce tak, jak tego wymaga art. 173 Konstytucji. Wprowadzenie do Trybunatu Konstytucyjnego oséb
nieuprawnionych do orzekania oraz kierowanie t3 instytucjg przez osobe powotang z naruszeniem prawa na
stanowisko Prezesa TK doprowadzity do zaniku scentralizowane] kontroli konstytucyjnosci prawa w Polsce.
Dziatalno$¢ orzecznicza TK jest dzis ograniczona do minimum, a sprawami rozpatrywanymi w pierwszej
kolejnosci nie sg sprawy obywateli, lecz te wnoszone przez przedstawicieli rzgdzacej wiekszosci. Niepokdj budzi
réwniez wdrozona juz reforma Sadu Najwyzszego, ktdra zmierza do zniszczenia instytucji posiadajace] bogata,
ponad 100-letnia tradycje, i utworzenia w jej miejsce sadu podporzadkowanego wtadzy wykonawczej i przez te
wiadze kontrolowanego. Obnizenie wieku emerytalnego sedzidéw Sadu Najwyzszego spowoduje przejScie w
stan spoczynku sedziow najbardziej doswiadczonych w zakresie orzekania i obsadzenie Sgdu Najwyzszego
sedziami delegowanymi przez Ministra Sprawiedliwosci. Wygaszenie w drodze ustawy konstytucyjnie
okreslonej 6-letniej kadencji Pierwszego Prezesa Sadu Najwyzszego oraz 4-letnich kadencji cztonkéw Krajowej
Rady Sadownictwa wybranych sposrdd sedzidw stanowi niebezpieczny precedens, ktéry moze doprowadzi¢ do
upowszechnienia sie praktyki odwotywania przez parlament organdow konstytucyjnych, ktére parlamentowi nie
podlegaja i przed nim nie odpowiadaja. Obsadzenie Krajowej Rady Sadownictwa 19 osobami wybranymi przez
Sejm oznacza catkowite podporzgdkowanie tego organu izbie nizszej parlamentu. Krajowa Rada Sadownictwa,
w ktére] zasiada¢ bedg sedziowie negatywnie oceniani przez swoje srodowisko zawodowe i wybrani dzigki
poparciu konkretnej opcji politycznej, nie bedzie w stanie sta¢ na strazy niezaleznosci sagdow i niezawistosci
sedzidw, jak tego wymaga art. 186 ust. 1 Konstytucji.

Réwniez zmiany w ustroju i organizacji sagdownictwa powszechnego, wprowadzone na przestrzeni lat
2016-2018, jednoznacznie zmierzaja do naruszajacego zasade trojpodziatu wtadzy podporzadkowania saddw,
jako instytucji, oraz sedziow, przedstawicielowi wtadzy wykonawcze], jakim jest Minister Sprawiedliwosci.
Catosciowa ocena wprowadzonych nowelizacji ustawy — Prawo o ustroju sagdéw powszechnych wskazuje, ze

Minister Sprawiedliwosci uzyskat bardzo daleko idace, a w wielu przypadkach catkowicie dyskrecjonalne,
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uprawnienia do ingerowania w obsade organdéw saddéw powszechnych, a takze posredniego wptywania na
prace sedzidw tych sadow i ksztattowania ich kariery zawodowej. W pierwszej kolejnosci Minister
Sprawiedliwosci uzyskat, niezgodne z ustawag zasadnicza, kompetencje w zakresie mianowania asesordéw
sadowych. W ten sposdb, biorgc pod uwage takze wptyw Ministra Sprawiedliwosci na przebieg ksztatcenia
przysztych asesoréw i sedzidw w Krajowe]j Szkole Sadownictwa i Prokuratury, organ ten zyskuje daleko idace
uprawnienia w zakresie dopuszczania do sprawowania wymiaru sprawiedliwosci. Po drugie, nalezy zauwazy¢,
ze Minister Sprawiedliwosci poza przystugujacymi mu narzedziami kontroli pracy administracyjnej sgdéw ma
szerokie kompetencje w zakresie kreowania organéw saddw powszechnych, w tym zwtaszcza prezesdéw i
wiceprezesdw oraz dyrektorow sadéw. Tym samym wywiera bardzo silny wptyw na to, kto bedzie kierowat
pracg sadow, a posrednio takze na sytuacje zawodowa poszczegolnych sedziow i ich sSrodowisko pracy. W tym
zakresie na podkreslenie zastuguje arbitralnos¢ podejmowanych przez Ministra Sprawiedliwosci rozstrzygniec i
catkowita niemalze marginalizacja gtosu samorzadu sedziowskiego. Po trzecie, Minister Sprawiedliwosci ma
takze bardzo duzy wptyw na kwestie istotnie wptywajace na status sedziego sadu powszechnego. Przejawiaja
sie one chociazby w moiliwosci podjecia arbitralnej decyzji w zakresie wyrazenia zgody na dalsze petnienie
funkcji sedziego po osiagnieciu wieku uprawniajacego do przejscia w stan spoczynku. Najbardziej istotne
znaczenie ma jednak catkowita niemalze kontrola nad kreowaniem organdw odpowiedzialnych za prowadzenie
postepowan dyscyplinarnych w stosunku do sedziow oraz za oskarzanie w tych postepowaniach, jak rowniez
mozliwos¢ bezposredniego wptywu na jakgkolwiek sprawe dyscyplinarna, od zgdania wszczecia postepowania
po zadanie jego prowadzenia, nawet w sytuacji, gdy rzecznik dyscyplinarny nie widzi zasadnosci takiego kroku.
Do powyiszego obrazu nalezy doda¢ naruszajace elementarne standardy rzetelnosci proceduralnej
uksztattowanie przebiegu postepowania dyscyplinarnego oraz systemowo nieracjonalnie dtugi okres
przedawnienia deliktow dyscyplinarnych. Catoksztatt wprowadzonych zmian jasno zatem $wiadczy o tym, ze
Minister Sprawiedliwosci uzyskat razaco nieproporcjonalny do uzasadnionych potrzeb wptyw na dziatalnosc¢
sagdownictwa jako catosci. Co jednak réwnie istotne stworzone mechanizmy wptywu generuja realne
niebezpieczenstwo zaistnienia naduzyé i prob nieformalnego wywierania naciskow na sedziow albo
wywotywania efektu mrozacego osigganego dzieki samej swiadomosci wsrdd sedzidw zakresu potencjalnej
wiadzy jaka przystuguje Ministrowi Sprawiedliwosci, chociazby w ramach sagdownictwa dyscyplinarnego, ktére
w obecnym stanie prawnym moze by¢ z tatwoscig wykorzystywane jako mechanizm represji w stosunku do
sedziow niespetniajacych oczekiwan przedstawicieli wiadzy politycznej. Nieproporcjonalny wptyw wiadzy
wykonawczej na sagdownictwo ma charakter systemowy, gdyz widoczny jest na kazdym etapie przebiegu kariery
sedziowskiej (od mianowania na asesora, przez prace na stanowisku sedziego, ewentualne petnienie funkgji
organu sadu powszechnego, az po mozliwos¢ orzekania pomimo osiagniecia wieku przejscia w stan spoczynku).
Tego catosciowego obrazu nie da sie pogodzi¢ z fundamentami demokratycznego paristwa prawnego w postaci
zasad trojpodziatu whadzy i separacji wtadzy sagdowniczej, a takze z zasadami niezaleznosci saddw i niezawistosci

sedziowskiej.
Zespot Ekspertéw Prawnych przy Fundacji im. Stefana Batorego
dr Ryszard Balicki — adiunkt w Katedrze Prawa Konstytucyjnego Wydziatu Prawa, Administracji i Ekonomii

Uniwersytetu Wroctawskiego
tukasz Bojarski — prezes zarzadu i wspdtzatozyciel Instytutu Prawa i Spoteczenstwa INPRIS
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Jacek Czaja — prezes zarzgdu Towarzystwa Prawniczego

dr hab. Monika Florczak-Wator, adiunkt w Katedrze Prawa Konstytucyjnego Uniwersytetu Jagielloriskiego

dr Wojciech Jasiniski — adiunkt w Katedrze Postepowania Karnego Wydziatu Prawa, Administracji i Ekonomii
Uniwersytetu Wroctawskiego, cztonek Biura Studidw i Analiz Sadu Najwyzszego

dr Piotr Ktadoczny — docent na Wydziale Prawa i Administracji Uniwersytetu Warszawskiego. Cztonek Zarzadu
Helsinskiej Fundacji Praw Cztowieka

dr hab. Marcin Matczak — profesor w Katedrze Filozofii Prawa i Nauki o Panstwie Uniwersytetu
Warszawskiego, partner w Kancelarii Domanski, Zakrzewski, Palinka sp.k.

dr hab. Tomasz Pietrzykowski — profesor w Katedrze Teorii i Filozofii Prawa Wydziatu Prawa i Administracji
Uniwersytetu Slaskiego w Katowicach

dr Anna Sledzifiska—Simon — Wydziat Prawa, Administracji i Ekonomii, Katedra Prawa Konstytucyjnego,
Uniwersytet Wroctawski
dr Tomasz Zalasinski — cztonek zarzadu Stowarzyszenia im. Prof. Zbigniewa Hotdy, Kancelaria Domanski

Zakrzewski Palinka sp.k.
prof. zw. dr hab. Fryderyk Zoll — profesor Uniwersytetu Jagielloriskiego i Uniwersytetu w Osnabriick

Katarzyna takomiec — sekretarz Zespotu Ekspertow Prawnych

Zespot Ekspertow Prawnych dziatajgcy od 2016 roku przy Fundacji im. Stefana Batorego zajmuje sie oceng
przygotowywanych przez rzad i parlament zmian prawnych dotyczacych ustroju panstwa oraz miejsca instytucji
publicznych i obywatelskich w systemie prawa. Cztonkowie Zespotu prowadza monitoring projektéw aktéw
prawnych, analizujac je przede wszystkim pod katem zgodnosci wprowadzanych rozwigzan z Konstytucjg RP,
normami miedzynarodowymi i demokratycznymi standardami panstwa prawa. Oceniajg tez stopien ingerencji
przepisdéw w prawa cztowieka i obywatela oraz kierunek zmian ustrojowych, jaki wytycza stanowione prawo.
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From: Dragan, Katarzyna E <DraganKE@state.gov>
Sent: Tuesday, May 9, 2017 3:45 AM
To: Warsaw POL_ECON FSNs (R) <WarsawPOL ECONF SNs-R(@state.gov>;
;{Vé’rss;\‘l ZS\I;_ECON Americans (R) <WarsawPOL ECONAmericans- SELE ASE IN PART
Subject: Human Rights News

The office of LGBT organization vandalized

Over the weekend, unknown perpetrators broke windows in the office of Campaign against Homophobia, the
largest NGO which promotes the rights of LGBT persons in Poland. Police are looking for perpetrators. The office
of KPH was vandalized three times during 2016 — police discontinued these investigations because they failed to
find the offenders.
http://warszawa.wyborcza.pl/warszawa/7,54420,21780030,atak-na-siedzibe-kampanii-przeciw-homofobii-
znow-wybite-szyby.html

The Norwegian government on distribution of EEA funds

The Norwegian authorities do not agree with the Polish proposal on the new method of distribution of EEA
funds. When talking to the Norwegian News Agency NTB, Norwegian PM Erna Solberg warned “intolerant
forces”, who do not understand the need for the existence independent civil society. “We will not allow the
Polish and Hungarian governments to control these funds. We must ensure that independent organizations will
be responsible for funds distribution”, said Norwegian PM. Last Thursday, she notified Jean-Claude Juncker,
the president of the European Commission, about her government position on the issue.
http://wiadomosci.onet.pl/swiat/norwegia-o-sporze-z-polska-w-sprawie-funduszy-norweskich/51fdy2g

Katarzyna Dragan

Political Analyst

American Tmbassy Warsaw, Poland

Al Ujazdowskie 29/31, 00-540 Warszawa

Tel. +48 22 504 2536

Mobile: | B6
Tax, +48 22504 2678

e-mail> DraganKE@state.qov
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From: forumldei Fundacji Batorego <debaty@batory.org.pl>
Sent: Thursday, March 21, 2019 6:11 AM
To: Swiderska, Monika <SwiderskMX@state.gov>
Subject: Jak tlumaczyc Unie w Polsce? Poradnik "Unia. Czy ja znamy?"
Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.
Fﬁ Fundacji Batorego. Wspieraj z nami demokracje w Polsce! [RELEASE IN PART BG‘

Jak ttumaczy¢ Unie w Polsce?
Poradnik ,,Unia. Czy jg znamy?”

Poradnik "Unia. Czy jg znamy?" pod redakcja Jana Jakuba Chromca i Katarzyny Petczynskiej-Natecz
przedstawia 16 kluczowych tez o Unii Europejskiej obecnych w polskiej debacie publiczne;j.

Publikacja adresowana jest do wszystkich oséb chcacych skutecznie ttumaczyé Unie w Polsce. W
kontekscie tegorocznych wyboréw do Parlamentu Europejskiego moze ona zainteresowac:

e Sztaby wyborcze i kandydatéow

e Dziennikarzy i komentatoréw

e Organizacje spoteczne

e Obywateli zaangazowanych w sprawy europejskie

Pokazujemy Unie przystepnie i barwnie, poprzez jej dziatania, na konkretnych przykiadach. Bez
biurokratycznego zargonu, nudnych opisow instytucji i wyliczania paragrafow.

Zapraszamy do lektury!

Publikacja ,Unia. Czy j3 znamy?”

Katarzyna Pefczyriska-Nafecz
Dyrektorka forumldei Fundacji im. Stefana Batorego
tel 22 536 02 53

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06777686 Date: 08/14/2019

B6



via iclal"'Watch, Inc.

UNCLASSIFIED U.S. Department of Stafe, Case Ng. £:2019:09364  Doc No. C06777686 Date: 08/14/2019

Jan Jakub Chromiec
Ekspert forumlidei Fundacji im. Stefana Batorego
tel. 22 536 02 69

Administratorem Pani/Pana danych osobowych w postaci: imig, nazwisko, adres kontaktowy jest Fundacja im. Stefana
Batorego, ul. Sapiezyriska 10a, 00-215 Warszawa. Pani/Pana dane osobowe sa przetwarzane na podstawie wyrazonej przez
Pana/Panig zgody w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen na organizowane przez
Fundacje spotkania.

Pani/Pana dane osobowe bedg przechowywane do momentu cofnigcia zgody na ich przetwarzanie lub zgtoszenia

sprzeciwu wobec ich przetwarzania. Pani/Pana dane osobowe nie bedq udostepniane innym odbiorcom.

Ma Pani/Pan prawo zadac dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia przetwarzania
oraz do przenoszenia danych. W kazdej chwili moze Pani/Pan wycofac zgode na przetwarzanie swoich danych osobowych.
Wycofanie zgody nie bedzie rzutowato na zgodnos¢ z prawem przetwarzania Pani/Pana danych w oparciu o zgode przed jej

cofnieciem.

Ma Pani/Pan prawo do whniesienia sprzeciwu w zwiazku z przetwarzaniem swoich danych na potrzeby wysytania informacji

o dziatalnosci Fundacji. Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy kliknaé link Wypisz mnie
ze wszystkich list wysytkowych.

Wigce] o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00
e-mail: informacja@batory.org.pl
www.batory.org.pl
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From: forumldei Fundacji Batorego <forumidei_info@batory.org.pl>
Sent: Tuesday, July 24, 2018 3:33 AM

To: Swiderska, Monika <SwiderskMX@state.gov>

Subject: Komentarz "Przemyslec sojusze"

Problemy z wyswietlaniem? Zobacz ten e-mail w przegladarce.

Fﬁ Fundacji Batorego. Wspieraj z nami demokracje w Polsce!

RELEASE IN PART B6

"Przemyslec sojusze" - komentarz Katarzyny Pelczynskiej-Natecz i Piotra
Burasa

Zachecamy do lektury najnowszej analizy Katarzyny Petczynskiej-Natecz, dyrektorki forumldei Fundacji
Batorego, oraz Piotra Burasa, dyrektora Warszawskiego Biura Europejskiej Rady Stosunkow
Migdzynarodowych (ECFR), na temat konsekwencji lipcowego szczytu NATO i spotkania prezydentow
USA i Rosji w Helsinkach dla polskiej polityki zagranicznej.

Jak pisza autorzy, ostatnie wydarzenia sg symbolem gtebokich zmian geopolitycznych. W ich swietle
polska polityka zagraniczna - determinowana wyobrazeniem naszego kraju jako "frontowego" i stale
zagrozonego ze wschodu - staje sie anachroniczna. Ryzyka zwigzane z Rosjg pozostajg aktualne. Jednak
najwieksze zagrozenia i niepewnosci dla Polski zwigzane s3 dzi$ ze zmianami zachodzacymi w swiecie
zachodnim, zwtaszcza w Unii Europejskiej, ktéra ewoluowac bedzie w kierunku ,,Unii chetnych", opartej
na twardych negocjacjach i transakcjach zamiennych.

Komentarz "Przemyslec¢ sojusze"

Krzysztof Mrozek
forumldei
Fundacja im. Stefana Batorego

e-mail:

Administratorem Pani/Pana danych osobowych jest Fundacja im. Stefana Batorego, ul.Sapiezyriska 10a, 00-215 Warszawa.

Pani/Pana dane osobowe sg przetwarzane w celu informowania Pani/Pana o dziatalnosci Fundacji i przesytania zaproszen
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na organizowane przez Fundacje spotkania

Pani/Pana dane osobowe sa przez nas przetwarzane do celédw wynikajacych z prawnie uzasadnionego interesu Fundacji
jakim jest informowanie opinii publicznej o dziataniach podejmowanych przez Fundacje w ramach realizacji jej celdw
statutowych. Pani/Pana dane osobowe zostaty przez nas zgromadzone w ramach wczesniejszych kontaktéw bezposrednich
lub ze Zrédet powszechnie dostepnych tj. stron internetowych instytucji, firm, mediéw. Pani/Pana dane osobowe nie beda
udostepniane innym odbiorcom.

Ma Pani/Pan prawo zgdac¢ dostepu do swoich danych osobowych, ich sprostowania, usuniecia, ograniczenia przetwarzania

oraz do przenoszenia danych. Ma Pani/Pani prawo wniesienia sprzeciwu w zwigzku z przetwarzaniem w/w danych na

potrzeby wysytania informacji o dziatalnosci Fundacji. Przystuguje Pani/Panu skarga do wtasciwego organu nadzorczego.

Jesli nie chce Pani/Pan otrzymywac od nas zadnych informacji, zaproszen i materiatéw, prosimy klikna¢ link Wypisz mnie
ze wszystkich list wysytkowych.

Wigcej o sposobie przetwarzania danych osobowych przez Fundacje Batorego w polityce prywatnosci.

Fundacja im. Stefana Batorego

Sapiezynska 10a
00-215 Warszawa

tel. |48| 22 536 02 00

e-mail: informacja@batory.org.pl
www.batory.org.pl
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RELEASE IN
FULL

A B
1
| 2 |
3 |Row Labels Sum of DLLR_AM
4 |Kampania Przeciw Homofobii $15,000.00
5 |Grand Total 15000
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A B C D E F
1 |VEND_CD VEND_ADDR_CD VEND_NM FI FISC DOC_NUM
| 2 [264KPHOMO 26401 Kampania Przeciw Homofobii 02 2016 2646PSU0037
3 |264KPHOMO 26401 Kampania Przeciw Homofobii 02 2016 2646PSU0037
4 |264KPHOMO 26401 Kampania Przeciw Homofobii 02 2016 2646PSU0037
5 |264KPHOMO 26401 Kampania Przeciw Homofobii 08 2016 2646PSU0818
6 |264KPHOMO 26401 Kampania Przeciw Homofobii 08 2016 2646PSU0818
7 |264KPHOMO 26401 Kampania Przeciw Homofobii 08 2016 2646PSU0818
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G H | J K L M N

1|ca  |DTYP ACTG_ IT™MZ_ DLLR_AM POST_CD REF_DOC_NUM DOC_ACTN
H[E DI 1 4000/ 264 )

3 |ip DI 1 4000|264 R

4 |ip DI 1 4000/ 264 R

5 |ip DI 1 1000264 0

6 |Ip DI 1 1000264 R

7 |ip DI 1 1000|264 R
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[¢] P Q R S T U \
1 |SYS_DT_TM T FUND FUND_CAT BBFY EBFY DIV PROG
| 2 | 2-Nov-15|01 19__ X02090000 2015 ECA 2371
3 4-Nov-15|01 19__ X02090000 2015 ECA 2371
4 5-Nov-15|01 19__ X02090000 2015 ECA 2371
5 20-May-16|01 19__ X02090000 2015 ECA 2371
6 20-May-16|01 19__ X02090000 2015 ECA 2371
7 23-May-16/01 19 X02090000 2015 ECA 2371
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W X Y 4 AA AB
1 |ORGN ORGN_TYP PROJ BDOB BDOB_CLAS ACTG
| 2 [1072 SE 4121 41 NEO1
3 1072 SE 4121 41 NEO1
4 11072 SE 4121 41 NEO1
5 |1072 SE 4121 41 NEO1
6 |1072 SE 4121 41 NEO1
7 |1072 SE 4121 41 NEO1

UNCLASSIFIED U.S. Department of State Case No. F-2019-00364 Doc No. C06785110 Date: 08/14/2019



UNCLASSIFIED U.S. Department of StSE‘?air%QSE NaaF-2019-00364

via Yy

Doc No. C06785110 Date: 08/14/2019

Ch, InC.

AC

TITL

Grant SPL900-15-GR067, Kampania Prezeciw Homofobii
Grant SPL900-15-GR067, Kampania Prezeciw Homofobii
Grant SPL900-15-GR067, Kampania Prezeciw Homofobii
F, SPL90015GR0O67, 9/28/15-9/30/16, KAMPANIA PRZECI
F, SPL90015GR0O67, 9/28/15-9/30/16, KAMPANIA PRZECI
F, SPL90015GR0O67, 8/28/15-9/30/16, KAMPANIA PRZECI

\IC\U'|-J>UJ|NI—‘
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AD

LINE_DSCR

Grant SPL900-15-GR067, Kampania Prezeciw Homofobii

Grant SPL900-15-GR067, Kampania Prezeciw Homofobii

Grant SPL900-15-GR067, Kampania Prezeciw Homofobii

F, SPL90015GR067, 9/28/15-9/30/16, KAMPANIA PRZECIW HOMOFOBII, STRONG AND PROUD-HATE CRIME STORYTELLING
F, SPL90015GR067, 9/28/15-9/30/16, KAMPANIA PRZECIW HOMOFOBII, STRONG AND PROUD-HATE CRIME STORYTELLING
F, SPL90015GR0O67, 8/28/15-9/30/16, KAMPANIA PRZECIW HOMOFOBII, STRONG AND PROUD-HATE CRIME STORYTELLING

\IC\U'|-J>UJ|NI—‘
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AE
DOC_STUS

PROCESSED
PROCESSED
PROCESSED
PROCESSED
PROCESSED
PROCESSED

\IC\U'|-J>UJ|NI—‘
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A

fundacja batorego

federacja na rzecz kobiet i planowania rodziny
federa

kampania przeciw homofobii

polskie towarzystwo prawa Antydyskryminacyjnego

aleksander smolar

Fundacja Batorego

Federacja na rzecz Kobiet | Planowania Rodizny

Federa

10 |Kampania przeciw Homofobii

11 |Polskie Towarzystwo Prawa Antydyskryminacyjnego

12 |Aleksander Smolar

13 |FUNDACJA BATOREGO

14 |FEDERACJA NA RZECZ KOBIET | PLANOWANIA RODIZNY
15 |FEDERA

16 | KAMPANIA PRZECIW HOMOFOBII

17 |POLSKIE TOWARZYSTWO PRAWA ANTYDYSKRYMINACYINEGO
18 |ALEKSANDER SMOLAR

kDOO\IC\L}'!-bUJ|NI—‘
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OR t.vend_nm = 'fundacja batorego’,

OR t.vend_nm = 'federacja na rzecz kobiet i planowania rodziny',

OR t.vend_nm = 'federa’,

OR t.vend_nm = 'kampania przeciw homofobi?’,

OR t.vend_nm = 'polskie towarzystwo prawa Antydyskryminacyjnego’,

OR t.vend_nm = "aleksander smolar’,

OR t.vend_nm = 'Fundacja Batoregc’,

OR t.vend_nm = 'Federacja na rzecz Kobiet i Planowania Rodizny',

OR t.vend _nm = 'Federa’,

10 |OR t.vend_nm = 'Kampania przeciw Homofobii’,

11 |OR t.vend_nm = 'Polskie Towarzystwo Prawa Antydyskryminacyjnego’,

12 |OR t.vend_nm = 'Aleksander Smolar’,

13 |OR t.vend_nm = 'FUNDACJA BATOREGO',

14 |OR t.vend_nm = 'FEDERACIA NA RZECZ KOBIET | PLANOWANIA RODIZNY',
15 |OR t.vend_nm = 'FEDERA,

16 |OR t.vend_nm = 'KAMPANIA PRZECIW HOMOFOBII',

17 |OR t.vend_nm = 'POLSKIE TOWARZYSTWO PRAWA ANTYDYSKRYMINACYJNEGO',
18 |OR t.vend_nm = 'ALEKSANDER SMOILAR’,

kDOO\IC\L}'!-bUJ|NI—‘
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Via y nc.

OR t.vend_nm = 'fundacja batorego’,

OR t.vend_nm = 'federacja na rzecz kobiet i planowania rodziny',

OR t.vend_nm = 'federa’,

OR t.vend_nm = 'kampania przeciw homofobi?’,

OR t.vend_nm = 'polskie towarzystwo prawa Antydyskryminacyjnego’,

OR t.vend_nm = "aleksander smolar’,

OR t.vend_nm = 'Fundacja Batoregc’,

OR t.vend_nm = 'Federacja na rzecz Kobiet i Planowania Rodizny',

OR t.vend _nm = 'Federa’,

10 |OR t.vend_nm = 'Kampania przeciw Homofobii’,

11 |OR t.vend_nm = 'Polskie Towarzystwo Prawa Antydyskryminacyjnego’,

12 |OR t.vend_nm = 'Aleksander Smolar’,

13 |OR t.vend_nm = 'FUNDACJA BATOREGO',

14 |OR t.vend_nm = 'FEDERACIA NA RZECZ KOBIET | PLANOWANIA RODIZNY',
15 |OR t.vend_nm = 'FEDERA’,

16 |OR t.vend_nm = 'KAMPANIA PRZECIW HOMOFOBII',

17 |OR t.vend_nm = 'POLSKIE TOWARZYSTWO PRAWA ANTYDYSKRYMINACYJNEGO',
18 |OR t.vend_nm = "ALEKSANDER SMOILAR’,

kDOO\IC\L}'!-bUJ|NI—‘
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E
OR t.vend_nm = 'fundacja batorego’,CR t.vend_nm = 'federacja na rzecz kobiet i planowania rodziny',OR t.vend_nm = 'federa’,OR t.vend_nm ='kamp
'fundacja batorego’,'federacja na rzecz kobiet i planowania rodziny','federa’,’kampania przeciw homofobii','polskie towarzystwo prawa Antydyskrymin

5moowmm4>u|~»—-

Juny
=

iy
N

13
14
15
16
17
18
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F G H | J K L M N 0 P | a [ R
nia przeciw homofobii’,OR t.vend_nm = 'polskie towarzystwo prawa Antydyskryminacyjnego’,OR t.vend_nm = "aleksander smolar’,OR t.vend_nm =H

acyjnego’,'aleksander smolar’,’Fundacja Batorego','Federacja na rzecz Kobiet i Planowania Rodizny’,'Federa’,'Kampania przeciw Homofobii’,'Polskie Td
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S T U v W X Y z AA AB AC AD AE
lindacja Batorego',OR t.vend_nm ='Federacja na rzecz Kobiet i Planowania Rodizny’,OR t.vend_nm = 'Federa’,OR t.vend_nm = 'Kampania przeciw Ho
\warzystwo Prawa Antydyskryminacyjnego’,'Aleksander Smolar’,'FUNDACJA BATOREGO','FEDERACIA NA RZECZ KOBIET | PLANOWANIA RODIZNY','FEQ]
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AF AG AH Al Al AK AL AM AN AO AP | AQ | AR
hofobii’,OR t.vend_nm ='Polskie Towarzystwo Prawa Antydyskryminacyjnego’,OR t.vend_nm = 'Aleksander Smolar’,OR t.vend_nm = 'FUNDACJA BAT
ERA’,'KAMPANIA PRZECIW HOMOFOBII',’POLSKIE TOWARZYSTWO PRAWA ANTYDYSKRYMINACYJNEGO','ALEKSANDER SMOLAR',
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AS AT AU AV AW AX AY AZ BA BB BC BD BE
REGO’,OR t.vend_nm = 'FEDERACJA NA RZECZ KOBIET | PLANOWANIA RODIZNY',0OR t.vend_nm ='FEDERA',OR t.vend_nm = 'KAMPANIA PRZECIW H
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BF BG BH Bl BJ BK BL BM BN BO BP | BQ
MOFOBII',OR t.vend_nm = 'POLSKIE TOWARZYSTWO PRAWA ANTYDYSKRYMINACYJNEGO',OR t.vend_nm ='ALEKSANDER SMOLAR/,
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