IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
Plaintiff,
V. Civil Action No. 14-01242 (RCL)

U.S. DEPARTMENT OF STATE,

Defendant.
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PLAINTIFF’'S NOTICE OF DISCOVERY

Please take notice that pursuant to the Federal Rules of Civil Procedure 45(a)(4) and the
Court’s March 2, 2020 Order (ECF 161, 4-5), Plaintiff Judicial Watch, Inc. serves the attached
Subpoena to Produce Documents in this civil action, on Google, LLC by May 13, 2020 at the

place and time specified therein.

Dated: April 10, 2020 Respectfully submitted,

/s/ Ramona R. Cotca

Ramona R. Cotca (D.C. Bar No. 501159)
Lauren M. Burke (D.C. Bar No. 1028811)
Eric Lee (D. C. Bar No. 1049158
JubiCIAL WATCH, INC.

425 Third Street SW, Suite 800
Washington, DC 20024

Tel. (202) 646-5172
rcotca@judicialwatch.org
Iburke@judicialwatch.org

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on April 10, 2020, I served the foregoing Notice of Discovery and
the attached copy of the Subpoena to Produce Documents, Information, or Objects or to
Permit Inspection of Premises in a Civil Action to be served on Google, LLC, via electronic
mail on the following:

Robert J. Prince

Stephen M. Pezzi

United States Department of Justice

Civil Division, Federal Programs Branch

1100 L Street, N.W., Room 11010

Washington, DC 20005

Email: robert.prince@usdoj.gov
stephen.pezzi@usdoj.gov

Counsel for Defendant Dep’t of State

David E. Kendall

Stephen L. Wohlgemuth

Williams & Connolly, LLP

725 12th St, NW

Washington, DC 20005

Email: dkendall@wc.com
swohlgemuth@wc.com

Counsel for Intervenor Hillary Rodham Clinton

/s/ Ramona R. Cotca
Ramona R. Cotca
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UNITED STATES DISTRICT COURT

for the
District of Columbia

Judicial Watch, Inc.
Plaintiff
V.
U.S. Department of State

Civil Action No. 14-1242 (RCL)

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION

To: Google, LLC c/o Corporation Service Company (RA)2710 Gateway Oaks Drive, Ste. 150N, Sacramento, CA 95833

(Name of person to whom this subpoena is directed)

6 Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
material: See Attachment A attached.

| Place: Behmke Reporting, 455 Market Street, Suite 970 | Date and Time: }
San Francisco, California 94105 05/13/2020 10:00 am C?D

O Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: 04/10/2020
o M 6&/

CLERK OF COURT

Signature of Clerk or Deputy Clerk Attorney's signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party) Judicial Watch, Inc.

, who issues or requests this subpoena, are:

Ramona Cotca, 425 3rd Street, SW, Suite 800, Washington DC 20024, rcotca@judicialwatch.org, 202-646-5172,ext.328

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things or the
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No. 14-1242 (RCL)

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date)

O I served the subpoena by delivering a copy to the named person as follows:

On (date) ; or

O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and $ - for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc.:
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Federal Rule of Civil Procedure 45 (¢), (d), (e), and (g) (Effective 12/1/13)

(¢) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in pcrson, if the person
(i) is a party or a party’s ollicer; or
(ii) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpocna may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts busincss in person; and

(B) inspection of premises at the premises Lo be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and scrving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to Lhe
subpocena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attomey who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
pemit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is setved. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance,

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ti) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(lv) subjects a person 1o undue burden.

(B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not rcquested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specificd
conditions if the serving parly:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(fii) ensures that the subpoenaed person will be reasonably compensated.

(¢) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding 1o a subpoena (o produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same clectronically stored
information in more than one form.

(D) inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specily conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itselfl
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. 1f information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation matcrial, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copics it has; must not usc or disclose the information
until the claim is resolved; must take reasonable steps to retricve the
information if the party disclosed it before being notified; and may promptly
present the information under scal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, afler a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena malerials, see Fed R. Civ. P. 45(a) Committee Note (2013)




ATTACHMENT A

Pursuant to the Memorandum Order (ECF No. 161) entered on March 2, 2020 in Judicial
Watch, Inc. v. U.S. Dep’t of State, Case No. 14-1242 (RCL) (D. District of Columbia), a copy of
which is attached as Exhibit 1, Judicial Watch, Inc. requests that Google, LLC produce and
permit the inspection and copying of the documents and electronically stored information
described herein.

DEFINITIONS
The following definitions should be used in responding to these requests:

1. The terms “document” and “electronically stored information” are defined to be
synonymous in meaning and equal in scope to the definition in Rule 34(a)(1)(A) of the Federal
Rules of Civil Procedure.

2. The term “Secretary Clinton” means former Secretary of State Hillary Rodham
Clinton.

3. The term “Clinton Emails” includes any emails or electronic communications or
drafts of emails or electronic communications sent to or from, received, saved, stored, archived
or contained in any of the following email accounts used by Secretary Clinton between January
21, 2009 and February 1, 2013:

a. hdr22@clintonemail.com;
b. hr15@att.blackberry.net;
¢ hr15@mycingular.blackberry.net; or
d. hrod17@clintonemail.com.
4. The terms “you” or “your” include all persons to whom this request is addressed,

and all of that person’s agents, representatives, or attorneys.



5. The term “metadata” includes, but is not limited to, dates and times of creation,
modification, transmission, and/or retrieval of any electronic copy of the Clinton Emails,
regardless whether the emails were sent or received by Secretary Clinton.

INSTRUCTIONS

1. Notwithstanding any definition set forth below, each word, term, or phrase used
in these requests is intended to have the broadest meaning permitted under the Federal Rules of
Civil Procedure.

2. The requests should be deemed to incorporate, and not to waive, the requirements
of the Federal Rules of Civil Procedure.

3 The requests seek documents and electronically stored information in your actual
or constructive possession, custody, or control, including documents or electronically stored
information that may be held by your attorneys, representatives, or other persons acting on your
behalf or under, by, or through you, or who are subject to your control or supervision.

4. If you object to any part of a request, please identify the part subject to the
objection and respond to any part not subject to an objection.

5 If a document or electronically stored information responsive to a request was
once in your possession, custody, or control, but no longer is, please explain what happened to it,
who has custody, possession or control of the document or electronically stored information, and
when you last had possession, custody or control of the document or electronically stored
information.

6. All use of the present tense should be interpreted to include the past and future
tenses; the singular to include the plural and the plural to include the singular; “any” and “all”

29, ¢

each to mean “any and all”; “including” to mean “including but not limited to”; “and” and “or”



each to encompass both “and” and “or”; and words in the masculine, feminine, or neuter form to
include each of the other genders.

7. A request for a document or electronically stored information should be
interpreted to include any exhibit or attachment to the document or electronically stored
information and any file or subfile in which the document or electronically stored information is
maintained. Any draft or non-identical copy of a document or electronically stored information
should be considered a separate document or separate electronically stored information and
produced accordingly.

REQUESTS

1. Any and all Clinton Emails, including metadata, sent or forwarded to or from or

saved, stored, archive, or contained in the Gmail account associated with the following address:
a. CarterHeavyIndustries@gmail.com; or

b. carterheavyindustries@gmail.com.



Exhibit 1
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,,
Plaintiff,
V. Civil Case No. 14-1242

U.S. DEPARTMENT OF STATE,

Defendant.

MEMORANDUM ORDER

On December 6, 2018, the Court ordered discovery into three main areas: (a) whether
Secretary Clinton’s use of a private email while Secretary of State was an intentional attempt to
evade FOIA; (b) whether the State Department’s attempts to settle this case in late 2014 and early
2015 amounted to bad faith; and (c) whether State has adequately searched for records responsive
to Judicial Watch’s request. Although discovery in FOIA cases is rare, the Court again reminds
the government that it was State’s mishandling of this case—which was either the result of
bureaucratic incompetence or motivated by bad faith—that opened discovery in the first place.

Discovery up until this point has brought to light a noteworthy amount of relevant
information, but Judicial Watch requests an additional round of discovery, and understandably so.
With each passing round of discovery, the Court is left with more questions than answers. What’s
more, during the December 19, 2019, status conference, Judicial Watch disclosed that the FBI
recently produced approximately thirty previously undisclosed Clinton emails. State failed to fully

explain the new emails’ origins when the Court directly questioned where they came from.'

! On February 12, 2020, Judicial Watch informed the Court that a recently obtained Clinton email—produced in an
unrelated FOIA case involving State—strongly suggests that Secretary Clinton and her Deputy Chief of Staff, Huma
Abedin, conducted State Department business via text messaging as well. P1.’s Notice Suppl. Information 1, ECF No.

1
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Furthermore, State has not represented to the Court that the private emails of State’s former
employees who corresponded with Secretary Clinton have been searched for additional Clinton
emails. State has thus failed to persuade the Court that all of Secretary Clinton’s recoverable
emails have been located. This is unacceptable.

State asks the Court to close discovery and to move this case towards dispositive motions
and an eventual resolution. But there is still more to learn. Even though many important questions
remain unanswered, the Justice Department inexplicably still takes the position that the Court
should close discovery and rule on dispositive motions. The Court is especially troubled by this.
To argue that the Court now has enough information to determine whether State conducted an
adequate search is preposterous, especially when considering State’s deficient representations
regarding the existence of additional Clinton emails. Instead, the Court will authorize a new round
of discovery as follows.

Brett Gittleson and Yvette Jacks

Mr. Gittleson was the Director of the Office of the Secretary, the Executive Secretariat’s
Information Resource Management (hereinafter “S/ES-IRM”) in 2013 and 2014. Pl.’s Status
Report 2, ECF No. 152. That office was charged with providing technical support—including
email management—to the Office of the Secretary during Secretary Clinton’s years at the helm.
S/ES-IRM Official Dep. 11:17-12:6; 14:1-16:16, ECF No. 152-1. In late 2012 or early 2013, Mr.
Gittleson became the director of S/ES-IRM, and in April or May 2013, he discussed Secretary
Clinton’s email use with Gene Smilansky, an attorney in the Office of the Legal Advisor. Pl.’s
Status Report 2. Mr. Smilansky had experience working on FOIA lawsuits, including one related

to Secretary Clinton’s emails. /d. at 3.

160. The government has not provided any information about whether such text messages were searched pursuant to
FOIA.
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Ms. Jacks was a Deputy Director of S/ES-IRM from 2010 to 2015 and assisted with the
troubleshooting of Secretary Clinton’s private server while in that role. Id. at 3—4; S/ES-IRM
Official Dep. 93:5-13. During Tasha Thian’s deposition, Ms. Thian identified Ms. Jacks as an
employee who maintained the list of gatekeepers for Secretary Clinton’s communications. Thian
Dep. 125:17-126:2, ECF No. 152-3. Ms. Thian also testified to something troubling—that several
S/ES-IRM employees may have intentionally withheld information about Secretary Clinton’s
email arrangements. Jd. at 151:18-152:15.

Judicial Watch seeks to depose Mr. Gittleson and Ms. Jacks because they may have
relevant knowledge of Secretary Clinton’s email use. See Pl.’s Status Report 2—4. State argues
that any further discovery would be cumulative or irrelevant. See Def.’s Status Report 5-7, ECF
No. 154. The Court agrees with Judicial Watch and believes these two former employees may
offer new and relevant testimony. Mr. Gittleson and Ms. Jacks may be questioned—within the
parameters set forth in the Court’s December 6, 2018, memorandum opinion and order authorizing
discovery—about their knowledge of Secretary Clinton’s email use and any other non-privileged
conversations pertaining to her email use. Accordingly, the Court GRANTS Judicial Watch’s
requests to depose Mr. Gittleson and Ms. Jacks.

Paul Combetta

Mr. Combetta is an IT specialist who was involved with the transfer and deletion of
Secretary Clinton’s emails. See Pl.’s Status Report 4-5. Judicial Watch seeks to depose Mr.
Combetta to learn more about the archiving, existence, and deletion of any of Secretary Clinton’s
emails. /d at 5. Additionally, Judicial Watch asks the Court to require Mr. Combetta to bring to
his deposition all records in his possession relating to Secretary Clinton’s emails from her time at

State. /d On December 30, 2019, Judicial Watch informed the Court that Mr. Combetta would
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assert his Fifth Amendment privilege against self-incrimination if Judicial Watch served a
subpoena on him.? Status Report Regarding Combetta Dep. 1, ECF No. 155. The Court sees no
reason to authorize what would be an exercise in futility. Accordingly, the Court DENIES Judicial
Watch’s request to depose Mr. Combetta.

State Department Interrogatories

Judicial Watch seeks to serve two additional interrogatories on State. First, Judicial Watch
asks State to “[i]dentify the number of FOIA lawsuits pending in 2014 that sought records relevant
to Secretary Clinton’s emails from her tenure at the State Department.” Pl.’s Status Report 5. Of
the total number of those lawsuits, Judicial Watch asks State to “identify the number of lawsuits
the State Department attempted to settle from January 2014 through February 2015.” Jd. The
Court agrees with State and holds that the first request is ambiguous and therefore inherently
burdensome. The information Judicial Watch seeks is likely also publicly available. The Court
DENIES the first request.

The second request is similarly ambiguous, unduly burdensome, and disproportionate to
the needs of the case. Additionally, the request seeks information related to internal settlement
discussions, which likely would be protected by the work-product doctrine. The likelihood of
receiving relevant, non-privileged information does not warrant the search, so the Court DENIES
the second request.

Subpoena for Documents

Judicial Watch seeks to subpoena Google for relevant documents and records associated

with Secretary Clinton’s emails during her tenure at State. J/d. at 5—6. The subpoena seeks to

discover new emails, so it certainly relates to whether State conducted an adequate search. But

2 The Justice Department gave Mr. Combetta only limited-use immunity during the FBI's investigation into Secretary
Clinton’s private server. Status Report Regarding Combetta Dep. 1, ECF No. 155.

4
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State points out that Judicial Watch fails to explain how this search would be any more fruitful
than the FBI’s extensive investigation into Secretary Clinton’s missing emails. See Def.’s Status
Report 8-9. According to State, the request is disproportionate to the needs of the case because it
is highly unlikely that Judicial Watch would receive any relevant information or emails that the
FBI or DOJ Inspector General failed to uncover. See id.

The Court is not confident that State currently possesses every Clinton email recovered by
the FBI; even years after the FBI investigation, the slow trickle of new emails has yet to be
explained. For this reason, the Court believes the subpoena would be worthwhile and may even
uncover additional previously undisclosed emails. Accordingly, the Court GRANTS this request.

Cheryl Mills

Judicial Watch seeks to depose Ms. Mills on all areas of discovery. Ms. Mills—appearing
as a non-party in this case—opposes this request because Judicial Watch already deposed her in
Judicial Watch’s FOIA case before Judge Sullivan, Judicial Watch, Inc. v. U.S. Dep't of State,
Case No. 13-cv-1363 (D.D.C.). See Mills Obj. Dep. 1-2, ECF No. 142. According to Ms. Mills,
any further discovery would be duplicative because she already testified for seven hours during
her previous deposition to all relevant issues in this case. See id.

Judicial Watch argues that it should be able to depose Ms. Mills in this case because it
knows more information now than it did when it deposed her in 2016. See Pl.’s Combined Reply
10-12, ECF No. 144. The Court sympathizes with this argument—now that Judicial Watch has a
better understanding of what happened, it should have an opportunity to craft new questions
derived from newly discovered facts. When Ms. Mills was deposed, Judicial Watch was not aware
of the 30,000 deleted Clinton emails or that a Congressional subpoena had already been served on

Secretary Clinton for her Benghazi records. /d. at 12. Furthermore, State’s mishandling of this
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case opened up discovery in the first place, and Judicial Watch should not be prohibited from
asking Ms. Mills about what it learned from discovery just because she was deposed over three
years ago in Judicial Watch’s case before Judge Sullivan.

To the extent that Judicial Watch tailors relevant, non-duplicative questions—and those
questions fall within the parameters set forth in the Court’s December 6, 2018, memorandum
opinion and order authorizing discovery—the Court GRANTS Judicial Watch’s request to depose
her on all areas of discovery.

Secretary Hillary Clinton

Judicial Watch believes it is now necessary to depose Secretary Clinton because significant
questions pertaining to her state of mind remain that only she can answer. See Pl.’s Combined
Reply 1-2. Secretary Clinton—appearing as an intervenor in this case—disagrees. She argues
that the only relevant information she would have knowledge of is whether she used a private
server to evade FOIA. See Clinton Opp. Dep. 5-6, ECF No. 143. State’s settlement attempts and
its search for records in response to Judicial Watch’s FOIA request occurred well after Secretary
Clinton’s departure. See id. The Court mostly agrees with Secretary Clinton here—any further
discovery should focus on whether she used a private server to evade FOIA and, as a corollary to
that, what she understandood about State’s records management obligations.

But Secretary Clinton maintains that she has already testified extensively and in multiple
settings about her reasons for using a private server, so any additional discovery would be
duplicative. See id. at 6-12. She reminds the Court that the findings of the Benghazi Select
Committee, the State Department Inspector General, and the FBI all relate to her use of a private

server and that they are all publicly available. /d. at 7. Additionally, Secretary Clinton answered

3 The sole exception to these limitations pertains to records of the Benghazi attack, which will be explored further in
the next section of this order.
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several questions related to her reasons for using a private server through interrogatories in Judicial
Watch’s case before Judge Sullivan. See id. at 7-8. Secretary Clinton specifically highlights the
interrogatories that focus on how, when, and why she set up and used a private server. See id.
Furthermore, because Secretary Clinton was a high-ranking government official, she argues that
the apex doctrine requires Judicial Watch to demonstrate that “extraordinary circumstances”
justify this discovery request. Id. at 6-7 (quoting Judicial Watch v. U.S. Dep't of State, No. 13-
cv-1363, 2016 WL 10770466, at *6 (D.D.C. Aug. 19, 2016)). According to Secretary Clinton,
Judicial Watch cannot meet that burden because her existing, publicly available testimony already
answers Judicial Watch’s questions. See id. at 7.

For its part, Judicial Watch argues that Secretary Clinton’s existing testimony has only
scratched the surface of the inquiry into her motives for setting up and using a private server. Pl.’s
Combined Reply 2-3. Secretary Clinton has repeatedly stated that convenience was the main
reason for using a private server, see, e.g., Clinton Interrog. 5, ECF No. 143-1, but Judicial Watch
justifiably seeks to explore that explanation further.

Judicial Watch also requests permission to question Secretary Clinton in greater detail
about her understanding of State’s records management obligations—including questions about
her various trainings and briefings regarding these obligations. See Pl.’s Combined Reply 3-9.
Judicial Watch correctly points out that many questions regarding her understanding of these
obligations still remain unanswered. See id. at 6-7. For example, how did she arrive at her belief
that her private server emails would be preserved by normal State Department processes for email
retention? Who told her that—if anyone—and when? Did she realize State was giving “no
records™ responses to FOIA requests for her emails? If so, did she suspect that she had any

obligation to disclose the existence of her private server to those at State handling the FOIA
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requests? When did she first learn that State’s records management employees were unaware of
the existence of her private server? And why did she think that using a private server to conduct
State Department business was permissible under the law in the first place? Again, who told her
that—if anyone—and when? These areas of inquiry have not been explored in nearly enough
detail to convince the Court that Secretary Clinton does not have any new testimony to offer.

The Court also needs to know whether Secretary Clinton was aware of the active steps
taken to prevent others at State—especially those who worked in records management—from
learning about her private server. In a December 24, 2010, email exchange, one State Department
official accidently sent an email which listed Secretary Clinton’s private email address to other
employees who did not already have that information, prompting a second State Department
official to reply, “Be careful, you just gave the secretary’s personal email address to a bunch of
folks ... [.]” PL’s Combined Reply Ex. D, ECF No. 144-4. The first official responded, “Should
I say don’t forward? Did not notice[.]” /d. The second official replied, “Yeah-I just know that
she guards it pretty closely[.]” /d. How could Secretary Clinton possibly believe that everyone at
State knew about her private server if her subordinates took pains to ensure that her email address
would not be widely disseminated? Was she aware of this attempt—or any other attempts—to
keep other State Department employees in the dark? Secretary Clinton’s answers to these
questions directly relate to her understanding of her records management obligations.

As extensive as the existing record is, it does not sufficiently explain Secretary Clinton’s
state of mind when she decided it would be an acceptable practice to set up and use a private server
to conduct State Department business. Even Huma Abedin, one of Secretary Clinton’s closest
confidants, testified that Judicial Watch “would have to ask [Secretary Clinton]” herself to

ascertain whether the Secretary knew if her use of a private server satisfied her FOIA obligations.
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Abedin Dep. 115:17-116:3, Judicial Watch, Inc. v. U.S. Dep 't of State, Case No. 13-cv-1363, ECF
No. 129. The Court authorizes Judicial Watch to do so. And, contrary to Secretary Clinton’s
assertion, the apex doctrine does not shield her from testifying.*

Because Judicial Watch has convinced the Court of the need for further discovery from
Secretary Clinton, the only remaining issue is whether the Court should authorize additional
interrogatories or a deposition of Secretary Clinton. As the parties point out, Secretary Clinton
already answered interrogatories in Judicial Watch’s case before Judge Sullivan. But after
carefully considering the discovery materials uncovered in this case and Judge Sullivan’s case,
including Secretary Clinton’s responses, the Court believes those responses were either
incomplet.e, unhelpful, or cursory at best. Simply put, her responses left many more questions than
answers.

The Court expects that additional interrogatories will only muddle any understanding of
Secretary Clinton’s state of mind and fail to capture the full picture, thus delaying the final
disposition of this case even further. The Court has considered the numerous times in which
Secretary Clinton said she could not recall or remember certain details in her prior interrogatory
answers. In a deposition, it is more likely that plaintiff’s counsel could use documents and other
testimony to attempt to refresh her recollection. And so, to avoid the unsatisfying and inefficient
outcome of multiple rounds of fruitless interrogatories and move this almost six-year-old case

closer to its conclusion, Judicial Watch will be permitted to clarify and further explore Secretary

41t is true that high-raking government officials “should not, absent extraordinary circumstances, be called to testify
regarding their reasons for taking official actions.” Simplex Time Recorder Co. v. Sec'y of Labor, 766 F.2d 575, 586
(D.C. Cir. 1985) (citing United States v. Morgan, 313 U.S. 409, 422 (1941)). But the only person who can speak to
Secretary Clinton’s reasons for setting up and using a private server and her understanding of State’s records
management obligations is Secretary Clinton herself. Secretary Clinton unquestionably has unique first-hand
knowledge of these matters, so Judicial Watch has demonstrated “extraordinary circumstances.” See FDIC v. Galan-
Alvarez, No. 15-mc-752 (CRC), 2015 U.S. Dist. LEXIS 130545, at *12 (D.D.C. Sept. 4, 2015) (explaining that a party
may depose a high-raking government official if the official has “unique first-hand knowledge related to the litigated
claims”) (quoting Lederman v. N.Y.C. Dep 't of Parks and Recreation, 731 F.3d 199, 203 (2d Cir. 2013)).
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Clinton’s answers in person and immediately after she gives them. The Court agrees with Judicial
Watch—it is time to hear directly from Secretary Clinton.

Accordingly, the Court GRANTS Judicial Watch’s request to depose Secretary Clinton on
matters concerning her reasons for using a private server and her understanding of State’s records
management obligations, but DENIES its request to depose her on all other matters—with one
exception outlined in the next section of this order.

Benghazi Attack Records

Finally, Judicial Watch seeks to question both Secretary Clinton and Ms. Mills about “the
preparation of talking points for former U.N. Ambassador Susan Rice’s September 16, 2012 media
appearances, the advance dissemination or discussion of those talking points, the aftermath of
Rice’s appearances, and the Department’s evolving understanding of the Benghazi attack.” Pl.’s
Combined Reply 12-13. Judicial Watch argues that their answers will provide more information
regarding the adequacy of State’s search. Id. at 13.

Secretary Clinton specifically opposes this request. She argues that questioning her about
the government’s response to the Benghazi attack has no relevance to the underlying FOIA request
and falls outside the parameters set forth in the Court’s December 6, 2018, memorandum opinion
and order authorizing discovery. Clinton Opp. Dep. 6. Additionally, she highlights the request as
proof that Judicial Watch might seek to improperly expand the parameters of discovery if the Court
permits Judicial Watch to depose her. /d. at 12-13 n.5.

The Court holds that Secretary Clinton and Ms. Mills cannot be questioned about the
underlying actions taken after the Benghazi attack, but they may be questioned about their
knowledge of the existence of any emails, documents, or text messages related to the Benghazi

attack. Such inquiries would go to the adequacy of the search without expanding the parameters
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of discovery to include the substance of the government’s response to the attack. Accordingly, the
Court GRANTS IN PART AND DENIES IN PART this request.
o ok 36 o ok 2k ok ok ok ok
The parties shall complete this round of discovery within seventy-five (75) days, unless
they seek additional time. The Court will hold a post-discovery hearing to set a further schedule
herein.

It is SO ORDERED.

Date: March AL, 2020 (%ucc m

Royce C. Lamberth
United States District Judge
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