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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
425 Third Street SW, Suite 800
Washington, DC 20024,

Plaintiff,
Civil Action No.
V.

U.S. DEPARTMENT OF STATE,

The Executive Office

Office of the Legal Adviser, Suite 5.600
600 19th Street NW

Washington, DC 20522,

Defendant.

N N N N N N N N N N N N N N N N

COMPLAINT

Plaintiff Judicial Watch, Inc. brings this action against Defendant U.S. Department of
State to compel compliance with the Freedom of Information Act, 5 U.S.C. § 552 (“FOIA”). As
grounds therefor, Plaintiff alleges as follows:

JURISDICTION AND VENUE

1. The Court has jurisdiction over this action pursuant to 5 U.S.C. 8 552(a)(4)(B)
and 28 U.S.C. § 1331.
2. Venue is proper in this district pursuant to 28 U.S.C. 8 1391(e).
PARTIES
3. Plaintiff Judicial Watch, Inc. is a not-for-profit, educational organization
incorporated under the laws of the District of Columbia and headquartered at 425 Third Street
SW, Suite 800, Washington, DC 20024. Plaintiff seeks to promote transparency, accountability,

and integrity in government and fidelity to the rule of law. As part of its mission, Plaintiff
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regularly requests records from federal agencies pursuant to FOIA. Plaintiff analyzes the
responses and disseminates its findings and the requested records to the American public to
inform them about “what their government is up to.”

4. Defendant U.S. Department of State is an agency of the United States
Government. Defendant has possession, custody, and control of records to which Plaintiff seeks
access. Defendant is located at 600 19th Street NW, Washington, DC 20522.

STATEMENT OF FACTS

5. On May 29, 2019, Plaintiff submitted a FOIA request to Defendant for
communications about requests by U.N. Ambassador Samantha Powers to “unmask” the
identities of U.S. citizens whose names appear in intelligence reports concerning Russian
interference in the 2016 presidential election, among other records. Specifically, Plaintiff
sought:

1. Any and all requests for information, analyses, summaries,
assessments, transcripts, or similar records submitted to any
Intelligence Community member agency by former United
States Ambassador to the United Nations Samantha Powers
concerning, regarding, or relating to the following:

a. Any actual or suspected effort by the
Russian government or any individual acting
on behalf of the Russian government to
influence or otherwise interfere with the
2016 presidential election.

b. The alleged hacking of computer systems
utilized by the Democratic National
Committee and/or the Clinton presidential
campaign.

C. Any actual or suspected communication
between any member of the Trump
presidential campaign or transition team and
any official or employee of the Russian
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government or any individual acting on
behalf of the Russian government.

d. The identities of U.S. citizens associated
with the Trump presidential campaign or
transition team who were identified pursuant
to intelligence collection activities.
2. Any and all records or responses received by former United
States Ambassador to the United Nations Samantha Powers
and/or any employee, staff member, or representative of
United States Mission to the United Nations in response to
any request described in part 1 of this request.
3. Any and all records of communication between any
official, employee, or representative of any Intelligence
Community member agency and former United States
Ambassador to the United Nation Samantha Powers and/or
any employee, staff member, or representative of the
United States Mission to the United Nations concerning,
regarding, or relating to any request described in part 1 of
this request.
The time frame of the request was identified as “January 1, 2016 through the present.”
6. By letter dated August 6, 2019, Defendant acknowledge receipt of the request and
advised Plaintiff that it had assigned the request Tracking Number F-2019-06795.
7. As of the date of this Complaint, State has failed to: (i) produce the requested
records or demonstrate that the requested records are lawfully exempt from production; (ii)
notify Plaintiff of the scope of any responsive records State intends to produce or withhold and
the reasons for any withholdings; or (iii) inform Plaintiff that it may appeal any adequately
specific, adverse determination.
8. In 2018, Plaintiff filed a lawsuit against State for failure to respond to an identical
request, albeit dated October 31, 2017. See Judicial Watch, Inc. v. U.S. Dep’t of State, Case No.

18-0300 (TJK) (D. District of Columbia) (filed Feb. 8, 2018). On March 3, 2019, the Court
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awarded summary judgment in State’s favor, finding under Glomar that State need not disclose
whether responsive records existed.

9. On May 13, 2020, the Director of National Intelligence released a newly
declassified memorandum and accompanying list identifying officials who submitted requests to
the National Security Agency (“NSA”) to “unmask” the identity of former National Security
Advisor Michael T. Flynn in NSA foreign intelligence reports. The list demonstrates that,
between November 30, 2016 and January 11, 2017, Ambassador Powers submitted seven
requests to “unmask” Flynn’s identity in such NSA foreign intelligence reports and that all seven
requests were approved. Copies of the declassified memorandum and list are attached hereto as
Exhibit A.

10.  Oninformation and belief, based on the timing of Ambassador Powers’
unmasking requests, at least some of the requests likely concerned intelligence reports about
Russian interference in the 2016 presidential election and therefore relate to the subject matter of
Plaintiff’s FOIA request. Accordingly, Defendant’s earlier Glomar response has been
superseded by intervening events.

COUNT 1
(Violation of FOIA, 5 U.S.C. § 552)

11. Plaintiff realleges paragraphs 1 through 10 as if fully stated herein.

12. Plaintiff is being irreparably harmed by reason of Defendant’s violation of FOIA,
and Plaintiff will continue to be irreparably harmed unless Defendant is compelled to comply
with FOIA.

13. To trigger FOIA’s administrative exhaustion requirement, Defendant was
required to determine whether to comply with Plaintiff’s request by July 8, 2019 at the latest. At

a minimum, Defendant was required to: (i) gather and review the requested documents; (ii)

-4 -
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determine and communicate to Plaintiff the scope of any responsive records Defendant intended
to produce or withhold and the reasons for any withholdings; (iii) inform Plaintiff that it may
appeal any adequately specific, adverse determination; and (iv) make the records available
promptly thereafter. See, e.g., Citizens for Responsibility and Ethics in Washington v. Federal
Election Commission, 711 F.3d 180, 188-89 (D.C. Cir. 2013).

14. Because Defendant failed to determine whether to fully comply with Plaintiff’s
request within the time required by FOIA, Plaintiff is deemed to have exhausted its
administrative appeal remedies. 5 U.S.C. § 552(a)(6)(C)(i).

WHEREFORE, Plaintiff respectfully requests that the Court: (1) order Defendant to
conduct searches for any and all records responsive to Plaintiff’s New FOIA request and
demonstrate that it employed search methods reasonably likely to lead to the discovery of
records responsive to Plaintiff’s New FOIA request; (2) order Defendant to produce, by a date
certain, any and all non-exempt records to Plaintiff’s New FOIA request and a Vaughn index of
any responsive records withheld under claim of exemption; (3) enjoin Defendant from
continuing to withhold any and all non-exempt records responsive to Plaintiff’s New FOIA
request; (4) grant Plaintiff an award of attorneys’ fees and other litigation costs reasonably
incurred in this action pursuant to 5 U.S.C. § 552(a)(4)(E); and (5) grant Plaintiff such other

relief as the Court deems just and proper.
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Dated: June 24, 2020

Respectfully submitted,

/s/ Paul J. Orfanedes

Paul J. Orfanedes

D.C. Bar No. 429716

JubiclAL WATCH, INC.

425 Third Street SW, Suite 800
Washington, DC 20024

Tel:  (202) 646-5172

Fax: (202) 646-5199

Email: porfanedes@judicialwatch.org

Counsel for Plaintiff
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EXHIBIT A
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UNCLASSIFIED

OFFICE OF THE DIRECTOR OF NATIONAL INTELLIGENCE
WASHINGTON, DC

MAY 13 2020

The Honorable Charles E. Grassley
Chairman

Committee on Finance

United States Senate

Washington, DC 20510

The Honorable Ron Johnson
Chairman

Committee on Homeland Security
United States Senate

Washington, DC 20510

Senators Grassley and Johnson,

On 8 May 2020 I declassified the enclosed document, which I am providing to you for
your situational awareness.

Sincerely,

Acting Director

Enclosure

UNCLASSIFIED
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Declassified by Acting DNI Richard A. Grenell on 8 May 2020

SECREFANOEORS

NATIONAL SECURITY AGENCY
FORT GEORGE G. MEADE. MARYLAND 20755-6000

4 May 2020

MEMORANDUM FOR DIRECTOR OF NATIONAL INTELLIGENCE

SUBJECT: #N#) Follow-up Unmasking Requests re Former National Security Advisor

(S4NF) Per your email request of 3 May 2020, 1 am providing a revised list of identities
of any officials who submitted requests to the National Security Agency at any point between
8 November 2016 and 31 January 2017, to unmask the identity of former National Security
Advisor, Lieutenant General Michael T. Flynn (USA-Ret). The original list was in alphabetical
order; the revised list is in chronological order, including the date the request was received.

(UAFOHO) Consistent with the original response, dated 1 May 2020, this information is
provided pursuant to the oversight authorities vested with the Director of National Intelligence,
and a copy of this correspondence will be provided to the Secretary of Defense.

A

PAUL M. NAKASONE
General, U.S. Army
Director

Encl: a/s

dagsificd By: [N

Derived From: NSAICSS
Dated: 2
Declassify On. 20450401
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(S//NF) Below is a list of recipients who may have received Lt. Gen Flynn’s identity in response to a
request processed between 8 November 2016 and 31 January 2017 to unmask an identity that had been
generically referred to in an NSA foreign intelligence report. Each individual was an authorized recipient
of the original report and the unmasking was approved through NSA’s standard process, which includes
a review of the justification for the request. Only certain personnel are authorized to submit unmasking
requests into the NSA system. In this case, 16 authorized individuals requested unmaskings for [Jj
different NSA intelligence reports for select identified principals. While the principals are identified
below, we cannot confirm they saw the unmasked information. This response does not inciude any
requests outside of the specified time-frame.

(S//NF)

U.S. Ambassador to the United Nations - Samantha Power

30-Nov-16

2-Dec-16

7-Dec-16

14-Dec-16 (two requests)

23-Dec-16

11-Jan-17

Director for National Intelligence — James R. Clapper

2-Dec-16

28-Dec-16

7-Jan-17

Deputy Chief of Mission - Kelly Degnan

6-Dec-16

U.S. Ambassador to Italy and the Republic of San Marino - John R, Phillips
6-Dec-16 e Wy

Director of the CIA = John O. Brennan

14-Dec-16

15-Dec-16

OIA Director - Patrick Conlon

14-Dec-16 N

Secretary of the Treasury — Jacob Lew

14-Dec-16

12-Jan-17

Acting Assistant Secretary Treasury - Arthur "Danny” McGlynn
14-Dec-16

Acting Deputy Assistant Secretary Treasury - Mike Neufeld
14-Dec-16

Deputy Secretary of the Treasury - Sarah Raskin
14-Dec-16

Under Secretary Treasury - Nathan Sheets

14-Dec-16

(//NE)

esitied sy [ R
Derived From: N 1-52
Dated: 2018

Declassify On: 20450501
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MNH-

Actmg Under Secretary Treasury Adam Szubin
| 14-Dec-16
| USNATO Defense Advisor (DEFAD) - Mr. Robert Bell

15-Dec-16
‘TS Represema?‘w—e to the NATO Military Committee - VADM Christenson o
15-Dec-16
Director of the Federal Bureau of mvest:gatson — James Comey
| 15-Dec-16 - -
' Chlef syria Group - [ D
| 15- -Dec-16 g e g
Deputy Assistant Director of NEMC [ D
15-Dec-16
'USNATO Office of the Defense Advisor (ODA) Policy Advisor for Russia - Lt. Col. Paul Geehreng
15-Dec-16

U.S. NATO [ilJAdvisor to Ambassador Douglas Lute - [ RN

15-Dec-16 e
USNATO Deputy DEFAD - ‘Mr. James Hursh
| 15-Dec-16 -
| Chief Syria Group [ D
| 15-Dec-16
US Deputy Chief of US Mission to NATO (USNATO) - Mr. L:tzenberger
| 15-Dec-16
US Permanent Represematwe (PermRep) to NATO - Ambassador Douglas Lute
15-Dec-16

USA - DOE-IN - Executive Briefer B o el

15-Dec-16

| USNATO Political Officer [ - M+. Scott Parrish

15-Dec-16 i e
USA - DOE - Deputy Secretary of Energy - Elizabeth Sherwood-Randall
| 15-Dec-16

' USA - DOE-IN - Executive Briefer - [ D

15-Dec-16

USNATO Political Advisor (POLAD) - Mr. Tamir Waser
15-Dec-16 B ol

- = - o -

16-Dec-16 e ———)

= o

| 16-Dec-16
T ep——
' | 16-Dec-16
U S. Ambassador to Russia - John Tefft

| 16-Dec-16

—— — — .

|

| 16-Dec-16 _
(S7/NFY

o i —
 j T7 7 TRLIT LI
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-_—rTn FARE I ia)
(S1/NF}-
U.5. Ambassador to Turkey - Ambassador Bass
28-Dec-16
—_—

| Chief of Staff to the President of the United States — Denis McDonough
5-lan-17

Deputy Director of National Intelligence for Intelligence Integration — Michael Dempsey
7-Jan-17

' Principal Deputy Director of National Intelligence - Stephanie L. 0'Sullivan
7-Jan-17

=

ci/cTMC -
10-Jan-17 .
Vice President of the United States — Joseph R. Biden
12-Jan-17

(5//NF)
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