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 Plaintiff Judicial Watch, Inc., by counsel, respectfully submits this opposition to 

Defendants’ Motion to Dismiss.  Plaintiff also requests pursuant to Local Rule 7(f) an oral 

hearing on the motion. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION. 

 “Black Lives Matter” and “Defund the Police” are political exhortations, not art.  “Black 

Lives Matter” also is the name of a nationally if not internationally recognized political 

movement, and “Defund the Police” is one of that movement’s key demands.  Defendants’ 

motion to dismiss ignores these facts to try to take advantage of a still-evolving line of cases 

concerning “government speech” to which the First Amendment does not apply.  The 

government speech doctrine has been applied to government-sponsored compilations of art and a 

limited number of other contexts.  It has never been applied to political slogans or messages and 

does not apply here.  As a result, Defendants cannot hide behind the government speech doctrine, 

and the First Amendment applies. 

 By allowing both “Black Lives Matter” and “Defund the Police” to be painted on a 

prominent District street – a traditional public forum – Defendants opened the door to other 

messages being expressed on the District’s streets.  Images of “Black Lives Matter” and “Defund 

the Police” have circulated around the nation and the globe and inspired the painting of similar 

messages on streets in other cities, including New York City, San Francisco, Oakland, 

Sacramento, Los Angeles, Denver, and Seattle.  Obviously impressed by the power of these 

political statements in paint, others have sought to exercise their First Amendment rights by 

painting their own messages on city streets, with or without the permission of local governments.   
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 To Plaintiff’s knowledge, at least three organizations have formally requested permission 

to paint expressive messages on the District’s streets since “Black Lives Matter” and “Defund 

the Police” were painted on 16th Street.  Each was treated very differently from the painters of 

“Black Lives Matter” and “Defund the Police.”  Defendants largely ignored Plaintiff’s request.  

Eventually, Plaintiff was told to pursue a permit through the District Department of 

Transportation’s online permit application process without any additional guidance, although 

Defendants now admit there is no permit for street painting.  When a veterans advocacy group 

requested permission to paint “Veterans Lives Matter” on the street in front of the headquarters 

of U.S. Department of Veterans Affairs a block from “Black Lives Matter” and “Defund the 

Police,” the Mayor’s Office of Legal Counsel told the group that they could not do so unless the 

street was closed and that they could apply for a block party or special event permit to have the 

street closed on a temporary basis.  In stark contrast to the painters of “Defund the Police,” when 

a student organization sought to paint “Black Pre-Born Lives Matter” on a District street, police 

reportedly told them they could do so, and when they tried to write their message in chalk on a 

nearby sidewalk, they were nonetheless arrested.     

 The First Amendment requires more of Defendants.  Whether the District’s streets are 

considered traditional public fora, designated or limited public fora, or nonpublic fora, the First 

Amendment forbids arbitrary treatment of requests to engage in expressive conduct and 

viewpoint discrimination.  As Plaintiff will demonstrate, Defendants’ government speech and 

First Amendment arguments lack merit.  At a minimum, they raise issues of fact outside the 

Complaint.  They cannot be resolved on a motion to dismiss but must await trial.  
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II. FACTUAL BACKGROUND.   

 In the early morning hours of Friday, June 5, 2020, a team of artists, residents, District 

employees, and demonstrators painted “Black Lives Matter” on 16th Street NW near the White 

House.  Compl., para. 7.  Painted in large, “safety yellow” block letters, the message spanned the 

entire width of the street and covered nearly two blocks: 

 

Id.  The following day, June 6, 2020, protesters painted “Defund the Police” next to the “Black 

Lives Matter” message on 16th Street NW.  Id., para. 8.  Like the “Black Lives Matter” message, 

the “Defund the Police” message also was painted in “safety yellow” block letters: 
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Id.  The protesters also painted over the three stars in the District’s crest such that the entire 

message read, “Black Lives Matter = Defund the Police.”  Id., para. 9.  According to a Fox5 

news report on June 7, 2020, District Department of Public Works’ employees repainted the stars 

on the crest.  Id.  According to the same report, the District Department of Public Works 

announced that “Defund the Police” would not be removed.  Id. 

 Mayor Muriel Bowser plainly approved and supported the painting of “Black Lives 

Matter” on 16th Street and either approved or acquiesced in the painting of “Defund the Police.”  

Id., para. 10.  As of the date of the Complaint, both messages remained on display on 16th Street 

NW.  At a press conference following the June 5, 2020 street painting, the Mayor stated, with 

respect to the “Black Lives Matter” message, “There are people who are craving to be heard and 

to be seen and to have their humanity recognized.  We had the opportunity to send that message 

loud and clear on a very important street in our city.”  Id. 
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 On June 10, 2020, Plaintiff sent a letter to the Mayor and District Attorney General Karl 

Racine requesting permission to paint its own message on a District street: 

We note with interest Mayor Bowser’s recent decision approving the painting of 
“Black Lives Matter” on 16th Street NW and the approval of and/or acquiescence 
in the painting of “Defund the Police” alongside the first message.  Both messages 
are expressive activity.  
 
Judicial Watch, Inc. is a Washington, DC-based, non-profit organization 
headquartered in Southwest DC.  For more than twenty-five years, Judicial 
Watch, Inc. has promoted transparency, accountability and integrity in 
government and fidelity to the rule of law.  Our motto is “Because No One Is 
Above the Law!” – a message that is particularly relevant today because it applies 
equally to law enforcement and public officials as well as to protesters, looters, 
and rioters.  
 
Because DC streets surfaces are now being used as public fora for expressive 
activity, we would like to have our motto painted on a street, preferably 
Independence Avenue SW, between 2nd and 4th Streets SW, which is near our 
offices.  The lettering would be identical in size and color to the lettering used to 
paint “Black Lives Matter” on 16th Street NW. Judicial Watch, Inc. would pay 
the cost of the painting, but we would likely need the assistance of the DC 
Government to aid in traffic diversion and parking restrictions while the painting 
is completed.  Of course, the painting could be completed when traffic is typically 
light, as was done with the “Black Lives Matter” message. 
 
As the timeliness of our message is important, please respond within 3 working days.  
If the Independence Avenue location is not possible, we are open to considering 
alternative locations. 
 

Id., para. 11.  Before preparing and sending the letter, Plaintiff reviewed the District Department 

of Transportation’s permit applications webpage to determine whether the District had any 

existing processes or procedures in place for requesting a street painting permit.  Id., para. 12.  

The webpage and subpages referenced therein contained no reference to street paintings or any 

reasonably analogous subjects.  Id.  Plaintiff also was unable to identify or recall any similar use 

of District streets for painting expressive messages.  Id. 

 On June 12, 2020, Interim Deputy Mayor John Falcicchio (now Deputy Mayor) 

responded to Plaintiff by representing that its request had been referred to the District 
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Department of Transportation for review.  Id. para. 13.  The Deputy Mayor also added that the 

request “is unlikely to be approved on an active roadway because the paint would conflict with 

road markings.”  Id.  He further noted that “Black Lives Matter Plaza,” in reference to the two 

blocks on 16th Street NW between H and K Streets NW where the two messages had been 

painted on the street surface, “is closed to traffic at this time and thus avoiding that hurdle.”  Id. 

 Plaintiff responded to the Deputy Mayor on Monday, June 15, 2020:  

Thanks for the heads up.  If it is the City’s position that street painting is only 
allowed on closed roadways, please advise us which DC roadways are currently 
closed and how long they are expected to remain closed so we can plan 
accordingly.  It is our understanding that, at least as of June 12, H and I Streets 
NW were closed between 15th and 17th NW, 16th Street NW was closed between 
H and K Streets NW, and Connecticut and Vermont NW were closed between H 
and I Streets NW.  However, the relevant MPD Traffic Advisory only noted 
traffic closures and restrictions at these locations for June 13 and 14. 
 
Alternatively, is it possible to request a closure to accommodate a street painting, 
and, if so, how long would the closure last? 
 

Id., para. 14.  The Deputy Mayor replied that same day, asserting: “Thanks for circling back.  

While Black Lives Matter Plaza will remain closed until further notice, the roads you mentioned 

begin to reopen today.”  Id., para. 15.  He provided no information about other closed roadways 

or how to request a closure to accommodate a street painting.  Id. 

When Plaintiff received no further word from the Deputy Mayor about a street closure 

requirement or a response to its request from the District Department of Transportation, it wrote 

to him again on June 18, 2020: 

We still have not received a response to our original request, submitted over a 
week ago, and the extent to which street closure remains an issue is unclear to us.  
Please advise us if DC has any policies or procedures governing street paintings 
and street closures to accommodate street paintings.  We have not been able to 
find any. 
 
To the extent street closure is an issue, please advise us how we can find 
information about what closures are occurring and the length of time streets will 
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be closed so we can assess whether a particular closed street would accommodate 
our message.  Please also advise us if it is possible to request a street closure to 
accommodate a street painting, as we asked in our June 15th email.  Finally, 
please advise us if 16th Street NW is closed to accommodate the street painting in 
place there currently, how long the current painting will remain in place, and if 
the street will remain closed after the current painting is removed.  Obviously, if 
16th Street NW is the only closed street available for street painting, 
accommodation should be made for other messages, including ours. 
 

Id., para. 16.  Later that same day, the Deputy Mayor responded as follows: “Thanks for circling 

back.  Here is the best page to find information about public space permits: https://ddot.dc.gov/ 

page/public-space-permit-applications.”  Id., para. 17. 

 Plaintiff had reviewed this same webpage before submitting its request and determined 

that the page contained no relevant information about processes or procedures for requesting a 

permit for street painting.  Id., para. 18.  Accordingly, it replied that same day, “Yes, but this 

does not appear to address street painting.  Id.  It also does not appear that there is any current 

permit for the street painting on 16th Street between H and K Streets.”  Id. 

 By June 23, 2020, Plaintiff still had not received a response to its request and had 

received no further communication from the Deputy Mayor.  Id., para. 19.  Accordingly, it wrote 

to the Deputy Mayor on that date: 

It will soon be more than three weeks since a team of artists, residents, district 
employees, and demonstrators were allowed to paint “Black Lives Matter” on 
16th Street NW near the White House and other demonstrators painted “Defund 
the Police” next to “Black Lives Matter.”  It also will soon be two weeks since we 
requested permission to paint our message – “Because No One Is Above the 
Law!” – on Independence Avenue SW.  We still have not received a response to 
our request.  We find it significant that the streets around 16th Street reopened 
nearly a week ago, as has Lafayette Square.  We have been unable to identify any 
particular reason why 16th Street remains closed other than to accommodate the 
two street paintings.  We also have not been able to identify a policy or procedure 
for requesting a permit to paint a message on a street or a policy or procedure for 
closing a street to accommodate a street painting.  Nor have we been able to 
determine whether closing a street is necessary to accommodate a street painting. 
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We have asked you for information on these subjects, but none was provided.  
The link to the Department of Transportation’s permit webpage you sent us was 
unhelpful, as we advised you.  We do not seek hold a parade or install a banner or 
seasonal display on a streetlight.  We also do not seek to operate a sidewalk cafe, 
hold a block party, place a portable sign in a public space, or install electrical 
wiring.  None of the types of permits referenced on the webpage apply to our 
request or to the paintings currently on 16th Street.  Also based on the link you 
sent us, there does not appear to be any permit for the two messages on 16th 
Street. 
 
We would gladly follow the rules if there were any.  We are left with the firm 
conviction that the process – to the extent there is one – is arbitrary and favors 
only one viewpoint, that which is currently being expressed on 16th Street. 
 
As you are probably aware, viewpoint discrimination violates the First 
Amendment no matter what type of forum is at issue.  The timeliness of protected 
expression also is important.  “It is vital to the operation of democratic 
government that the citizens have facts and ideas on important issues before them. 
A delay of even a day or two may be of crucial importance in some instances.”  
Carroll v. President & Comm’rs of Princess Anne, 393 U.S. 175, 182 (1968) 
(internal quotation omitted). 
 
We have been patient.  We also have been flexible.  We have stated our 
willingness to paint our motto at a different location if street closure is necessary 
and the City is unwilling to close our chosen location.  All we ask is that we be 
afforded the same opportunity to paint our message on a DC street that has been 
afforded the painters on 16th Street.  We request that opportunity be afforded to 
us within the next 48 hours.  If we do not hear from you or if you once again fail 
to provide us with information about the appropriate process, we will have no 
choice but to evaluate our next steps, which may include litigation.   
 

Id.  Later that same day, the Deputy Mayor sent Plaintiff the following response: “Thank you for 

circling back.  Days ago, I sent the information for how to apply for a public space permit.  Here 

is the best page to find information about public space permits: https://ddot.dc.gov/ 

page/public-space-permit-applications.”  Id., para. 20.  The webpage was the same webpage the 

Deputy Mayor had sent Plaintiff on June 18, 2020 and which Plaintiff had reviewed at least 

twice and determined that it contained no relevant information about processes or procedures for 

requesting a permit for street painting.  Id. 
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 On June 24, 2020, Plaintiff contacted the District Department of Transportation’s 

Permitting Office directly, by telephone, to inquire about obtaining a permit.  Id., para. 21.  The 

customer service representative who answered the call stated that she “was not sure we have a 

permit like that” and had “never heard of that.”  Id.  She transferred the call to another individual 

in the Permit Office, but the transfer was not answered.  Id.  Plaintiff called back and spoke to a 

second customer service representative, who told Plaintiff he had “never seen that” type of 

permit.  Id.  The second representative recommended Plaintiff email the District Department of 

Transportation’s Public Space Permit Manager, Mr. Elliott Garrett.  Id.   

 Plaintiff did as recommended, forwarding to Mr. Garrett on June 25, 2020 its June 10, 

2020 request and its earlier communications with the Deputy Mayor, explaining: 

Judicial Watch, Inc. has been communicating with Interim Deputy Mayor 
Falcicchio about our June 10 request to paint an expressive message on a District 
street, as has occurred on 16th Street NW.  We initially proposed Independence 
Ave. SW, near our offices on 3rd Street SW, but are open to an alternate location. 
Copies of our June 10 request and our communications with Interim Deputy 
Mayor Falcicchio are attached. 
 
We’ve reviewed the public space permit application webpage multiple times and 
have not been able to identify any process or procedure concerning street 
painting.  I also spoke with the Permitting Center, and it was recommended that 
we email you.  Any assistance you can provide would be appreciated. 
 

Id., para. 22.  Plaintiff never received a response from Mr. Garrett or anyone else at the 

Department of Transportation.  Id.  Plaintiff still has not heard from Mr. Garrett. 

 Also as the date of the Complaint, neither the Mayor, the Deputy Mayor, nor the Director 

of Transportation Jeffrey Martoonian had responded substantively to Plaintiff’s request.  Id., 

para. 23.  Plaintiff still has not receive a substantive response to its request. 

 By failing to respond in a timely manner, Defendants effectively denied Plaintiff’s 

request.  Id.  On information and belief, no permit was requested or issued for “Black Lives 
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Matter” or “Defund the Police.” Id., para. 24.  Defendants now admit that there is no permit to 

paint an expressive message on a District street.  Defs’ Mot. at 4.  They offer no reason for why 

the Deputy Mayor misled Plaintiff about the existence of a permit process.  Nor do they offer a 

reason why the activists who painted “Black Lives Matter” and “Defund the Police” did not 

require a permit.  Complaint, paras. 7, 8, and 24. 

 Additionally, although Defendants are coy about their position on defunding the police, 

the Mayor’s proposed budget for Fiscal Year 2021 eliminates any doubt.  On May 18, 2020, she 

submitted a proposed budget to the Council that would have increased the budget of the 

Metropolitan Police Department (“MPD”) by $17.5 million, to $578 million.  See May 18, 2020 

Transmittal Letter from District Chief Financial Officer Jeffery S. DeWitt, attached as Exhibit 1, 

at 5.  According to the Mayor’s proposed budget, the “$17.5 million over FY 2020 is primarily 

attributed to additional support of the Patrol Services bureau, which will afford MPD the ability 

to coordinate crime prevention and reduction efforts in the seven police districts.”  Id.  On July 

28, 2020, by which point “Defund the Police” had been on display for nearly two months, the 

Council approved an $568 million budget for the MPD, not everything the Mayor had requested, 

but still an increase over the FY 2020 budget of $559 million.  See Martin Austermuhle, 

“Protesters Call on the DC Council to ‘Defund the Police.  Did that actually happen?” DCist 

(July 10, 2020) (available at https://dcist.com/story/20/07/10/protesters-called-on-the-d-c-

council-to-defund-the-police-did-that-actually-happen/) (visited Aug. 18, 2020). 

 Since Plaintiff filed suit, the portion of 16th Street on which “Black Lives Matter” and 

“Defund the Police” was painted has been used for any number of public gatherings.  These 

include yoga classes and even “movie night,” as the following photographs show: 
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See https://www.washingtonian.com/2020/07/27/why-organizers-think-its-ok-to-host-yoga-class-

at-black-lives-matter-plaza/ (visited Aug. 18, 2020). 

Case 1:20-cv-01789-TSC   Document 14   Filed 08/21/20   Page 16 of 45



- 12 - 

 

See https://www.instagram.com/p/CDzhN7IhNV1/ (visited Aug. 18, 2020). 

 Plaintiff also has learned that, since it filed suit, the Mayor, through counsel, responded to 

another organization seeking to a paint an expressive message on a DC street but, unlike with 

respect to Plaintiff’s request, identified two processes for doing so.  In a July 29, 2020 letter, the 

Mayor’s counsel told the organization that, in order to paint an expressive message on a DC 

street, the organization would first have to seek approval to close the street on which the message 

was to be painted by obtaining either a block party or a special event permit.   See July 29, 2020 

Letter from Mayor’s Office of Legal Counsel, attached as Exhibit 2.  According to the Mayor’s 

counsel, obtaining a block party permit would require petitioning and obtaining the consent of at 

least 50 percent of the neighbors on the affected block and the approval of the District 

Department of Transportation, among other conditions.  Id.  Alternatively, a special event permit 
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could be obtained by “apply[ing] through the Mayor’s Special Event Task Group, which includes 

the Department of Consumer and Regulatory Affairs, Metropolitan Police Department, 

Executive Office of the Mayor, Department of Public Works, and Federal Government 

stakeholders.”  Id.  No specifics on how to go about submitting such an application were 

provided.  Id.  The letter concludes, “unless a street is closed and a permit is approved, a private 

citizen may not paint a mural on a District roadway.”  Id. 

 This same letter also claims that the Mayor had “Black Lives Matter” painted on 16th 

Street “pursuant to authority to commission, install, and promote public artwork in the public 

right of way,” citing 10 DCMR § A1406.AC-2.1.  Exhibit 2.  To Plaintiff’s knowledge, this letter 

is the first time the Mayor has identified any authority by which she purportedly ordered the 

street painting.  The regulation she identifies, however, does not mention the Mayor nor gives 

her authority to do anything.  10 DCMR § A1406.AC-2. l.  Its language is merely precatory and 

seeks to promote increased opportunities for public art.  Id. 

 On August 1, 2020, two protesters were arrested in the District for attempting to write 

“Pre-Born Black Lives Matter” in chalk on a District sidewalk.  See Emily Davis, “Two Anti-

Abortion Activists Arrested at Protest,” Washington Post (Aug. 2, 2020), attached as Exhibit 3.  

According to reports, the protesters originally wanted to paint “Pre-Born Black Lives Matter” on 

a District street and sought and were granted a permit from the MPD.  Id.  The group claimed 

police told them they would not be prevented from writing their message on the street.  Id.  On 

the morning of the protest, police told them they would not be allowed to paint on the street, and 

when they instead started to chalk their message on the sidewalk, they were arrested for allegedly 

violating the District’s anti-defacement statute.  Id. 
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 On August 11, 2020, only a few days before the Mayor addressed the Democratic 

National Convention from a roof top terrace overlooking 16th Street, with “Black Lives Matter” 

in the background, a construction crew paved over “Defund the Police,” purportedly as part of 

previously planned road work scheduled to be completed a year earlier.  See Mark Bist, “City 

Says ‘Defund the Police Message’ at BLM Plaza Was Erased Due to Road Work,” DCist (Aug. 

17, 2020) (available at https://dcist.com/story/20/08/17/dc-defund-police-black-lives-matter- 

plaza-mural/ (visited Aug. 17, 2020). 

III. ARGUMENT. 

 A. Legal Standards. 

 In Stewart v. D.C. Armory Bd., 863 F.2d 1013 (D.C. Cir. 1988), the DC Circuit reversed 

the granting of a Rule 12(b)(6) motion in a First Amendment challenge to limitations on speech 

at RFK Stadium.  The primary issue in Stewart was whether the stadium was a public forum such 

that the plaintiff could hang a banner quoting a bible verse – John 3:16 – from a railing in the 

stands during televised football games.  In reversing the dismissal, the Court found the forum 

analysis was inherently factual: “The public forum doctrine as explained by the Supreme Court 

indicates that the inquiry into the nature of a forum raises factual issues about policy and 

practices in ascertaining the government’s intent.”  Stewart, 863 F.2d at 1021.  It also declared, 

“[W]here government action is challenged on first amendment grounds, a court should be 

especially ‘unwilling to decide the legal questions posed by the parties without a more 

thoroughly developed record of proceedings in which the parties have an opportunity to prove 

those disputed factual assertions upon which they rely.’”  Id. at 1017-18 (quoting City of Los 

Angeles v. Preferred Commc’ns, 476 U.S. 488, 494 (1986)).  
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 The same is true here, although in addition to the forum analysis issue, Defendants also 

raise the issue of governments speech.  There is no principled reason why the outcome should be 

any different in the context of government speech.  Whether the issue is forum analysis or 

government speech, the inquiry is inherently factual and a fully developed factual record is 

required before a court can decide either issue.  Notwithstanding Defendants’ government speech 

and forum analysis arguments, Plaintiff’s complaint contains ample facts that state a plausible 

claim for violation of Plaintiff’s First Amendment rights.  Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). 

 Defendants fail to show beyond doubt that Plaintiff can prove no set of facts in support of 

its claim that would entitle Plaintiff to relief.  See, e.g., EEOC v. St. Francis Xavier Parochial 

Sch., 117 F.3d 621, 624 (D.C. Cir. 1997) (citing Conley v. Gibson, 355 U.S. 41, 45-46 (1957)).  

They also ignore both the Stewart standard and the standard governing what materials the Court 

may consider in evaluating a complaint.  Id.  Their motion is filled with references to materials 

outside the four corners of the complaint.  Defendants did not ask the Court to take judicial 

notice of these materials nor did they establish that judicial notice would be proper.  The Court 

should disregard them.   

 Because Defendants go so far beyond the four corners of the complaint, Plaintiff is 

compelled to respond.  Plaintiff therefore asks the Court take judicial notice of the following, all 

of which readily satisfy the requirements for judicial notice: 

1. Mayor Bowser’s Fiscal Year 2021 Proposed Budget and, in particular, the 

May 18, 2020 transmittal letter from Chief Financial Officer Jeffrey S. 

DeWitt and its contents.1   

 
1  The full proposed budget is available at https://cfo.dc.gov/sites/default/files/dc/sites/ocfo/ 
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2. The District’s Fiscal Year 2021 Budget increases spending on police over 

the Fiscal Year 2020 Budget. 

3. The June 29, 2020 letter from the Mayor’s Office of Legal Counsel to 

Cmdr. John B. Wells and its contents. 

4. The fact of the August 1, 2020 arrest of two protesters attempting to write 

an expressive message on a District sidewalk. 

5. The fact that the portion of 16th Street on which “Black Lives Matter” and 

“Defund the Police” was painted is used for any number of public 

gatherings.   

The Court may take judicial notice of these materials and facts, which are not subject to 

reasonable dispute because they are generally known within the Court’s territorial jurisdiction or 

can be accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned.  Fed. R. Evid. 201(b). 

 At a minimum, discovery is necessary to answer the myriad factual questions 

Defendants’ actions raise, including whether the Mayor directed or District commissioned the 

painting of “Black Lives Matter” on 16th Street, as Defendants’ motion claims, and why 

“Defund the Police” was allowed to remain next to “Black Lives Matter” for more than nine 

weeks.  Defendants admit that the protesters who painted “Defund the Police” next to “Black 

Lives Matter” did so without permission.  Doing so violated the District’s anti-defacement 

statute and was a crime.  So why was no action taken against the perpetrators and why was this 

key demand of the “Black Lives Matter” movement allowed to remain on the street for so long?  

At least two blocks of 16th Street have been closed to vehicular traffic since the messages were 

 
publication/attachments/DC_OCFO_2021_Budget_Vol_1.pdf. 
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created and remain closed.  Pursuant to what authority was 16th Street closed and for what 

reason?  It is to accommodate the “Black Lives Matter” and “Defund the Police” messages?  

Answering these and other questions is necessary to decide the merits of this case. 

 B. No Government Speech. 

 Defendants’ claim that “Black Lives Matter” and “Defund the Police” are “government 

speech” is a legal conclusion, not a factual assertion.2  It also is a legal conclusion that is heavily 

fact dependent, and Plaintiff’s complaint does not allege facts from which the Court could 

conclude that “Black Lives Matter” and “Defund the Police” are government speech.  Plaintiff 

alleged that a “team of artists, residents, District employees, and demonstrators” painted “Black 

Lives Matter” and that “protesters” painted “Defund the Police” next to it.  Compl., paras. 7 and 

8.  This allegation came directly from a video the Mayor posted on her official twitter account on 

June 12, 2020.3  The video makes no claim that the Mayor directed that “Black Lives Matter” be 

painted or that the District commissioned the message.  It also shows a great number of 

individuals, many of whom look like private citizens and even children, painting “Black Lives 

Matter” on the street.  While Plaintiff also alleged that the Mayor “approved and supports” 

“Black Lives Matter” and “either approved or acquiesced” to “Defund the Police” (Compl., para. 

10), neither allegation is sufficient to conclude that the allegations in the complaint supports a 

finding that the messages are government speech, especially where all factual inferences are to 

 
2  Defendants’ government speech argument is a tacit admission that it engaged in 
viewpoint discrimination.  Defs’ Mot. at 10-19.  By arguing government speech, Defendants 
admit that they treated speech differently based on its content.  
 
3  See https://twitter.com/MayorBowser/status/1271511674961436672?s=19 (last visited 
August 17, 2020) at 1:25.  According to this same video, the closed portion of 16th Street where 
the messages were painted is “a place for healing, strategizing, protest, and redress.”  Id. at 1:54. 
In other words, it is a classic public forum. 
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be drawn in Plaintiff’s favor.  One can approve and support something without having caused its 

creation, commissioned it, or otherwise directed that it be done. 

 The version of the facts alleged by Defendants in their motion to dismiss differs from the 

facts alleged in the complaint.  Defendants claim “Black Lives Matter” was painted “at Mayor 

Bowser’s direction” in response to actions by President Trump.  Defs’ Mot. at 5-6.  They also 

claim, incongruously, it was “commissioned by the District for public display.”  Id. at 12.  

Defendants euphemistically assert that “Defund the Police” was “privately contributed,” but later 

admit that it was painted without permission (i.e., “grafitti”).  Id. at 12 and 17.  

 Obviously, the Court must consider the facts alleged in the complaint, and those facts do 

not yield a legal conclusion that either message is government speech.  If anything, making this 

determination requires factual development not appropriate on a motion to dismiss.  Stewart, 863 

F.2d at 1017-18, 1021.  Who were the artists, residents, and protestors who participated in 

painting “Black Lives Matter”?  Did these artist, residents, and protesters request or coordinate 

involvement by the District, or did the District request or coordinate their involvement?  Who 

paid for the design and layout and the paint, buckets, and brushes?  To the extent district 

employees were involved, were they acting in the course of their employment or did they 

volunteer?  Who coordinated the painting and the street closure, and was the street closed to 

accommodate the painting or did the individuals who painted the message take advantage of the 

fact that the street was already closed?  If “Black Lives Matter” was “commissioned” by the 

District as Defendants claim, what were the facts and circumstances of this alleged 

commissioning and what was the Mayor’s involvement?  What, if anything, distinguishes 

“Defund the Police” from “privately contributed” messages spray painted by protesters 

elsewhere in the District, including on the steps of the Lincoln Memorial, the World War II 
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Memorial, and the statue of General Casimir Pulaski?  See “Lincoln Memorial, WWII Memorial 

Defaced by Vandals During Rioting,” Washington Times (June 1, 2020) (available at 

https://www.washingtontimes.com/news/2020/jun/1/lincoln-memorial-wwii-memorial-defaced-

vandals-rio/) (visited Aug. 18. 2020).  These and a myriad of other questions must be answered 

before any determination can be made about government speech. 

 As a legal matter, Defendants fail to identify any case clearly defining what government 

speech is.  Plaintiff has found none.  No case appears to have applied the “government speech” 

doctrine in the context of street painting – let alone the painting of political messages on city 

streets.  In Pleasant Grove City v. Summum, 555 U.S. 460 (2009), it was applied to fifteen stone 

monuments displayed in a city park, some of which had been in place for more than thirty years 

before the plaintiff filed suit.  The monuments did not appear overnight at a location previously 

used for a different purpose.  In Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 576 

U.S. 200 (2015), it was applied to the “assortment” of specialty license plates the Texas 

Department of Motor Vehicles offers to drivers, the design of which Texas had selected through 

three distinct processes.  In the various DC cases considering the issue, it has been applied to the 

selection of portraits for the National Portrait Gallery, the display in the U.S. Capitol Complex of 

student artwork chosen to represent House districts in the annual Congressional Art Competition, 

and seating set aside for the Presidential Inaugural Committee along the Presidential Inaugural 

Parade route.  Raven v Sajet, 334 F. Supp.3d 22 (D.D.C. 2018) aff’d sub nom. Raven v. United 

States, 2019 U.S. App. LEXIS 14849 (D.C. Cir. May 17, 2019); Pulphus v. Ayers, 249 F. 

Supp.3d 238 (D.D.C. 2017); A.N.S.W.E.R. Coal. v. Jewell, 153 F. Supp.3d 395 (D.D.C. 2016).  It 

also has been applied to some 200 animal sculptures (elephants and donkeys) that artists were 

invited to decorate for display across the District as part of a special art project sponsored by the 

Case 1:20-cv-01789-TSC   Document 14   Filed 08/21/20   Page 24 of 45



- 20 - 

District’s Commission on the Arts and Humanities and to a workplace notice that the U.S. 

Department of Labor requires federal contractors to post.  People for the Ethical Treatment of 

Animals, Inc. v. Gittens, 414 F.3d 23 (D.C. Cir. 2005); Nat’l Ass’n of Mfrs. v. Perez, 103 F. 

Supp.3d 7 (D.D.C. 2015).  In Nat’l Ass’n of Mfrs., the Court noted, “The government-speech 

doctrine is a relatively recent development in federal case law and the test to determine if 

something is an example of government speech has not been clearly established.”  103 F. 

Supp.3d at 15, n.4.  In Pulphus, the Court described the government speech doctrine as “still 

evolving.”  249 F. Supp.3d at 238.  No case has analyzed how the addition of private speech – 

especially unauthorized or illegal private speech – affects claimed government speech. 

 In support of their government speech argument, Defendants claim that “Black Lives 

Matter” and “Defund the Police” are art and that they can choose to display or reject whatever 

artwork they like without regard to the First Amendment.  But Plaintiff has not alleged that the 

messages are art.  Nor is 16th Street a museum or a location where art has ever been displayed, 

even temporarily.  The messages also are undeniably political expressions, not artistic ones.  

“Black Lives Matter” is the name of an organized movement and a globally recognized 

exhortation.  “Defund the Police” is a principle demand of the Black Lives Matter movement.  

To assert that the two messages are works of art like a portrait, painting, decorated elephant, or 

anything else that other courts have deemed government speech ignores the inherently political 

nature of both messages.  “Black Lives Matter” and “Defund the Police” are nothing like what 

was at issue in any government speech case Defendants cite or Plaintiff has been able to identify.  

If protesters had painted “Make America Great Again” on 16th Street instead of “Defund the 

Police” and Defendants did not remove it, would it be government speech under existing 

precedent or a violation of the District’s anti-defacement statute?  As Justice Alito, the author of 
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Summum cautioned in his dissent in Walker, an expansive reading of the government speech 

doctrine threatens private speech that the government finds displeasing.  Walker, 576 U.S. at 221 

(Alito, J., dissenting). 

 To the extent Defendants attribute “Black Lives Matter” to the Mayor, it would appear to 

be her message, not the official position of the District.4  Defendants make no claim that the 

Council reviewed and approved “Black Lives Matter” before or after it was painted on the street.  

They do not explain what they mean when they claim the District “commissioned” the message.  

Defendants also do not offer a single case in which a statement that was so obviously politically 

if not personally motivated was held to be government speech.  Nonetheless, “[t]he involvement 

of public officials in advocacy may be limited by law, regulation, or practice.”  Summum, 555 

U.S. at 468.  Defendants’ motion cites no law or regulation authorizing the Mayor to paint 

political messages on District streets, and the authority cited by the Mayor’s Office of Legal 

Counsel in the June 29, 2020 letter to the veterans organization says no such thing.  See Exhibit 2 

(citing 10 DCMR § A1406.AC-2.1).  Defendants also identify no legal authority granting the 

Mayor power to close 16th Street – and keep it closed for more than nine weeks, if not 

permanently – to accommodate a political message painted on the street.5  District law contains 

various provisions for shutting down streets, but the Mayor does not appear to have followed 

them.  See, e.g., D.C. Code §§ 9-202.01 et seq. (street closures) and 9-631 et seq. (temporary 

closures for block parties); 24 DCMR § 1400 et. seq. (street closures).  It would be incongruous 

 
4  Of course, Plaintiff does not allege that the Mayor directed the message be painted on 
16th Street.  Defendants’ memorandum makes that claim and asserts that the Mayor directed the 
painting of “Black Lives Matter” as a response to President Trump.  Defs’ Mot. at 5-6. 
 
5  The absence of any authority is particularly significant given that the Mayor apparently 
intends “Black Lives Matter” to be permanent.  According to Defendants, the Mayor told a 
reporter, “Like all our other public art, it stays.”  Defs’ Mot. at 7. 

Case 1:20-cv-01789-TSC   Document 14   Filed 08/21/20   Page 26 of 45



- 22 - 

for the message to be government speech when it is at odds with the District’s own laws.  

Defendants certainly cite no case finding that government action not undertaken according to 

lawful government process was nonetheless government speech. 

 Regarding “Defund the Police,” a government entity may receive assistance from private 

sources to deliver a government-controlled message or may compile the expressive works of 

others for a governmental purpose.  Summum, 555 U.S. at 468; Gittens, 415 F.3d at 28.  The 

notion that protesters “privately contributed” “Defund the Police” to 16th Street is disingenuous.  

See Defs’ Mot. at 12.  Plaintiff does not allege and Defendants make no claim that “Defund the 

Police” was painted on 16th Street as part of some government-controlled message and that they 

asked protesters to assist them in painting it.  Rather, Defendants admit that protesters painted 

the message on their own, without authorization or permission.  Defs’ Mot. at 17.  Writing, 

marking, drawing, or painting any word, sign, or figure on public property in the District, 

without permission, is a crime.  See D.C. Code § 22-3312.01; see also Mahoney v. Doe, 642 F.3d 

1112 (D.C. Cir. 2011) (upholding constitutionality of the District’s defacement statute 

challenged by protester who attempted to chalk pro-life message on Pennsylvania Avenue).  Far 

from assisting Defendants with delivering a governmental message, the protesters could have 

been arrested.  Id.  Of course, there could be factual questions about whether Defendants knew 

about the protesters’ plans before “Defund the Police” was painted next to “Black Lives Matter” 

and whether Defendants cooperated, assisted, or facilitated the painting of the second message.  

These and many other factual issues are outside the scope of any motion to dismiss. 

 Defendants also cannot argue that “Defund the Police” is part of a compilation of 

messages selected for display on 16th Street.  Gittens, 415 F.3d at 28.  Not only does Plaintiff not 

allege Defendants “compiled” “Black Lives Matter” and “Defund the Police” on 16th Street for 

Case 1:20-cv-01789-TSC   Document 14   Filed 08/21/20   Page 27 of 45



- 23 - 

display to the public (see Compl., para. 8), the polar opposite is the case.  Defendants admit 

protesters added “Defund the Police” to “Black Lives Matter” without permission from the 

District.  Defs’ Mot. at 17.  Even if Defendants had “compiled” the two messages, Plaintiff did 

not plead and Defendants have not asserted any governmental purpose for doing so.  Defendants 

also do not cite any case in which such circumstances were found to constitute a compilation of 

expressive works under the government speech doctrine.  

 Clearly, the facts alleged in the Complaint do not show “Black Lives Matter” and 

“Defund the Police,” individually or collectively, are government speech.  At a minimum, 

additional factual development is necessary to decide the question, which makes it inappropriate 

to decide on a motion to dismiss.  Stewart, 863 F.2d at 1017-18, 1021.  It also is clear, however, 

that Defendants’ government speech argument cannot withstand the three-factor analysis laid out 

in Walker and Summum:  (1) whether the medium at issue has historically been used to 

communicate messages from the government; (2) whether the public reasonably interprets the 

government to be the speaker; and (3) whether the government maintains editorial control over 

the speech.  Pulphus, 249 F. Supp.3d at 247 (citing Walker, 576 U.S. at 209-10 and Summum, 

555 U.S. at 470-72). 

  1. Street Painting Has Never Been Used for Government Speech. 

 Defendants do not identify a single historical example of the District or any government 

using street painting to communicate a message to the public.6  Their claim that pavement 

markings constitute government speech falls flat.  Crosswalks, lane dividers, and turn arrows are 

standardized traffic regulations established by District law and the Federal Highway 

 
6  The Mayor’s video describes it as “the first of its kind.”  See https://twitter.com/ 
MayorBowser/status/1271511674961436672?s=19 (last visited August 17, 2020) at 1:25. 
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Administration’s Manual on Uniform Traffic Control Devices (“MUTCD”).  See 18 DCMR § 

2100.2.  Disobeying them is an offense.  See, e.g., id. §§ 2201.8 (lane violation); 2203.11 (turn 

violation); 2405.1(b) (crosswalk violation).  No reasonable person would equate a double solid 

yellow line or “KEEP CLEAR” in all white capital letters with a message from the government.  

MUTCD-approved pavement markings are no more government speech than are stop signs and 

traffic lights.  Nor would painting any MUTCD-approved pavement marking on the surface of 

16th Street have generated nationwide, if not international, media attention.  It drew attention 

because it was unique; it was the first-time street painting had ever been used for expressive 

purposes.  This factor weighs heavily in favor of finding no government speech. 

  2. The Public Does Not Reasonably Interpret the District 
   to Be the Speaker. 
 
 Defendants speculate that the public would reasonably interpret “Black Lives Matter” 

and “Defund the Police” to be the District’s speech, again analogizing the messages to art 

compiled for exhibition in a government-run art gallery.  Defs’ at Mot. 16.  More likely, 

however, is that the public would reasonably identify “Black Lives Matter” with the well-known 

political movement of that same name and “Defund the Police” as a key demand of that 

movement.  No observer is reasonably likely to mistake “Defund the Police” with the District.  

This is especially the case given that neither the Mayor nor the Council support defunding the 

MPD, as demonstrated by the District’s recently adopted FY 2021 budget.   

 Nothing about either message informs the viewer or otherwise declares that the speaker is 

the Mayor or the District.  Plaintiff has not alleged and Defendants do not claim that a sign or 

other marker either advises viewers or disclaims that the messages expressed on the street are 

endorsed or sponsored by or reflect the views of the Mayor or the District.  Cf., Pulphus, 249 F. 

Supp.3d at 250 (artwork of winners of Congressional Art Competition hanging in the Capitol 
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Complex was labeled with the sponsoring Member’s name).  The viewer is left to draw his or her 

own conclusion.  While Plaintiff alleges that the District’s crest also is painted on the street, any 

reasonable viewer would know that neither the Mayor nor the District have exclusive control 

over that ubiquitous symbol, which is displayed on public and private property throughout the 

District.  It is as much a designation of location as anything.  If the U.S. Flag had been painted on 

the street alongside “Black Lives Matter” and “Defund the Police,” no viewer would reasonably 

conclude as a result that the messages were the speech of the United States government. 

 A street also is not an art gallery.  Nor is 16th Street “closely identified in the public 

mind” with the District’s government.  Cf., A.N.S.W.E.R. Coal., 153 F. Supp.3d at 412.  Unlike 

art galleries, streets are traditional public fora.7  They are commonly used for expressive activity.  

Even if painting a political message on a street might be a new form of expressive activity, there 

is nothing inherent in a street painting that would lead a viewer to reasonably conclude that the 

message is that of the government.  Street painting is no different from a street protest or 

demonstration in this regard.  Americans understand that streets are used for expressive activity, 

that local governments issue permits for or may allow expressive activity on streets, and that, 

permitted or unpermitted, expressive activity on a street does not mean the government has 

endorsed, sponsored, or approved whatever message is being expressed.  No viewer would 

reasonably conclude that a protest or demonstration carried out on a District street is the 

District’s speech.  The same is true for street paintings.  Given streets’ status as traditional public 

fora, it is not reasonably likely that a viewer would consider a political message painted on a 

 
7  While parks may be traditional public fora as well, this case is distinctly different from 
Summum.  Unlike in Summum, in which the plaintiff requested and was denied permission to 
install a monument in a city park, the protesters who painted “Defund the Police” neither 
requested nor received permission from the District, yet the District took no action.  
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District street to be the District’s speech.  Cf. Pulphus, 249 F. Supp.3d at 249 (distinguishing the 

tunnel between the Cannon House Office Building and the Capitol from a traditional public 

forum for purposes of assessing whether the public would reasonably interpret winning entries in 

Congressional Art Competition as Congress’ speech). 

 Defendants argue that Plaintiff somehow acknowledged that “Black Lives Matter” and 

“Defund the Police” could reasonably be viewed as government speech.  Defs’ Mot. at 16 

(quoting Compl., para. 10).  But again, Defendants confuse approving or acquiescing in the 

painting of the messages with creating or sponsoring them, causing them to be painted, or 

adopting or agreeing with the substance of the messages.  A government official or any private 

individual can express approval or support for something without having caused it to happen.  

Likewise, approval by a government official does not signal that the government has adopted or 

is in agreement with the underlying speech or create or sponsors the speech.  If persons opposed 

to DC statehood seek a permit to hold a rally outside the District Building, the approval of the 

permit could not reasonably be interpreted as the District creating or sponsoring the rally or 

adopting or agreeing with the views expressed at the rally. 

 Finally, Defendants cite only a single case, Raven v. Sajet, supra, in support of their 

argument regarding this second factor of the government speech analysis.  But the messages 

painted on 16th Street are nothing like the portraits, either in content, location, or number, 

hanging in the National Portrait Gallery.  Again, “Black Lives Matter” and “Defund the Police” 

are the name of an internationally recognized political movement and a key demand of that 

movement.  A viewer looking at the messages on 16th Street would not think that the Mayor or 

some other District official “consider [them] worthy of consideration and selected [them] for 

display” in the same sense that the National Portrait Gallery choses what portraits to exhibit.  
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Defs’ Mot. at 16.  If is far more likely that a reasonable viewer would conclude that Black Lives 

Matter either received permission to paint its name and one of its key demands on 16th Street or 

did so without permission.  At a minimum, it is premature to make any such assessment on a 

motion to dismiss.       

  3. The District Did Not Maintain Editorial Control. 

 Defendants’ “editorial control” argument rests on the factual assertion that “Black Lives 

Matter” was “painted at the direction of the Mayor’s office, organized by a District agency, and 

painted by artists commissioned by the government and members of the community.”  Defs’ 

Mot. at 17.  Again, that is not what the Complaint alleges.  The Complaint alleges that “[i]n the 

early morning hours of Friday, June 5, 2020, a team of artists, residents, District employees, and 

demonstrators painted “Black Lives Matter” on 16th Street NW.”  Compl. para. 7.  The exact 

circumstances of how “Black Lives Matter” came to be painted on 16th Street obviously will be 

an issue in this litigation.  At the motion to dismiss stage, however, Defendants’ alternative 

factual claims are improper and raise more questions then they answer.  St. Francis Xavier 

Parochial Sch., 117 F.3d at 624. 

 As Defendants correctly point out, however, the Complaint also alleges that the protesters 

who painted “Defund the Police” next to “Black Lives Matter” also painted over the three stars 

in the District’s crest and, the following day, District Department of Public Works employees 

repainted the stars.  Compl., para. 9.  Defendants’ argument that repainting the stars shows 

editorial control over the messages overstates the matter by far.  Repainting three stars on 

messages that span two city blocks hardly constitutes exercising editorial control.  This is 

especially the case because the protesters painted “Defund the Police” without permission, 
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substantially changing the nature of the original message.8  In addition to being the name of a 

political movement, “Black Lives Matter” had become a fairly commonplace, anodyne 

exhortation.  By adding “Defund the Police,” a key demand of the Black Lives Matter 

movement, the protesters refocused the original message onto the Black Lives Matter movement 

and its agenda.  They also did so without seeking a permit or other authorization from the 

District, conduct that plainly violates District law.   See D.C. Code § 22-3312.01.  Under the 

circumstances, allowing this unlawful activity to occur and failing to remedy it is the opposite of 

exercising editorial control.  To exercise editorial control, Defendants would have had to remove 

“Defund the Police” from the street the day it was painted.  Anything less is a lawyer’s pretense 

of editorial control. 

 It also is nothing like what other courts have considered editorial control.  In nearly all if 

not all cases the parties have cited, the government had processes and procedures in place for the 

submission and selection of what was to be displayed.9  None concerned a completely new 

medium like street painting for which where was no preexisting application, submission, and 

evaluation process, and none included an unauthorized or illegal addition that substantially 

changed a preexisting display.  Both Walker, which concerned the selection of specialty license 

plate designs and in Summum, which concerned the selection of monuments for a city park, had 

such processes in place.  Walker, 576 U.S. at 204-05; Summum, 555 U.S. at 464-65.  In Raven, 

the Court found that the National Portrait Gallery exercised editorial control over the portraits 

 
8  Even with the stars being repainted, a viewer could still reasonably understand the 
District crest between “Black Lives Matter” and “Defund the Police” to be an “equals” sign. 
 
9  A.N.S.W.E.R. Coal. must be treated differently because it did not concern the display of 
messages or artwork but instead concerned a government set aside of space along presidential 
inaugural parade route for the Presidential Inaugural Committee.  As such, it found the case 
warranted a different analysis.  153 F. Supp.3d at 412-13. 
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exhibited in the museum by exercising “expansive authority” to accept a portrait “on the basis of 

its general historical interest, its artistic merit, or the historical significance of the individual to 

which it relates, or any combination of any such factors.”  334 F. Supp.3d at 32 (quoting 20 

U.S.C. § 75e(1)).  Likewise, in Pulphus, the Architect of the Capitol had extensive practices and 

procedures in place for selecting the winners of the art competition at issue and for displaying 

their art.  249 F. Supp.3d at 252-53.  Similarly, in Gittens, the Court found that the District 

Commission on the Arts and Humanities exercised editorial control over the “Party Animals” 

project because the commission decided which decorated donkeys and elephants to display and 

which to reject.  414 F.3d at 28.  

 Obviously, this case concerns expressive messages, not the selection of works of art for 

display in a museum or other specific location, or as part of a special project.  There was no 

preexisting selection process.  The painting of “Black Lives Matter” appears to have been 

undertaken in an ad hoc manner, and the painting of “Defund the Police” was an illegal act that 

violated the District’s anti-defacement statute.  Regardless, Defendants plainly did not exercise 

editorial control over the message being displayed because the protesters who painted “Defund 

the Police” fundamentally changed the original message and Defendants did nothing about it.  

Like with the other two factors, the “editorial control” factor weighs heavily in favor of finding 

no government speech. 

 In sum, the facts alleged in the Complaint do not support a finding that “Black Lives 

Matter” and “Defund the Police,” individually or collectively, are government speech.  At a 

minimum, it is premature to decide the issue.  Additional factual development and discovery are 

necessary before the Court can adjudicate Defendants’ government speech argument.  Either 

way, the motion to dismiss on the grounds of the government speech doctrine must be rejected. 
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 C. Forum Analysis. 

 There are three steps to analyzing a First Amendment claim: “first, determining whether 

the First Amendment protects the speech at issue, then identifying the nature of the forum, and 

finally assessing whether the [government’s] justifications for restricting [Plaintiff’s] speech 

satisfy the requisite standard.” Mahoney, 642 F.3d at 1116 (citing Cornelius v. NAACP Legal 

Def. & Educ. Fund, Inc., 473 U.S. 788, 797 (1985)).  It is undisputed that Plaintiff’s message is 

private speech protected under the First Amendment.  Therefore, the analysis turns to 

determining the nature of the forum before examining Defendants’ conduct.  

 The Supreme Court has identified general categories of government-controlled property 

for First Amendment purposes:  traditional public forums, designated public forums, and 

nonpublic forums.  Mahoney, 642 F.3d at 1116-17; see also Archdiocese of Wash. v. Wash. 

Metro. Area Transit Auth., 897 F.3d 314, 322 (D.C. Cir. 2018).  Traditional public forums are 

those places which by long tradition or by government fiat have been devoted to assembly and 

debate.  Mahoney, 642 F.3d at 1116 (internal quotations and citation omitted).  A designated 

public forum consists of public property which the state has opened for use by the public as a 

place for expressive activity.  Id. at 1117.  A nonpublic forum is by contradistinction public 

property which is not by tradition or designation a forum for public communication.  Id.  “[T]he 

decision as to whether a forum is public usually invokes a factual inquiry.”  Stewart, 863 F.2d at 

1018.  “The forum doctrine itself is not a taxonomy of ideal types; it is virtually impossible in 

most cases to identify a public forum by legal inquiry alone, confined to the intrinsic nature of 

government actions or purposes.”  Id.   

 Not unlike in this case, the plaintiff in Mahoney sought to chalk expressive messages on 

the street in front of the White House – a street that was no longer open to automobiles but 
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remained open to pedestrians.10  Mahoney, 642 F.3d at 1117.  The DC Circuit held that District 

streets are public fora.  Id.  That outcome controls here, especially with respect to the closed 

portion of 16th Street, which” functions, for all practical purposes, as an extension of the 

abutting sidewalk,” a space that undoubtedly is a public forum.  Id.  

 In Mahoney, the Court rejected as an “odd inversion” of the typical forum dispute the 

District’s argument that the street was “not a public forum when used as a ‘writing tablet.’”  642 

F.3d at 1117.  Defendants’ argument here is a similarly “odd inversion” of the typical forum 

dispute.  According to Defendants, forum designations depend on whether an expressive activity 

is temporary or permanent.11  Defs’ Mot. at 19-20.  Under Defendants’ theory of the law, the 

former describes public forums while the latter does not because permanent expressive activity 

“monopolize the use of the land on which they stand and interfere permanently with the other 

uses of the public space.”  Id.  From this, Defendants leap to the conclusion that “murals are like 

other permanent monuments in that they require physical removal to regain the use of the space 

[…] and they interfere with the other uses of the street, like normal flow of traffic.”  Defs’ Mot. 

at 20.  Defendants therefore conclude that District streets in general and 16th Street in particular 

are not public forums for purposes of street paintings because street paintings are a type of 

permanent monument.    

 
10     Because Plaintiff’s request for permission to paint its message was not limited to one 
location, but rather any road available in the District, open, closed, or open and subject to 
closure, the forum analysis must conclude that no District street is a public forum to render 
Plaintiff’s claims implausible under Rule 12(b)(6).  See Compl., paras. 11, 14, 16, and 19.   
 
11  Defendants’ argument relies on Summum, which obviously is a government speech case, 
not a forum analysis case.  As such, Plaintiff submits that Defendants’ “permanent vs. 
temporary” forum analysis is entirely misplaced and should be rejected for this reason alone. 
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 First, there is no legal basis for Defendants’ assertion that the permanence of expressive 

activity somehow bears on a forum analysis.  Defendants’ reliance on Summum for this 

proposition is misplaced because Summum was a government speech case, not a forum analysis 

case.  Defendants confuse government speech analysis with forum analysis.  Whether a location 

is a traditional public forum is not affected by whether the expressive activity at issue is 

temporary or permanent.  Defendants’ contrary argument is at odds with longstanding precedent.  

See, e.g., Cornelius, 473 U.S. at 797 (describing three steps of First Amendment analysis).  

Rather, and like in Mahoney, Defendants appear to be arguing that one class of expression 

should not be allowed in a preexisting public forum.  Mahoney, 642 F.3d at 1117.  In Mahoney it 

was chalking; here, at least according to Defendants, it is “permanent” expressive activity in the 

form of street painting.  While whether the expressive activity is temporary or permanent may 

bear on the propriety of a regulation of speech in a public forum – and Defendants have not 

identified any such regulation in District law – it has no bearing on forum analysis.12  

Defendants’ argument that the nature of the expression determines the forum seemingly merges 

the forum analysis (second step) with assessing whether the government’s justifications for 

restricting speech satisfy the requisite standard (third step) in analyzing a First Amendment 

violation.  Defendants are just wrong on the law. 

 Second, there is no factual basis for Defendants’ assertion that permanence is even at 

issue in this litigation.  The complaint does not allege that Plaintiff seeks to have its message 

permanently displayed on 16th Street or any other District street.  Plaintiff simply asks that it “be 

 
12  It may bear on whether a particular location is a limited or designated public forum, but 
as the Court found in Mahoney, it is a distinction without a difference because the same legal 
standard applies when assessing limitations on speech in a traditional public forum or a limited 
or designated forum.  Mahoney, 642 F.3d at 1117. 
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afforded the same opportunity to paint [its] message on a DC street that has been afforded the 

painters on 16th Street.”  Compl., para. 19.  The permanency of Plaintiff’s expressive conduct 

will be borne out during discovery.  Also misplaced is Defendants’ bald contention that painted 

messages “interfere with the other use of the street, like the normal traffic flow” without 

accounting for the fact that traffic flows over painted streets – in the form of MUTCD-approved 

pavement markings – regularly.13  Defs’ Mot. at 20.  Unlike a statue, monument, or sign, painted 

messages on street surfaces, like MUTCD-approved pavement markings, are flat; they present no 

physical obstacle.  Defendants also identify no facts that might support such a claim and ignore 

the fact that, not only is 16th Street closed, but the now car-free public space has hosted a variety 

of uses including yoga classes and movie nights.  Indeed, the Mayor’s video describes the area as 

“a place for healing, strategizing, protest, and redress.”  Such activities obviously can take place 

without regard to the message or messages painted on the street’s surface.   

 All of the above illustrates the perils of conducting a public forum analysis prematurely, 

in the absence of a fully developed factual record.  Stewart, 863 F.2d at 1017-18.  Regardless, 

Plaintiff’s complaint alleged no facts from which it can be concluded that District streets in 

general and 16th Street in particular are anything but public forums.  And if there were any doubt 

about 16th Street’s forum status, the painting of both “Black Lives Matter and “Defund the 

Police,” the Mayor’s description of 16th Street as “a place for healing, strategizing, protest, and 

redress,” and the fact that the public has put the street to any number of uses, including yoga 

classes and movie screenings, makes clear that it is a public forum.14  

 
13  A “Black Lives Matter” message was painted on 5th Avenue in New York City, and the 
street remains open to vehicular traffic.  See https://abc7ny.com/trump-tower-black-lives-matter-
mural-vandalized-red-paint-in-nyc/6315320/. 
 
14  Importantly, even if the Court were to conclude that “Black Lives Matter” and “Defund 
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 D. Government Regulation and Viewpoint Discrimination. 

 In a typical First Amendment case, the final step in the analysis requires looking at the 

government’s regulation of speech in the type of forum at issue to see if it passes constitutional 

muster.  Mahoney, 642 F.3d at 1116.  For a traditional public forum or designated or limited 

public forum, the test is the same:  the government’s ability to restrict speech is limited to the 

enforcement of time, place, and manner regulations, provided the restrictions are content neutral, 

narrowly tailored to serve a significant government interest, and leave open ample alternative 

channels of communication.  Id. at 1117.  For a non-public forum, the government may not 

discriminate on the basis of the content of speech – viewpoint discrimination – to the extent it 

allows speech.  Am. Freedom Def. Initiative v. Wash. Metro. Area Transit Auth., 901 F.3d 356, 

365 (D.C. Cir. 2018) (citing Cornelius, 473 U.S. at 806). 

 The Supreme Court has made clear that “[a] government regulation that allows arbitrary 

application is ‘inherently inconsistent with a valid time, place, and manner regulation because 

such discretion has the potential for becoming a means of suppressing a particular point of 

view.’”  Forsyth Cnty. v. Nationalist Movement, 505 U.S. 123, 130-131 (1992) (quoting Heffron 

v. Int’l Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 649 (1981)).  “To curtail that risk, 

‘a law subjecting the exercise of First Amendment freedoms to the prior restraint of a license’ 

must contain ‘narrow, objective, and definite standards to guide the licensing authority.”  Id. at 

 
the Police” are government speech, Defendants would still have violated Plaintiff’s First 
Amendment rights.  See Walker, 576 U.S. at 219.  The existence of the two messages on 16th 
Street merely narrows the portion of the public forum that may be used by others.  It does not 
terminate the street’s status as a public forum in its entirety.  See A.N.S.W.E.R. Coal., 153 F. 
Supp.3d at 413-414 (Although the government’s speech “itself is not subject to First Amendment 
scrutiny, the restriction of the expressive activities of [the plaintiff] and all other private persons 
and entities to limited portions of the parade route and Freedom Plaza is.”).  Since “Defund the 
Police” has been removed and the street remains closed to traffic, a greater portion of the street is 
now available for Plaintiff’s message as well as the message of any other group or individual. 
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131 (quoting Shuttlesworth v. Birmingham, 394 U.S. 147, 150-51 (1969)).  Accordingly, 

narrowly drawn, reasonable, and definite standards must guide the hands of government 

administrators charged with allowing the exercise of First Amendment rights.  Id. at 133.  The 

First Amendment, the Court found, prohibits the vesting of unbridled discretion in government 

officials.  Id. 

 Here, Defendants admit there is no regulatory process for requesting permission to paint 

an expressive message on a District street.  Defs’ Mot. at 4 (“no such permit exists”).  They do 

not and cannot deny that the District’s anti-defacement statute criminalizes writing or marking 

on the District’s streets without the District’s consent.  See D.C. Code § 22-3312.01.  Indeed, 

Mahoney, which Defendants themselves cite (Defs’ Mot. at 20), upheld the constitutionality of 

the statute in the context of chalking expressive messages on the street in front of the White 

House.  The statute is a clear prior restraint that conditions a speech on approval of the 

government.  Given the absence of any process for requesting permission to paint an expressive 

message on a District street and the prior restraint of the anti-defacement statute, the well-pled 

allegations of the complaint make it at least plausible that Plaintiff’s First Amendment rights 

were violated by inherently arbitrary government action.   

 Specifically, one group painted “Black Lives Matter” on 16th Street and enjoyed the 

approval and support of the Mayor.  Another changed the first group’s message by adding 

“Defund the Police” to “Black Lives Matter,” but without requesting or obtaining permission 

from the District and in direct violation of the District’s anti-defacement law.  The second 

group’s conduct was plainly unlawful and they could have been arrested for it, yet no action was 

taken against them and their message remained on 16th Street for nearly ten weeks.  By contrast, 

Plaintiff reached out to multiple District officials seeking permission and guidance on painting 
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its message.  Plaintiff could not have been more accommodating and flexible, yet their request 

was essentially ignored.  Plaintiff has since learned that a veterans organization seeking to paint 

“Veterans Lives Matter” on a District street was provided two alternate processes to follow 

despite Defendants’ representation to Plaintiff that no process existed.  Plaintiff also has since 

learned that members of a pro-life group were arrested for writing “Pre-Born Black Lives 

Matter” in chalk on a District sidewalk.  The group claimed they were granted a permit from the 

MPD and were told they would not be prevented from writing their message on the street.  On 

the morning of their protest, police told them they would not be allowed to paint on the street, 

and when they instead started to chalk their message on the sidewalk, they were arrested for 

allegedly violating the District’s anti-defacement statute.15   

 These same factual allegations also demonstrate that Plaintiff can at least plausibly allege 

its First Amendment rights were violated by viewpoint discrimination.  “Viewpoint 

discrimination is [] an egregious form of content discrimination.”  Rosenberger v. Rector & 

Visitors of the Univ. of Virginia, 515 U.S. 819, 829 (1995).  Because of this, viewpoint 

discrimination is prohibited regardless of the type of forum.  See id; see also Norse v. City of 

Santa Cruz, 629 F.3d 966, 979 (9th Cir. 2010) (Kozinski, J., concurring) (“[T]he government 

may never suppress viewpoints it doesn’t like.”); Child Evangelism Fellowship of S.C. v. 

 
15  Given the prior restraint posed by the District’s anti-defacement statute, the lack of a 
timely response to Plaintiff’s request further demonstrates the inherent arbitrariness of 
Defendants’ actions.  As the Supreme Court has made clear, even a day or two delay may be 
detrimental to First Amendment expression.  See Carroll, 393 U.S. at 182.  The DC Circuit held 
in Boardley v U.S. Dep’t of the Interior, 615 F.3d 508, 518 (D.C. Cir. 2010) that even an 
“without unreasonable delay” standard gave permitting officials sufficient guidance for issuing 
permits for expressive activity.  As Defendants have admitted there is no permitting process here, 
they also have conceded that not even an “without unreasonable delay” standard governed their 
response to Plaintiff’s request.  The result was a further, plausible violation of Plaintiff’s First 
Amendment rights, as to date Defendants have never responded substantively to Plaintiff’s 
request. 
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Anderson Sch. Dist. Five, 470 F.3d 1062 (4th Cir. 2006) (“The ban on viewpoint discrimination 

is a constant.”).  The analysis remains the same if the Court determines District streets are 

traditional public fora, designated public fora, or nonpublic fora. 

 Most relevant to any determination as to whether viewpoint discrimination has occurred 

is “a lack of evenhandedness in the Government’s actions.”  Am. Freedom Def. Initiative, 901 

F.3d at 366.  Or, “where the government states that it rejects something because of a certain 

characteristic, but other things possessing the same characteristic are accepted, this sort of under 

inclusiveness raises a suspicion that the stated neutral ground for action is meant to shield an 

impermissible motive.”  Ridley v. Massachusetts Bay Transp. Auth., 390 F.3d 65, 87 (1st Cir. 

2004).  Comparing the treatment of the various groups that either painted an expressive message 

on a District street or sought do so clearly shows that Defendants are not acting evenhandedly.  

Although each group wanted to paint an expressive message, each was treated differently.  These 

differences alone are sufficient to defeat a motion to dismiss on the viewpoint discrimination 

claim.  Defendants’ entire argument as to why Plaintiff cannot establish viewpoint discrimination 

boils down to nothing more than the assertions that they have “not granted a permit to any other 

individual or entity for purposes of painting a street mural” nor “provided the opportunity for any 

members of the public” to paint their own message.  Defs’ Mot. at 25.  Such assertions are 

contrary to the factual allegations in the Complaint and events that have transpired since the 

Complaint was filed.  Plaintiff has or at least can plead facts showing that it was denied the 

opportunity to paint its expressive message because of its viewpoint. 

 E.  Plaintiff Did Not Bring A Municipal Liability Claim. 

 Defendants make the incongruous claim that Plaintiff must plead the existence of an 

official “policy or custom” under Monell v. Dep’t of Social Servs., 436 U.S. 658 (1978) to be 

awarded prospective relief in their official capacity claims against Defendants.  But Plaintiff did 
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not sue the District and does not seek damages from the District or Defendants.  Plaintiff also 

does not seek prospective relief against the District.  Plaintiff only seeks prospective relief 

against Defendants. 

 Defendants confuse a Section 1983 claim against a municipality with a Section 1983 

claim against a municipality’s officers or employees.  Only the former requires a “policy or 

custom.”  Monell, 436 U.S. at 694.  This is because, while the Court in Monell found that 

municipalities were “persons” under Section 1983, it also found municipalities can only be held 

liable for their own constitutional wrongs, not the constitutional wrongs committed by individual 

officers or employees.  Id.  Put differently, Section 1983 does not provide liability against 

municipalities under a respondeat superior theory.  Id. at 691.  Something more is required:  an 

official policy or custom.  Id. at 694.  Because policies and customs are the official acts of a 

municipality, not the acts of individual municipal officers or employees, municipalities can be 

held liable under Section 1983 for policies and customs that violate the constitution.  Id.  In Los 

Angeles Cnty. v. Humphries, 562 U.S. 29 (2010), the Court confirmed that this principle applies 

to claims for prospective relief as well as claims for damages. 

 Obviously, municipal officers and employees are natural “persons,” not legal constructs 

like municipalities.  There is no question that they can commit their own constitutional wrongs 

regardless of whether they act pursuant to an official policy or custom.  And while official 

capacity actions against individual officers and employees, when sued for damages under 

Section 1983, are treated as suits against the governmental entity they serve, official capacity 

actions for injunctive relief are treated differently.  They are not treated as actions against the 

government.  See Will v. Michigan Dep’t of State Police, 491 U.S. 58, 71, n.10 (1989); 

Hedgepeth v. Wash. Metro. Area Transit Auth., 386 F.3d 1148, 1152, n.3 (D.C. Cir. 2004) 
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(allowing Section 1983 claim for injunctive relief against Metro official sued in his official 

capacity).  Citing both Will and Hedgepeth, the Court in Steinberg v. Gray, 815 F. Supp.2d 293, 

298 (D.D.C. 2011), allowed official capacity claims for injunctive relief to proceed against 

District officials but held that official capacity damages claims against those same officials were 

no different than a damages claim against the District itself.16  Only the latter required an official 

policy or custom.  

 In sum, two inquiries are relevant in analyzing whether a Section 1983 action against a 

municipal officer or employee requires an official policy or custom:  whether the action seeks 

damages or only prospective relief and whether the action is brought in an individual or official 

capacity.  No policy or custom is required for an official capacity action seeking only injunctive 

relief against a municipal official or employee.  Will, 491 U.S. at 71, n.10; Hedgepeth, 386 F.3d 

at 1152, n.3; Steinberg, 815 F. Supp.2d at 298.  That is the claim Plaintiff brought.  Defendants’ 

reliance on Price v. Dist. of Columbia, 545 F. Supp.2d 89 (D.D.C. 2008) is misplaced.  Price was 

a damages action against the District and District officials in their official capacities.  See 

Complaint, Price v. Dist. of Columbia, Case No. 07-0884 (RBW) (D.D.C.).  Plaintiff has not 

brought any such claim. 

IV. CONCLUSION. 

 For the foregoing reasons, Defendants’ motion to dismiss must be denied and the case 

allowed to proceed to discovery and trial. 

  

 
16  Official capacity damages claims against officers and employees are typically considered 
redundant of damages claims against the governmental entity and dismissed accordingly.  See 
Steinberg, 815 F. Supp.2d at 298-99. 
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Dated:  August 21, 2020     Respectfully submitted,  

       /s/ Paul J. Orfanedes   
       Paul J. Orfanedes  
       DC Bar No. 429716 
 
       /s/ Michael Bekesha   
       Michael Bekesha  
       DC Bar No. 995749 
       JUDICIAL WATCH, INC. 
       425 Third Street SW, Suite 800 
       Washington, DC 20024 
       Tel: (202) 646-5172 
       Fax: (202) 646-5199 
       Email: porfanedes@judicialwatch.org 
        mbekesha@judicialwatch.org 
      

T. Russell Nobile* 
JUDICIAL WATCH, INC.  
Post Office Box 6592 
Gulfport, Mississippi 39506 
Tel: (202) 527-9866 
Email: rnobile@judicialwatch.org  

        
       * Application for admission pro hac vice  
          forthcoming  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
JUDICIAL WATCH, INC.,   ) 
      ) 
   Plaintiff,  ) 
      ) 
v.      ) Civil Action No. 20-1789 (TSC) 
      ) 
MURIEL BOWSER, et al.,   ) 
      ) 
   Defendants.  ) 
____________________________________) 
 

[PROPOSED] ORDER 
 
 Upon consideration of Defendants’ Motion to Dismiss Plaintiff’s Complaint, Plaintiff’s 

opposition thereto, and the entire record herein, it is hereby ORDERED that: 

 1. The motion to dismiss is denied. 

Dated:       ______________________________ 
       The Hon. Tanya S. Chutkan,  
       U.S. District Judge 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF THE CHIEF FINANCIAL OFFICER 

 

  
 
 
Jeffrey S. DeWitt 
Chief Financial Officer 
 
 
 

John A. Wilson Building * 1350 Pennsylvania Avenue, NW * Suite 203 * Washington, DC  20004 
Phone: (202) 727-2476 * Fax: (202) 727-1643 * www.cfo.dc.gov  

May 18, 2020  
 
 
The Honorable Muriel Bowser 
Mayor of the District of Columbia 
John A. Wilson Building 
1350 Pennsylvania Avenue, NW, Room 306  
Washington, DC  20004 
 
Dear Mayor Bowser: 
 
I am pleased to transmit the Fiscal Year (FY) 2021– FY 2024 Proposed Budget and Financial Plan.  
The FY 2021 Proposed Budget includes $8.5 billion in Local funds and $16.7 billion in Gross 
funds (excluding Intra-District funds). 
 
The Office of the Chief Financial Officer (OCFO) worked closely with your executive leadership 
team, the City Administrator’s Office of Budget and Performance Management staff, and agency 
program staff to produce a balanced budget and five-year financial plan.  The FY 2021 policy 
budget reflects your administration’s funding priorities and determinations. 
  
The FY 2021 – FY 2024 Budget and Financial Plan makes prudent use of reserves, utilizes federal 
funding, reduces certain projected program expenditures, and refinances debt.  Therefore, after 
careful review, I certify that the FY 2021 – FY 2024 Budget and Financial Plan is balanced.   
 
REVENUE OUTLOOK  
 
The District is experiencing a severe economic downturn that began last March, with District real 
gross domestic product not expected to regain its prior peak until the end of 2021.  Like other state 
and local governments throughout the United States, in mid-March, the District government closed 
schools, stores, hotels, restaurants and other workplaces, and placed severe restrictions on travel 
and social gatherings to control the spread of COVID-19.  Initial District unemployment claims 
have surged in the last month as hotels, restaurants, other retail, and personal service 
establishments have either closed or sharply reduced operations. The forecast assumes that the 
restrictions on social gatherings and other activities will continue through the Spring, and that 
District economic activities will then begin to return slowly over subsequent months.  It assumes 
that District jobs, wages, and the stock market will decline in calendar year 2020 and recover by 
the end of calendar year 2021.  
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Mayor’s Proposed FY 2021 Budget and Financial Plan 
Page 2 of 7 
 
 
There is a high degree of uncertainty around the forecast because the rapid spread of the virus, and 
the measures to control it, are without precedent in recent history. One source of uncertainty is 
how and when restrictions will be lifted both locally and nationally--and how the public and 
business entities will respond when the restrictions are lifted.  Another source of uncertainty is the 
severity of the disruption to the national economy, which has already experienced a steep rise in 
unemployment and a 34 percent decline in stock prices in the first few weeks of the public health 
emergency.  Although stock prices have staged a recovery recently, they have been characterized 
by large daily price swings.  While the federal government has enacted several measures designed 
to aid individuals and businesses, it is unclear how successful these measures will be in stabilizing 
the economy and encouraging meaningful recovery.  This estimate will be revisited in August at 
which time more information will be available.   
 
All revenue sources are affected by the current downturn.  The largest revision is to sales tax 
revenue, reflecting the decline in revenue from hotels, restaurants, and “brick and mortar” retail.  
As residents stay home and commuting is significantly curtailed, people are concerned about their 
personal health and safety, the duration of the restrictions, and possible job losses. As a result, 
consumers have reduced their spending significantly, and while there is more spending online and 
for takeout or delivery, overall spending has declined. 
 
This economic outlook is based on a number of sources, including: cash collection reports; federal 
data on District population, employment and income; private data sources on housing, commercial 
real estate and hotels; and forecasts of the U.S. economy prepared by the Congressional Budget 
Office and private-sector economists, including the Blue Chip consensus forecast of 50 private 
sector economists and two private-sector firms (IHS Markit and Moody’s Analytics) that also 
prepare forecasts of the District’s economy. 
 
BUDGET OVERVIEW  
 
The $7.92 billion Local funds revenue estimate for FY 2021 is an increase of $186.2 million 
(2.4%) from the FY 2020 estimates (revised April 24, 2020).   Including dedicated and special 
purpose revenues and policy initiatives, FY 2021 General Fund revenue is $9.21 billion, $426.3 
million more than FY 2020.  Various policy initiatives increase General Fund revenue by $25 
million in FY 2020, $78 million in FY 2021, and $79 million in FY 2022.   
 
EXPENDITURES 
 
Local Funds 
The Mayor’s Proposed FY 2021 Budget includes approximately $8,542.0 million in spending 
supported by $8,542.5 million of resources, with an operating margin of $0.5 million, as shown in 
Table 1. 
 

Case 1:20-cv-01789-TSC   Document 14-2   Filed 08/21/20   Page 3 of 8



Mayor’s Proposed FY 2021 Budget and Financial Plan 
Page 3 of 7 
 
 

 
 
 
Gross Funds 
The proposed FY 2021 gross funds operating budget (excluding intra-District funds) is $16.7 
billion, an increase of $1.3 billion, or 8.4 percent, over the FY 2020 approved gross budget of 
$15.4 billion. The largest portion of this increase is due to the required budget authority in 
Enterprise and Other Funds related to the Universal Paid Leave (UPL) and Unemployment 
Insurance (UI) programs, followed by increases in federal payments and grants related to COVID-
19. The Local and non-Local funding components of the proposed FY 2021 gross budget and the 
changes from FY 2020 are summarized in Table 2 below.  

Taxes 7,425.1$     
Non-Tax Revenues 440.0          
Lottery 51.4            
All Other Resources 19.3            
Revenue Proposals 74.5
Fund Balance Use 532.3          
Total Local Fund Resources 8,542.5$     

Local Expenditures 8,542.0$     

Projected FY 2021 Operating Margin $0.5

Table 1 
FY 2021 Proposed Budget Summary

Local Funds
($ in millions) 
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               Note: Details may not add to totals due to rounding 

 
MAJOR COST DRIVERS – LOCAL FUNDS 
 
Overall, the proposed FY 2021 Local funds budget decreased by $25.8 million, or 0.3 percent, 
compared to FY 2020. Table 3 provides a snapshot of major cost drivers for the increase. 

 

 

 
 
 
 

Table 2
FY 2020 vs. FY 2021 Gross Funds Budget by Fund Type

($ in millions)

Fund Type

FY 2020 
District's 
Approved

FY 2021 
Mayor's 
Proposed Change

% 
Change

Local 8,567.9$           8,542.0$         ($25.8) -0.3%
Dedicated Tax 566.3 528.0 (38.4) -6.8%
Special Purpose 771.0 754.8 (16.2) -2.1%
Subtotal, General 
Fund 9,905.1$           9,824.8$         ($80.4) -0.8%
Federal 3,474.0 4,034.1 560.1 16.1%
Private 8.3 4.8 (3.6) -43.0%
Total, Operating 
Funds 13,387.5$         13,863.6$       476.2$       3.6%
Enterprise and Other 
Funds (including from 
Dedicated Taxes) 1,993.7 2,804.1 810.4 40.6%
Total Gross Funds 15,381.2$         16,667.7$       1,286.5$    8.4%

Cost Drivers - Local Funds (in millions) Amount
Major Changes:
 District of Columbia Public Schools 76.9$      
 Department of Health Care Finance 38.3        
 District of Columbia Public Charter Schools 35.8        
 Metropolitan Police Department 17.5        
 Fire and Emergency Medical Services Department (18.0)
 Office of the State Superintendent of Education (18.2)
 Housing Production Trust Fund Subsidy (21.1)
 Workforce Investments Account (89.1)

Table 3
Mayor's FY 2021 Proposed Budget
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Primary Cost Drivers 

� District of Columbia Public Schools: $76.9 million over FY 2020 is primarily attributed 
to a 3.0 percent increase to the Uniform Per Student Funding Formula (UPSFF) Foundation 
level, which is $11,310 for FY 2021, in comparison to the FY 2020 UPSFF Foundation 
level of $10,980.  

� Department of Health Care Finance: 38.3 million over FY 2020 is primarily attributed 
to one-time enhancements that support increased enrollment in healthcare services, and 
physicians’ supplemental payments. 

� District of Columbia Public Charter Schools: $35.8 million over FY 2020 is primarily 
attributed to a 3.0 percent increase in the UPSFF.  

� Metropolitan Police Department: $17.5 million over FY 2020 is primarily attributed to 
additional support of the Patrol Services bureau, which will afford MPD the ability to 
coordinate crime prevention and reduction efforts in the seven police districts. 

� Fire and Emergency Medical Services Department: $18.0 million reduction compared 
to FY 2020 is primarily the result of shifting allowable Local fund expenses to the one-
time COVID-19 Relief Fund to pay these costs.  

� Office of the State Superintendent of Education: $18.2 million reduction compared to 
FY 2020 is primarily the result of a reduction in various nonpersonal services items.  

� Housing Production Trust Fund Subsidy: $21.1 million reduction compared to FY 
2020 is primarily the result of partial removal of one-time funding. 

� Workforce Investments Account: $89.1 million reduction is the result of removing 
funding for Cost of Living Adjustments (COLA) for both union and non-union employees.  

 
MULTI-YEAR FINANCIAL PLAN 
 
The economic effects of the pandemic on FY 2020 have been significant and require a revised FY 
2020 budget that addresses the revenue shortfall.  The April 2020 revised revenue estimate for FY 
2020 was $7.92 billion, a decrease of $476 million from the revenue (including policy proposals) 
on which the FY 2020 Approved Budget was based. A further $7 million decrease in transfers of 
excess Tax Increment Financing revenues to the Local fund means the net decrease in available 
resources is $483 million, compared to the approved budget.  The proposed FY 2020 revised 
budget makes several changes to address the revenue shortfall and spending pressures to date.  The 
revised budget reduces Local fund expenditures by a net $309 million by: 
 

� reducing $189 million of agency expenditure budgets; 
� shifting $214 million of spending to federal funds, using both CARES Act funds and Public 

Assistance funding through the Federal Emergency Management Agency; 
� increasing spending in certain agencies by $57 million to address spending pressures, 

required federal match, and other issues; and 
� using $37 million to replenish the Contingency Cash Reserve Fund, for those uses that are 

not related to COVID-19. 
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This net $309 million of expenditure reductions, combined with $149 million of additional fund 
balance use and an additional $25 million of revenue derived by delaying defeasance (early 
retirement) of Ballpark bonds, closed the $483 million gap for FY 2020. 
 
The District’s FY 2021- FY 2024 Budget and Financial Plan includes reductions to programs and 
initiatives to address the precipitous second quarter reduction in revenues, which is the direct result 
of the COVID-19 pandemic. To partially offset the drop in revenues and ensure that necessary 
services continue, the District utilizes its substantial reserves including the Fiscal Stabilization 
Reserve Fund; shifts allowable Local fund expenditures to federal COVID Relief funds, both 
grants and Federal Payments, for COVID-related expenses through December 31, 2020 or the 1st 
quarter of FY 2021; eliminates COLA increases across the financial plan; and restructures debt to 
gain more financial flexibility. 
 
The proposed FY 2021 budget uses the District’s Fiscal Stabilization Reserve Fund for the first 
time. In FY 2019, the District reached its goal of 60 days of cash on hand in its four reserve funds. 
Reaching this goal means the District has resources and flexibility to address emergency needs 
such as those created by the pandemic. By using the $213 million in the Fiscal Stabilization 
Reserve Fund in FY 2021, the proposed budget can be balanced without severe reductions in 
services and staffing.  The financial plan shows the Fiscal Stabilization Reserve Fund being 
replenished in FY 2023 and FY 2024 when revenues recover. 
 
Finally, the proposed budget takes advantage of opportunities to restructure debt and fully utilizes 
other financial tools to manage liquidity and limit adverse budgetary effects during a recession. 
The OCFO’s Office of Finance and Treasury will restructure existing debt in the current 
environment of low interest rates to reduce debt service payments in FY 2021 and FY 2022.  
 
CAPITAL IMPROVEMENTS PLAN  
 
The District is addressing its continuing infrastructure needs through its Capital Improvements 
Plan (CIP).  The total appropriation request for the FY 2021 through FY 2026 CIP is $7.9 billion 
from all sources.  Much of the capital budget will be financed with municipal bonds totaling $4.6 
billion, along with Pay-As-You-Go (Paygo) transfers from the General Fund, Federal Highway 
Administration grants, a local match to the Federal Highway Administration grants from the 
District’s Highway Trust Fund, and local transportation fund revenue.   
 
Beginning with FY 2021, the District will increase its capital contribution to WMATA to $183.9 
million as its share of last fiscal year’s region-wide commitment to increase capital funding by 
$500 million per year.  The District's contribution is projected to grow by 3 percent annually 
thereafter.  The additional contribution will provide the necessary annual revenue to WMATA to 
fund improvements for a state of good repair.  This increased contribution to WMATA totals $1.7 
billion through the FY 2026 CIP period. 
 
The proposed capital budget for FY 2021 of $1.7 billion of planned capital expenditures will be 
financed by $1.1 billion in new Income Tax Secured or General Obligation bonds including tax-
exempt and taxable issuances, $244.1 million in Paygo, $189.9 million in federal grants and 
payments, $29.6 million in the Local Match to the Federal Highway Administration grants, and 
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$40.3 million from the Local Transportation Revenue fund.  Debt service through the CIP period 
remains below the 12 percent debt cap. 
 
CONCLUSION 

During this difficult period, the leadership provided by you and your team, along with the hard 
work of the Office of Budget and Planning, the Associate Chief Financial Officers and their staffs, 
the Office of Revenue Analysis and others in the OCFO, have allowed us to work effectively 
together to produce a balanced budget.  I look forward to continuing to work with you and the 
Council during the upcoming budget deliberations. 
 
Sincerely, 

 
Jeffrey S. DeWitt  
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Mayor's Office of Legal Counsel 

Ms. Elizabeth Cavendish 
Mayor's Office of Legal Counsel 
1350 Pennsylvania Avenue NW 
Washington, DC 20004 

July 29, 2020 

Cmdr. John B. Wells 
Military-Veterans Advocacy, Inc. 
P.O. Box 5235 
Slidell, LA 70469-5235 

Re: Request to Paint Message on Vermont Ave. NW 

Dear Cmdr. Wells: 

* * * WEARE 
WASHINGTON 

oc 

You recently wrote Mayor Muriel Bowser seeking permission to paint "Veterans Lives Matter" 
or "Vets Lives Matter" on Vermont Avenue NW outside of the U.S. Department of Veterans 
Affairs in the District. Your request appears to be in response to the Mayor's decision to close a 
portion of 16th Street, N.W., and to direct the painting of public mural there with the phrase 
"Black Lives Matter," pursuant to her authority to commission, install, and promote public 
artwork in the public right of way. 1 

As a general matter, signs written on an open street that do not provide any instruction or 
direction to drivers or that interfere with the effectiveness of traffic control devices are not 
permitted under District regulations.2 As a result, if a private citizen wanted to paint a sign on a 
street like the one you suggest, he or she would first have to close the street. The only way to do 
that would be to obtain a permit for a block party or special event. 

A block party would require approval from more than 50 percent of the neighbors on a block 
with a signed petition and must be made by a District resident living on that block.3 The District 
resident making the application would also be required to detail his or her plans to use the block, 
including a plan for the restoration of any changes made to the street.4 The permit would be 
reviewed by the District Department of Transportation and may be denied if it would create 
public safety concerns or if there is substantial opposition by the neighbors. 5 

1 10 DCMRA1406.AC-2.l. 
2 24 DCMR § 2 100 (adopting the 2003 edition of the Federal Highway Administration ' s Manual of Uniform Traffic 
Control Devices and all subsequent editions as the official standard for pavement markings); id. § 2 102 (prohibiting 
anyone rrom displaying signs or markings that would hide or interfere with the effectiveness of traffic control 
devices). 
3 D.C. Code § 9-632. 
4 D.C. Code§ 9-633 . 
5 D.C. Code§ 9-634. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Mayor's Office of Legal Counsel 

* * * Wt. ARt. 
WASMIHGTON 

oc 

A special event could also allow for the closure of a street and would require an applicant to 
apply through the Mayor's Special Event Task Group, which includes the Department of 
Consumer and Regulatory Affairs, Metropolitan Police Department, Executive Office of the 
Mayor, Department of Public Works, and Federal Government stakeholders. In addition, those 
agencies reviewing the application could impose fees to ensure the special event is conducted in 
a safe and accessible manner.6 

However, unless a street is closed and a permit is approved, a private citizen may not paint a 
mural on a District roadway. 

Sincerely, 

Elizabeth Cavendish, Interim Director 
Mayor's Office of Legal Counsel 
Government of the District of Columbia 

6 24 DCMR § 720. 
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Body

Wrote slogan in chalk

at Planned Parenthood facility in NE

Two protesters outside a Planned Parenthood facility were arrested and charged with defacing public or private 
property early Saturday, according to D.C. police and video footage.

Erica Caporaletti, a 22-year-old student at Towson University, and Warner DePriest, a 29-year-old D.C. resident, 
were writing "Black Pre-Born Lives Matter" with chalk on the sidewalk when police arrested them.

The arrests happened just before 6 a.m., soon after a group of about two dozen people, led by the antiabortion 
advocacy group Students for Life of America, showed up to paint in the street of the 1200 block of Fourth Street NE 
as part of what they called a campaign to highlight the impact of abortion on Black communities. 

Tina Whittington, executive vice president of Students for Life of America, said police first warned that they would 
detain the group if they painted the street and then told them they could not write on the sidewalk with chalk.

Caporaletti and DePriest began to write faster when police moved to arrest them for defacing public property, 
rushing through the  word "Pre-Born" when officers approached them, according to a video taken by the protesters. 
They were arrested and held for about an hour before returning to the scene to condemn the city for its response to 
their protest. 

"This is government censorship," Caporaletti said through a bullhorn, with a Planned Parenthood sign behind her 
and a "Black Pre-Born Lives Matter" poster between her and a small crowd. 

Representatives of Students for Life of America said they plan to sue D.C. Mayor Muriel E. Bowser (D) on the 
grounds that the police action violated their First Amendment rights. 

The mayor's office   did not respond to calls and emails seeking comment.
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The arrest provides a window into ongoing controversy surrounding the painting of slogans on streets. Ever since 
Bowser commissioned the painting of "Black Lives Matter" on 16th Street NW near the White House in June, 
activists across the country have demanded the right to paint their own messages. City officials have conceded in 
some cases, allowing protesters in the District, for example, to paint "Defund the police" next to Bowser's original 
declaration. But in other cities, including Tulsa, officials have ordered street paintings erased after opposing parties 
fought to make their mark. 

It is illegal for people to write or mark on any public or private property without a permit. The District's Department of 
Transportation, which issues permits,   did not respond to calls and emails seeking comment.

Representatives of the group led by the Students for Life of America and the Frederick Douglass Foundation said 
they received a D.C. police permit to hold an event and were told by an officer that he would not prevent them from 
writing on the asphalt. 

The officer allegedly asked the activists to use tempera paint, Whittington said.

D.C. police declined to comment on the allegations but said they "did not issue a permit to put a message on the 
street," as those permits are issued through the D.C. Department of Transportation. 

The group said it also sent a letter to Bowser requesting permission to paint on the street, writing, "Having opened 
the streets of your city for public expression, Students for Life of America requests the opportunity to add our voices 
to those concerned about how people of color are treated in America." 

The mayor did not respond to the letter, according to Kristi Hamrick, a spokeswoman for the group.

On Saturday, calls to "abolish abortion" and "defund Planned Parenthood" continued long after the early-morning 
arrests. The group gathered at Frederick Douglass Court to pray for Black mothers and their "pre-born children"  
before marching along Fourth Street NE to the Planned Parenthood building, where they held letter posters that 
together spelled out "Black Pre-Born Lives Matter." 

Cherilyn Holloway, the founder of Pro-Black Pro-Life, gripped a bullhorn and urged listeners before her and on 
Facebook Live to consider how racism extends beyond pregnancy.

"I would talk to my other Black friends who stand for racial justice, and I would talk about the abortion rate in the 
Black community . . . and they would look back at me and they would say, 'Well, what about when they are out of 
the womb?' " she said. "And I knew I could not be the only one who cared about both."

Holloway said that she cares most about support systems for low-income people and outlawing abortion, but that 
the nation's racial reckoning has made her feel more isolated in her beliefs.

"The Black Lives Matter movement has reinforced that for me, pro-life messaging has been really polarizing," she 
said.

Michele Hendrickson, the eastern regional director of Students for Life of America, said the antiabortion movement 
has been fighting racism for decades. "It's just we are finally being heard," she said.

For Kendra Evans, a 39-year-old from Capitol Heights, the event Saturday touched on two issues that had shaped 
her life: Blackness and abortion in the United States.

As she marched up the paved hill and neared the gray building, where she believes generations of Black children 
have been killed, she recalled her own two abortions.

"There is more pressure as a Black person to survive," Evans said, explaining that the unique hardships that come 
with being Black made her feel that she had little choice but to have abortions. Fighting for racial justice and 
staunchly opposing abortion, she said, should go hand in hand.
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As she rounded a corner, beginning her first march this year for Black lives, the Rev. Dean Nelson, the president 
and chief executive of the Frederick Douglass Foundation, clapped at her and shouted, "Frederick Douglass would 
be proud of you."

emily.davies@washpost.com

Load-Date: August 2, 2020
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